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RULiS  AND  UOULATIONS 


[4310-05^] 

In  conitdeimtlon  of  the  foregoing.  SO 
cm  Chapter  Vn  If  amended  as  fol- 
lowr  _ 

1.  Certain  ezlftlng  parta  of  SO  cm 
Ch.  vn  are  recodified  into  tub* 
chapters  as  follows: 

a.  Parts  700,  705,  and  706  are  recodi¬ 
fied  as  a  new  Subchi4>ter  A— OeneraL 

b.  Parts  710.  715  through  718.  720 
through  72S,  and  725  are  recodified  as 
a  new  SubChi4>ter  B— Initial  Program 
Regulations. 

c.  Part  800  is  recodified  as  a  new 
Subchapter  8— Mining  and  Mineral 
Research  Institutes. 

2.  The  following  existing  parts  of  SO 
cm  Ch.  vn  are  redesit.'nated  and  re¬ 
codified  into  subchapters  as  follows: 

a.  Part  8S0  is  redesignated  as  Part 
865  and  recodified  in  a  new  Sub¬ 
chapter  P— Protection  of  Employees. 

b.  Part  740  is  redesignated  as  Part 
7S5  and  recodified  in  a  new  Chiu^ter 
C-Permanent  Regulatory  Programs 
instates. 

S.  Part  700  is  revised  to  read  as  set 
forth  below. 

4.  The  following  new  parts  are  added 
to  SO  cm  Ch.  vn  as  set  forth  below: 

a.  Parts  701  and  707  are  added  to 
Subchapter  A. 

b.  Parts  7S0-7SS  and  7S6  are  added 
to  Subchapter  C. 

c.  A  new  Subchapter  D  consisting  of 
Parts  746-745. 

d.  A  new  Subchapter  F  consisting  of 
Parte  760-762. 764. 765.  and  769. 

e.  A  new  Subchapter  O  consisting  of 
Parts  770,  771,  776,  778-780,  *782-788. 
795. 

f.  A  new  Subchapter  J  consisting  of 
Parte  800,  805,  806-809. 

g.  A  new  Subchapter  K  consisting  of 
Parte  810. 815-820,  822-828. 

h.  A  new  Subch^ter  L  consisting  of 
Parte  840, 842. 84S,  and  845. 

5.  Subchapter  R— Abandoned  Mine 
Lands  Rediunation  which  was  added 
October  25.  1978  (48  m  49982)  re¬ 
mains  in  place. 

6.  As  amended,  the  table  of  contents 
for  80  cm  Chapter  vn  reads  as  fol¬ 
lows: 

CHAPiH  vg  oma  Of  iuvAa  mmno 
nOAMAIION  aND  MPOKIMMT.  Di- 
rAiraiMNr  or  iw  Miwoi 

Purtt 

700- acnetml 

701—  Permanent  Resulatmy  Program. 

705— Restrietloo  on  financial  interest  of 

State  emi^yeea 

705— Restrietloo  on  financial  interests  of 
Federal  employees. 

707— Cxonptloo  for  ooal  extraction  Incident 
to  Oovemment-flnanoed  highway  or 
other  ooostroctlcm. 

715— Initial  regulaUay  program. 

715— General  Performance. 

715  Special  performance  standards. 


717— Underground  mining  general  perform¬ 
ance  standarda 

715— Adoption  of  State  standards. 

790—  State  enforcement  activities. 

791—  Federal  tamMetlona 
793— Enforcement  prooedurea 
799— ChU  penaltlea 

795— Reimbursements  to  Statea 


790—  General  Requlrementa 

791—  Submission  of  State  programa 

799— Procedures  and  criteria  for  amroval  or 
dteapmoval  of  State  program  submls- 
skma 

799— Maintenance  of  State  programs  and 
procedures  for  substitutiiig  Federal  en¬ 
forcement  of  State  programs  and  with¬ 
drawing  approval  of  State  programa 

795—  Grants  for  program  development  and 
administration  and  enforcement 

796—  Federal  program  for  a  State. 


740—  General  requlrementa  for  surface  ooal 
mininf  and  reclamation  opermtkms  on 
Federal  landa 

741- Pennlta 

749— Bemds  and  liability  insurance  on  Fed¬ 
eral  landa 

749— Inmectiona  enforcement  and  dvfl  pen¬ 
alties— Federal  landa 

744—  PerfMmanoe  standards  for  Federal 
landa 

745—  State-Federal  Cooperative  Agreementa 

SvkdMptof  UnMitabto  Mining 

760—  GeneraL 

761—  Areas  designated  by  Act  of  Congress. 

769— Criteria  tor  designating  areas  as  un¬ 
suitable  for  surface  coal  mining  oper- 
atlona 

764—  State  processes  for  designating  areas 
unsuitable  for  surface  ooal  mining  oper- 
atlona 

765—  Designating  lands  unsuitable  for  sur¬ 
face  ooal  mining  iterations  under  a  Fed¬ 
eral  program  for  a  State. 

769—  Petition  process  for  designatinn  of 
Federal  lands  as  unsuitable  for  all  or 
certain  types  of  surface  ooal  mining  op- 
eratlims  and  for  terminati<»  of  previous 
designatkms. 

770—  General  requirements  for  permit  sys¬ 
tems  under  State  programs. 

771—  General  requirements  for  permits  and 
pomit  applications. 

776— General  requirements  for  coal  explora¬ 
tion. 

778—  Surface  mining  permit  applications— 
minimum  requirements  fiw  legal,  finan¬ 
cial.  compliance,  and  related  informa¬ 
tion. 

779— Surfaoe  mining  permit  appllcatlixis— 
minimum  requirements  for  Woimatkm 
on  envlromnental  resources. 

780—  Surface  mining  permit  application— 
minimum  requirements  f(w  redanmtion 
and  operations  plaiL 

789— UndergrouiMl  mining  permit  appllca- 
tkm— minimum  requirements  for  leinl. 
firumdal.  compliance  and  related  infor- 
.matlon 


789— Underground  mining  permit  appUca- 
tkms-Hninlmum  requirements  for  infor¬ 
mation  of  environmental  resources  in 
the  permit  and  adjacent  areas. 

784—  Underground  mining  permit  an>llca-  , 
ttom-^nlnimum  requirements  tor  reda-  ' 
Boatlon  and  operation  plarL 

785—  Requirements  for  permits  for  meelal 
retfigorlfs  of  mining. 

786—  Review,  public  parUeipatlon,  and  ap¬ 
proval  or  diaapivoval  of  permit  applica¬ 
tions  and  permit  terms  and  conditions. 

787—  Administrative  and  Judicial  review  of 
decisions  by  regulatmT  authority  (m 
permit  apihcatlons. 

788—  Permit  reviews,  revisions,  and  renewals 
and  transfer,  sale  and  assignment  of 
rights  granted  under  permits. 

785— SmaD  Operator  Assistance. 


% 

800— General  requirements  for  bonding  of 
surface  coal  mlning-and  operations 
under  regulatory  programs. 

805—  Amount  and  duration  of  perfoimanoe 
bond. 

806—  Form,  conditions,  and  terms  of  per- 
fmmanoe  bonds  and  UabOlty  insurance. 

807—  Prooedures.  criteria  and  schedule  for 
releaae  of  performance  bond. 

806— Performance  bond  forfeiture  criteria 
and  iwooedures. 

809— Bonding  and  insurance  requirements 
for  anthracite  surface  coal  mining  and 
reclamation  operations. 


810— Permanent  program  performance 

standards— general  provisions. 

815—  Permanent  program  performance 

standards  coal  exploration. 

816—  Permanent  program  performance 

ttandards-surface  mining  activities. 

817—  Permanent  program  performance 

standards  undwground  mining  acthd- 

ties. 

818—  Quedal  permanent  program  perform- 
anoe  standards  concurrent  surface  and 

iiiMWtrgrntWMl  mtnfny 

819  Special  permanent  iwogram  perform¬ 
ance  standards— auger  mining. 

890— ^Mdal  permanent  program  perform¬ 
ance  standards  anthracite  mines  in 
Pennsylvania. 

899— Special  permanent  program  perform- 
anoe  standarda  operations  in  alluvial 
valley  floors. 

829— ^)edal  permanent  program  perform¬ 
ance  standards  opermtkms  on  prime 
funnland. 

894—  Special  permanent  program  perfmm- 
ance  standards  mountaintop  removaL 

895—  Special  permanent  program  perform¬ 
ance  standards  special  bituminous  ooal 
mines  in  Wyoming. 

826—  ^mdal  permanent  program  perform¬ 
ance  standards  operations  on  steep 
slopes. 

827—  Ifttedal  permanent  program  perform- 
anoe  standards  coal  prorresing  plants 
and  support  facilities  not  located  at  or 
near  the  mlneslte  or  not  within  the 
permit  area  for  a  mine. 

898— Special  permanent  program  perform¬ 
ance  standarda— in  situ  prooeaslng. 
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Part* 

840— State  recuJatory  authoritr.  Inipectlon 
and  Enf oroonent. 

843— Federal  Inspectiona. 

843— Federal  enforcement. 

845— Civil  penaltlee. 

885— Protection  of  employees. 


870— Abandoited  mine  reclamation  fund  fee 
collection  and  coal  production  reportinc. 
872— Abandoned  mine  reclamation  funds. 
874— General  reclamation  requirements. 
877— Rights  of  entry. 

870— Acquisition,  management  and  disposi¬ 
tion  of  lands  and  water. 

882— Reclamation  on  private  land. 

884— State  reclanuition  plans. 

888  State  reclamation  granta 
888— IiKllan  reclamation  program. 


890— Grants  for  mining  and  mineral  re¬ 
sources  research  institutes  and  mineral 
research  projects. 


SUKHAmt  A— OKMHAL 
PART  700— OENKAL 

Sec. 

700.1  Scope. 

700.2  Objective. 

700.3  Authority. 

700.4  Responsibility. 

700.5  Definitions. 

700.11  Applicability. 

700.12  Petitirms  to  initiate  rulemaking. 

700.13  Notice  of  dtiaen  suits. 

700.14  Availability  of  records. 

700.15  Computation  of  time. 

AuTBoamr.  Sections  102.  201,  304.  405. 
407. 412.  501.  510.  512.  515,  515.  517,  520.  523, 
527,  528.  529.  701,  708.  719  Pub.  L.  95-87,  91 
Stat  448.  449.  454.  459,  462.  406.  487,  480, 
483, 488,  495.  498.  503.  510.  513.  514.  515.  518, 
521.  538  (30  nJS.C.  1202.  1311.  1224.  1235. 
1237. 1242, 1251, 1280, 1382. 1285. 1388.  1267. 
1270,  1273.  1277,  1278.  1279.  1291.  1298. 
1309). 

1 700.1  Scope. 

The  regulations  in  Cluster  vn  of  30 
CFR,  consisting  of  Parts  700-899,  es¬ 
tablish  the  procedures  through  which 
the  Secretary  of  the  Interior  will  im¬ 
plement  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (Pub.  L. 
95-87,  91  Stat.  445  (30  U.S.C.  section 
1201  et  seq.)).  Chapter  ^(11  is  divided 
into  13  Subchm;>ters. 

(a)  Subchiujter  A  contains  introduc¬ 
tory  information  intended  to  serve  as 
a  guide  to  the  rest  of  the  Chapter  and 
to  the  regulatory  requirements  and 
definitions  generally  iqiplicable  to  the 
programs  and  persons  covered  by  the 
Act. 

(b)  Subchapter  B  contains  regula¬ 
tions  <»verlng  the  initial  regulatory 
program  which  vply  before  the  appli¬ 


cability  of  permanent  program  regula¬ 
tions  to  persons  conducting  surface 
coal  mining  and  reclamation  oper¬ 
ations  and  other  persons  covered  by 
the  Act. 

(c)  Subchiq}ter  C  sets  forth  regula¬ 
tions  covering  applications  for  and  de¬ 
cisions  on  permanent  State  programs; 
the  process  to  be  followed  for  substi¬ 
tuting  a  Federal  program  for  an  V)* 
proved  State  program,  if  necessary; 
the  process  for  sssiimlng  temporary 
Federal  enforcement  of  an  iqiproved 
State  program;  and  the  process  for  im¬ 
plementing  a  Federal  program  in  a 
State  when  required  by  the  Act. 

(d)  Subchiq)ter  D  identifies  the  pro¬ 
cedures  that  iq>ply  to  surface  coal 
mining  and  reclamation  operations 
conducted  on  Federal  lands  rather 
than  State  or  private  lands  and  incior- 
porates  by  reference  the  permit  re¬ 
quirements  of  Subchapter  O,  the  per¬ 
formance  bond  and  Insurance  require¬ 
ments  of  Subchapter  J,  the  perform¬ 
ance  standards  of  Subchapter  K.  the 
lnq;>ectlon  and  enforcement  require¬ 
ments  of  Subchiqjter  L,  and  the  blast¬ 
er’s  certification  requirements  of  Sub- 
chiq>ter  M. 

(e)  (1)  Subchapter  F  implements  the 
requirements  of  the  Act  for  — 

(1)  Designating  lands  which  are  un¬ 
suitable  for  all  or  certain  tjrpes  of  sur¬ 
face  coal  mining  operations; 

(ii)  Terminating  designations  no 
longer  found  to  be  appropriate;  and 

(iU)  Prohibiting  surface  coal  mining 
and  reclamation  operations  on  those 
lands  or  areas  where,  the  Act  states 
that  surface  coal  mining  operations 
should  not  be  permitted  or  should  be 
permitted  only  after  specified  determi¬ 
nations  are  made. 

(2)  Subchiq)ter  F  does  not  include 
regulations  governing  designation  of 
areas  unsuitable  for  noncoal  mining 
under  the  terms  of  Section  601  of  the 
Act  or  the  designation  of  Federal 
lands  under  the  Federal  lands  review 
provisions  of  Section  522(b)  of  the  Act. 
The  Bureau  of  Land  Management  of 
the  Department  of  the  Interior  is  re¬ 
sponsible  for  these  provisions  which 
will  be  Implemented  when  promulgat¬ 
ed  by  regulations  in  Title  43  of  the 
Code  of  Federal  Regulations. 

(f)  Subchiq^ter  O  governs  applica¬ 
tions  for  and  decdsions  on  permits  for 
surface  coal  mining  and  reclamation 
operations  on  non-Indian  and  non- 
FCderal  lands  under  a  State  or  Federal 
program.  It  also  governs  coal  explora¬ 
tion  and  permit  iq>pllcation  and  deci¬ 
sions  on  permits  for  q>eclal  categories 
of  coal  mining  on  non-Indian  and  n(m- 
Federal  lands  under  a  State  or  Federal 
program.  Regulations  Implementing 
the  experimental  practices  provision 
of  the  Act  are  also  included  in  Sub-' 
chapter  Q. 

(g)  Subchiqjter  J  sets  forth  require¬ 
ments  for  performance  bonds  and 


public  liability  insurance  for  both  sur¬ 
face  mining  gnd  underground  mining 
activities. 

(h)  Subchapter  K  sets  forth  the  en¬ 
vironmental  and  other  performance 
standards  which  vpply  to  coal  explora¬ 
tion  and  to  smrface  coal  mining  and 
reclamation  operations  during  the  per¬ 
manent  regulatory  program.  The  regu¬ 
lations  establish  the  minimum  require¬ 
ments  for  operations  under  State  and 
Federal  programs.  Performance  stand¬ 
ards  applicable  to  special  mining  sltuap 
tions  such  as  antfaincite  mines,  steep 
slope  mining,  alluvial  valley  floorst 
and  prime  farmlands  are  included. 

(i)  Subchiq>ter  L  sets  forth  the  in¬ 
spection,  enforcement,  and  dvll  penal¬ 
ty  provisions  that  iq>ply  to  a  State, 
Federal,  or  Federal  lands  program. 

(j)  Subchapter  M  sets  forth  the  re¬ 
quirements  for  the  training,  examina- 
tl<m,  and  certification  of  blasters. 

(k)  SubchiqFter  P  sets  forth  the  pro¬ 
visions  for  protection  of  employees 
who  initiate  proceedings  under  the  Act 
or  testify  in  any  proceedings  resulting 
from  the  administration  or  enforce¬ 
ment  of  the  Act. 

(l)  Subchapter  R  sets  forth  the.regu- 
lations  for  the  abandoned  mine'  land 
reclamation  program.  These  regula¬ 
tions  include  the  fee  collection  re¬ 
quirements  and  the  mechanisms  for 
implementing  the  State  and  Federal 
portions  of  the  abandoned  mine  land 
redamatkm  program. 

(m)  Subchapter  S  sets  forth  the  reg- 
ulations  that  apply  to  grants  for 
mining  and  mineral  research  institutes 
and  grants  for  mineral  research  pro¬ 
jects. 

f700J  Objective. 

The  objective  of  Chapter  vn  is  to 
fulfill  the  purposes  of  the  Act  found  in 
Section  102  in  a  manner  which  is  con¬ 
sistent  with  the  language  of  the  Act, 
its  legislative  history,  other  applicable 
laws,  and  Judicial  interpretations. 

f700A  Aothorlty. 

The  Secretary  is  authorised  to  ad¬ 
minister  the  requirements  of  the  Act, 
except  the  following: 

(a)  Provisions  of  the  Act  that  au¬ 
thorise  the  Secretary  of  Agriculture  to 
establish  programs  for  the  reclama¬ 
tion  of  rural  lands,  identification  of 
prime  agricultural  lands,  and  other  re¬ 
sponsibilities  described  in  the  Act. 
Regulations  promulgated  by  tte  Sec¬ 
retary  of  Agriculture  are  in  7  cm; 

(b)  Provisions  of  the  Act  for  which 
responsibility  is  specifically  assigned 
to  other  Federal  agencies,  including 
the  Department  of  Labor,  the  Envi¬ 
ronmental  Protection  Agency,  the 
Corps  of  Engineers,  the  Councfl  on 
Environmental  Quality,  and  the  De¬ 
partment  of  Energy;  and 

(c)  Authority  retained  by  the  States 
to  enforce  State  laws  or  regulatl<ms 


nOMAL  MOISrat,  VOi.  4A  NO.  f0->nil»AY,  MAKH  12^  1939 


15314 

which  are  not  inconsistent  with  the 
Act  and  this  Chapter,  including  the 
authority  to  enforce  more  stringent 
land  use  and  environmental  controls 
and  regulations. 

1 700.4  BcsponsibiUty. 

(a)  The  Director  of  the  Office  of 
Surface  Mining  Reclamation  and  En¬ 
forcement,  under  the  general  direction 
of  the  Assistant  Secretary,  Energy  and 
Minerals,  is  responsible  for  exercising 
the  authority  of  the  Secretary,  except 
for  the  following: 

'  (1)  Approval,  disapproval  or  with¬ 
drawal  of  approval  of  a  State  program 
and  implementation  of  a  Federal  pro¬ 
gram.  The  Director  is  responsible  for 
exercising  the  authority  of  the  Secre¬ 
tary  to  substitute  Federal  enforcement 
of  a  State  program  under  Section 
521(b)  of  the  Act. 

(2)  Designation  of  lands  as  unsuit¬ 
able  for  all  or  certain  types  of  surface 
coal  mining  operations  under  Section 
522  of  the  Act  and  as  unsuitable  for 
noncoal  mining  under  Section  601  of 
the  Adt;  and 

(2)  Authority  to  approve  or  disiu>- 
prove  mining  plans  to  conduct  surface 
coal  mining  and  reclamation  oper¬ 
ations  on  Federal  lands. 

(b)  The  Director  is  responsible  for 
consulting  with  Federal  land-manag¬ 
ing  agencies  and  Federal  agencies  with 
reqx>nsibility  for  natural  and  historic 
resources  on  Federal  lands  on  actions 
which  may  have  an  effect  on  their  re¬ 
sponsibilities. 

(c)  The  States  are  responsible  for 
the  regulation  of  surface  coal  mining 
and  reclamation  operations  under  the 
initial  regulatory  program  and  surface 
coal  mining  and  reclamation  oper¬ 
ations  and  coal  exploration  under  an 
i4>proved  State  program  and  the  re(da- 
mation  of  abandoned  mine  lands 
under  an  approved  State  Reclamation 
Flan  on  non-Federal  and  non-Indian 
lands  in  accordance  with  procedures  in 
this  Chapter. 

(d)  The  Secretary  may  delegate  to  a 
State  through  a  cooperative  agree¬ 
ment  certain  authority  relating  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal 
lands  in  accordance  with  30  CFR  Part 
745. 

(e)  The  Director,  Office  of  Hearings 
and  Appeals,  UH.  Department  of  the 
Interior,  is  responsible  for  the  admin¬ 
istration  of  administrative  hearings 
and  I4>peals  required  or  authorised  by 
the  Act  pursuant  to  the  regulations  in 
43  CFR  Part  4. 

fTMA  Dcflahions. 

As  used  throughout  this  chapter, 
the  following  terms  have  the  specified 
meaning  except  where  otherwise  indi¬ 
cated— 
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Act  means  the  Surface  Mining  Con¬ 
trol  and  Reclamation  Act  of  1077 
(Pub.  L.  95-67). 

Anthracite  means  coal  classified  as 
anthracite  in  ASTM  Standard  D  388- 
77.  Coal  classifications  are  published 
by  the  American  Society  of  Testing 
and  Materials  under  the  title.  Stand¬ 
ard  Specification  for  Classification  of 
CoaU  by  Rank,  ASTM  D  388-77,  on 
pages  220  through  224.  Table  1  which 
classifies  the  coals  by  rank  is  present¬ 
ed  on  page  223.  This  publication  is 
hereby  incorporated  by  reference  as  it 
exists  on  the  date  of  adoption  of  these 
regulations.  Notices  of  changes  made 
to  this  publication  will  be  periodically 
published  by  the  Office  of  Surface 
Mining  in  the  FtoxBAL  RsoisTKa.  This 
ASTM  Standard  is  on  file  and  availa¬ 
ble  for  inspection  at  the  OSM  Office, 
UH.  Department  of  the  Interior, 
South  Interior  Building,  Washington, 
D.C.  20240,  at  each  oiSM  Regional 
Office,  District  Office  and  Field 
Office,  and  at  the  central  office  of  the 
applicable  State  Regulatory  -Authori¬ 
ty,  if  any.  Copies  of  this  publication 
may  also  be  obtained  by  writing  to  the 
above  locations.  A  copy  of  this  publica¬ 
tion  will  also  be  on  file  for  public  in¬ 
spection  at  the  Federal  Register  li¬ 
brary,  1100  ‘L*  St.,  N.W.,  Washington, 
D.C.  Incorporation  by  reference  provi¬ 
sions  approved  by  the  Director  of  the 
PkDXRAL  Rboistkb  February  7,  1070. 
The  Director’s  vproval  of  this  incor¬ 
poration  by  reference  expires  on  Feb¬ 
ruary  7, 1980. 

Coal  means  combustible  carbona¬ 
ceous  rode,  classified  as  anthracite,  bi¬ 
tuminous,  subbituminous,  or  lignite  by 
ASTM  S^dard  D  388-77,  referred  to 
and  incorporated  by  reference  in  the 
definition  of  ‘anthracite*  immediately 
above. 

Department  means  the  Department 
of  the  Interior. 

Director  means  the  Director,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement,  or  the  Director’s  repre¬ 
sentative. 

Federal  land$  means  any  land,  in¬ 
cluding  mineral  interests,  owned  by 
the  United  States,  without  regard  to 
how  the  United  States  acquired  owner¬ 
ship  of  the  lands 'or  which  agency 
manages  the  lands.  It  does  not  include 
Indian  lands.  However,  lands  or  miner¬ 
al  interests  east  of  the  lOOth  meridian 
west  longitude  owned  by  the  United 
States  and  entrusted  to  or  managed  by 
the  Tennessee  Valley  Authority  are 
not  subject  to  Sections  714  (surface 
owno-  protection)  and  715  (federal 
lessee  protection)  of  the  Act. 

Federal  land*  program  means  a  pro¬ 
gram  established  by  the  Secretary 
pursuant  to  -Section  523  of  the  Act  to 
regulate  surface  coal  mining  and  recla¬ 
mation  operations  on  Federal  lands. 


Fund  means  the  Abandoned  Mine 
Reclamation  Fund  established  pursu¬ 
ant  to  Section  401  of  the  Act. 

Indian  land*  means  all  lands,  includ¬ 
ing  mineral  interests,  within  the  exte¬ 
rior  boundaries  of  any  Federal  Indian 
reservation,  notwithstanding  the  issu¬ 
ance  of  any  patent,  and  including 
rights-of-way,  and  all  lands  including 
mineral  interests  held  in  trust  for  or 
supervised  by  an  Indian  tribe. 

Indian  tribe  means  any  Indian  tribe, 
band,  group,  or  community  having  a 
governing  Ix^  recognized  by  the  Sec¬ 
retary. 

Office  means  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
established  under  Title  H  of  the  Act. 

Regional  Director  means  a  Regional 
Director  of  the  Office  or  a  Regional 
Director’s  representative. 

Perton  means  an  individual,  Indian 
tribe  when  conducting  surface  coal 
mining  and  reclamation  operations  on 
non-Indian  lands,  partnership,  associ¬ 
ation,  society.  Joint  vmture,  joint 
stock  coippany,  firm,  company,  corpo¬ 
ration,  cooperative  or  other  business 
organisation  and  any  agency,  unit,  or 
instrumentality  of  Federal,  State  or 
local  government  including  any  public¬ 
ly  owned  utility  or  publicly  owned  cor¬ 
poration  of  Federal  State  or  local  gov¬ 
ernment. 

Perton  having  an  intere*t  which  i* 
or  may  be  advertely  affected  or  perton 
with  a  valid  legal  interett  shall  inducte 
any  person— 

(a)  Who  uses  any  resource  of  eco¬ 
nomic,  recreational,  esthetic,  or  envi¬ 
ronmental  value  that  may  be  adverse¬ 
ly  affected  by  coal  exploration  or  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  or  any  related  actiim  of  the  Sec¬ 
retary  or  the  State  regulatory  authori¬ 
ty;  or 

(b)  Whose  property  is  or  may  be  ad¬ 
versely  affected  by  coal  explorati<m  or 
.surface  coal  mining  and  reclamation 
operations  or  any  related  action  of  the 
Secretary  or  the  State  regulatory  au¬ 
thority. 

Public  office  means  a  facility  under 
the  direction  and  control  of  a  govern¬ 
mental  entity  which  is  open  to  public 
access  on  a  regular  basis  during  rea¬ 
sonable  business  hours. 

Regulatory  authority  means  the  de¬ 
partment  or  agency  in  each  State 
■  which  has  primary  responsibility  at 
the  State  level  for  administering  the 
Act  in  the  initial  program,  or  the  State 
regulatory  authority  where  the  State 
is  administering  the  Act  under  a  State 
regulatory  program,  or  the  Secretary 
in  the  initial  or  permanent  program 
adiere  the  Secretary  is  administering 
the  Act,  or  the  Secretary  when  admin¬ 
istering  a  Federal  program  or  Federal 
lands  program  or  when  enforcing  a 
State  program  pursuant  to  Section 
531(b)  of  the  Act 
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Regulatory  program  meaoa  any  ap- 
pioved  State  or  Federal  program. 

Seeretary  means  the  Secretary  of 
the  Interior  or  the  Secretary’s  repre¬ 
sentative. 

State  regulatory  authority  means  the 
deiwrtment  or  agency  in  each  State 
which  has  primary  reeponsibtlity  at 
the  State  level  for  administering  the 
or  permanent  State  regulatory 
program. 

Surface  coal  mining  operation* 
means— 

(a)  Activities  conducted  on  the  sur¬ 
face  of  huods  In  connection  with  a  sur¬ 
face  coal  mine  or,  subject  to  the-  re¬ 
quirements  of  Section  516  of  the  Act, 
surface  operations  and  surface  impacts 
Incident  to  an  underground  coal  mine, 
the  products  of  which  enter  commerce 
or  the  operations  of  which  directly  or 
indirect  affect  interstate  commerce. 
Such  activities  include  excavation  for 
the  purpose  of  obtaining  coal,  includ¬ 
ing  such  common  methods  as  contour, 
strip,  auger,  mountaintop  removal, 
box  cut,  open  pit,  and  area  mining,  the 
uses  of  explosives  and  blasting,  and  in 
situ  distillation  or  retorting,  leaching 
or  other  chemical  or  physical  process¬ 
ing,  Ml*!  tibe  cleaning,  concentrating, 
or  other  processing  or  preparation, 
loading  of  coal  for  interstate  com¬ 
merce  at  or  near  the  mine-site,  pro¬ 
vided,  these  activities  do  not  include 
the  extraction  of  coal  incidental  to  the 
extraction  of  other  minerals,  where 
coal  does  not  exceed  16%  per  centum 
of  the  tonnage  of  minerals  removed 
for  purposes  of  commercial  use  or  sale, 
or  coal  exploration  subject  to  Section 
512  of  the  Act;  and  Provided  further, 
that  excavation  for  the  purpose  of  ob¬ 
taining  coal  Includes  extraction  of  coal 
from  coal  refuse  piles;  and 

(b)  Areas  upon  which  the  activities 
described  in  paragnvh  (a)  above  occur 
or  where  those  activities  disturb  the 
natural  land  siuf  ace.  These  areas  shall 
also  include  any  adjacent  land  the  use 
of  which  is  Incidental  to  any  such  ac- 
tiviUes,  all  lands  affected  by  the  con¬ 
struction  of  new  roads  or  the  improve¬ 
ment  or  use  of  existing  roads  to  gain 
access  to  the  site  of  those  activities 
and  for  haulage  and  excavation,  woik- 
ings,  impoundments,  dams,  ventilation 
shafts,  entryways,  refuse  banks, 
dumps,  stockpiles,  overburden  piles, 
spoil  banks,  culm  banks,  tailings,  holes 
or  depressions,  repair  areas,  storage 
areas,  processing  areas,  shipping  areas. 
Mid  other  areas  upon  which  are  sited 
structures,  facilities,  or  other  property 
or  material  on  the  surface,  resulting 
f ran  or  incident  to  those  activities. 

Surface  coal  mining  and  reclamor 
Hon  operaHoru  means  surface  coal 
mining  operations  and  all  activities 
necessary  or  incidental  to  the  reclama¬ 
tion  of  such  operations.  This  term  in¬ 
cludes  the  term  surface  coal  mining 
operations. 


Tbn  means  2000  pounds  avoirdupois 
( JK)718  metric  ton). 

1706.11  AppIkaMlItjr. 

This  Chapter  applies  to  all  coal  ex¬ 
ploration  and  surface  coal  mining  and 
redamatlon  operations,  except— 

(a)  The  extraction  of  coal  by  a  land- 
owner  for  his  or  her  own  noncmnmer- 
dal  use  from  iMid  owned  or  leased  by 
him  or  her.  Noncommercial  use  does 
not  include  the  extraction  of  coal  by 
one  unit  of  an  integrated  company  or 
other  business  or  nonprofit  entity 
which  uses  the  coal  in  its  own  manu¬ 
facturing  or  power  plants; 

(b)  The  extraction  of  coal  for  com¬ 
mercial  purposes  where  the  surface 
coal  mining  and  reclamation  operation 
affects  two  acres  or  less,  but  not  any 
su^  operation  c<mducted  by  a  person 
who  affects  or  taitends  to  affect  more 
than  two  acres  at  physically  related 
sites,  or  any  such  operation  conducted 
by  a  person  who  affects  or  intends  to 
affect  more  than  two  acres  at  phys¬ 
ically  unrelated  sites  within  one  year; 

(c)  The  extraction  of  250  tons  of  coal 
or  less  by  a  person  conducting  a  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ation.  A  perscm  who  Intends  to  remove 
more  than  250  tons  is  not  exempted; 

(d)  The  extraction  of  coal  as  an  inci¬ 
dental  part  of  Federal,  State  or  local 
government-financed  highway  or 
other  construction  in  accordance  with 
80  CFR  Part  707; 

(e)  The  extraction  of  coal  incidental 
to  the  extraction  of  other  minerals 
where  coal  does  not  exceed  16%  per¬ 
cent  of  the  mineral  tonnage  removed 
for  commercial  use  or  sale; 

(f)  The  extraction  of  coal  on  Indian 
immIii  in  accordance  with  25  c'jtk  177, 
Subpart  B;  and 

(g)  Coal  exploration  oh  Federal 
lands  outside  a  permit  area. 

1 700.12  Pcdtioni  to  Initiate  rulemaking. 

(a)  Any  person  may  petition  the  Dl- 
re^r  to  Initii^  a  proceeding  for  the 
issuance,  amendment,  or  repeal  of  any 
regulation  uniter  the  Act.  The  petition 
ehaii  be  submitted  to  the  Office  of  the 
Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  De¬ 
partment  of  the  Interior,  Washington, 
D.C.  20240. 

(b)  The  petition  shall  be  a  concise 
statement  of  the  facts,  technical  Justi¬ 
fication,  and  law  which  require  issu¬ 
ance,  amendment,  or  repeal  of  a  regu¬ 
lation  under  the  Act  and  shall  indicate 
whether  the  petitioner  desires  a  public 
hearing. 

(c)  Upon  receipt  of  the  petition,  the 
Director  shall  determine  if  the  peti¬ 
tion  sets  forth  facts,  technical  Justifi¬ 
cation  and  law  which  may  provide  a 
reasonable  basis  for  issuance,  amend¬ 
ment  or  repeal  of  a  regulation.  FlKts, 
technical  Justification  or  law  previous¬ 
ly  considered  in  a  petition  or  rulemak¬ 


ing  on  the  same  issue  shall  not  provide 
a  reasonable  basis.'  If  the  Director  de¬ 
termines  that  the  petition  has  a  rea¬ 
sonable  basis,  a  notice  shall  be  pub¬ 
lished  in  the  FfeDKRAL  Rioxsm  seeking 
comments  fran  the  public  on  the  pro¬ 
posed  change.  The  Director  may  hold 
a  public  hearing,  may  conduct  an  in¬ 
vestigation  or  take  other  action  to  de¬ 
termine  whether  the  petition  should 
be  granted. 

(d)  Within  90  days  fran  receipt  of 
the  petition,  the  Diractor  shall  issue  a 
written  decision  either  granting  or 
denyhig  the  petition.  The  Director’s 
«huii  constitute  the  final  deci¬ 
sion  for  the  Department. 

(1)  If  the  petition  is  granted,  the  Di¬ 
rector  initiate  a  rulemaking  pro¬ 

ceeding. 

(2)  If  the  petition  is  denied,  the  Di¬ 
rector  notify  the  petitioner  in 
writing,  setting  forth  the  reasons  for 

rtonlul- 

f  700.18  NotkcofcttiscniuHs. 

(a)  A  person  who  intends  to  initiate 
a  dvil  action  on  his  or  her  own  behalf 
under  Section  520  of  the  Act  shall  give 
notice  of  intent  to  do  so,  in  accordance 
with  this  Section. 

(b)  Notice  shall  be  given  by  certified 
tn^i  to  the  Secretary  and  the  Director 
in  all  cases  and  to  the  head  of  the 
State  regulatory  authority,  if  a  com¬ 
plaint  involves  or  relates  to  a  q>ecific 
State.  A  copy  of  the  notice  shall  be 
sent  by  first  class  mail  to  the  Reghmal 
Director,  if  Uie  complaint  involves  or 
relates  to  surface  coal  mining  and  rec¬ 
lamation  operations  in  a  q)ecific 
region  of  the  Office. 

(c)  Notice  shall  be  given  by  certified 
to  the  alleged  violatm,  if  the 

ffntnpiaint  alleges  a  violation  of  the 
Act  or  any  regulation,  order,  or  permit 
issued  under  the  Act. 

(d)  Service  of  notice  under  this  Sec¬ 
tion  is  complete  upon  mailing  to  the 
last  known  adihess  of  the  person  being 
notified. 

(e)  A  person  giving  notice  regarding 
an  alleged  violation  shall  state,  to  the 
extent  known— 

(1)  Sufficient  informatimi  to  identify 
the  provision  of  the  Act,  regulation, 
order,  or  permit  allegedly  violated; 

(2)  The  act  or  omission  alleged  to 
cmistitute  a  violation; 

(8)  The  name,  address,  and  tele¬ 
phone  numbers  of  the  person  or  per¬ 
sons  responsible  for  the  alleged  viola¬ 
tion; 

(4)  The  date,  time,  and  location  of 
the  alleged  violation; 

(5)  The  name,  address,  and  tele¬ 
phone  number  of  the  persem  giving 
notice;  and 

(6)  The  name,  address,  and  tele¬ 
phone  number  of  legal  counsel,  if  any, 
of  the  person  giving  notice. 

(f )  A  person  giving  notice  of  an  al¬ 
leged  failure  by  the  Secretary  or  a 
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State  regulatory  authority  to  perform 
a  mandatory  act  or  duty  under  the  Act 
shall  state,  to  the  extmt  known: 

(1)  The  provision  of  the  Act  contain¬ 
ing  the  mandatory  act  or  duty  alleged¬ 
ly  not  performed; 

(2)  Sufficient  information  to  identify 
the  omission  alleged  to  constitute  the 
failure  to  perform  a  mandatory  act  or 
duty  under  the  Act; 

(8)  The  name,  address,  and  tele¬ 
phone  number  of  the  person  giving 
notice;  and 

(4)  The  name,  address,  and  tele¬ 
phone  number  of  legal  counsel,  if  any, 
of  the  person  giving  notice. 

f  700.14  Availability  of  records. 

(a)  Records  required  by  the  Act  to 
be  made  available  locally  to  the  public 
shall  be  retained  at  the  geognqrMcally 
closest  office  of  the  State  or  Federal 
regulatory  authority  having  Jurisdic¬ 
tion  over  the  area  involved. 

(b)  Other  records  or  documents  in 
the  possession  of  the  Office  may  be  re¬ 
quested  under  43  CFR  Part  2,  which 
implements  the  Freedom  of  Informa¬ 
tion  Act  and  the  Privacy  Act. 

f  700.15  Compiitation  of  thnc. 

(a)  Except  as  otherwise  provided, 
computation  of  time  under  this  Chiq>- 
ter  is  based  on  calendar  days. 

(b)  In  cfHnputing  any  p^od  of  pre¬ 
scribed  time,  the  day  on  which  the 
designated  period  of  time  begins  is  not 
included.  The  last  day  of  the  period  is 
included  unless  it  is  a  Saturday, 
Sunday,  or  legal  holiday  on  which  the 
regulatory  authority  is  not  open  for 
business,  in  which  event  the  period 
runs  until  the  end  of  the  next  day 
which  is  not  a  Saturday.  Sunday,  or 
legal  holiday. 

(c)  Intermediate  Saturdays,  Sun¬ 
days.  and  legal  holidays  are  excluded 
from  the  computation  'when  the 
period  of  prescribed  time  is  7  days  or 
less. 


PART  701— PBtMANENT 
REGULATORY  PROGRAM 

Sec, 

701.1  Scope. 

701.2.  ObJeeUve. 

70U  Authority. 

701.4  Reownsibmty. 

701A  DeflnlUons. 

701.11  Applicability. 

Autboutt:  Sections  102,  201,  501—529, 
701,  702.  705,  708, 711,  712,  714,  715,  710.  717, 
719,  Pub.  L.  95-07,  91  Stat.  440,  449,  407-515, 
510,  519,  520,  521,  523,  524,  525,  and  526  (SO 
nA.C.  1202,  1211,  1251-1270,  1291,  1292, 
1205, 1298, 1201, 1203, 1304,  1205, 1206, 1307, 
and  1209). 

f  701.1  Scope. 

(a)  This  Part  provides  general  intro¬ 
ductory  material  for  the  permanent 


RULES  AND  REGULATIONS 

regulatory  program  required  by  the 
Act. 

(b)  The  following  regulations  iq>ply 
to  the  permanent  regulatory  program: 

(1)  Subchivter  C  on  State  program 
iqiplication,  i4>proval,  withdrawal,  and 
grants,  and  Federal  program  imple¬ 
mentation; 

(2)  Subchapter  D  on  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands; 

(3)  Subchiq>ter  F  on  criteria  for  des¬ 
ignating  lands  unsuitable  for  surface 
coal  mining  operations  and  the  piocess 
for  designating  these  lands  or  with¬ 
drawing  the  designation  by  the  regula¬ 
tory  authority: 

(4)  Subcluqiter  O  on  the  process  for 
application,  approval,  denial,  revision, 
and  renewal  of  permits  for  surface 
coal  mining  and  reclamation  oper¬ 
ations.  including  the  small  operator 
assistance  program,  requirements  for 
spedal  categories  of  these  operations, 
and  requirements  for  coal  exploration; 

(5)  Subchiq>ter  J  on  public  liability 
insurance  and  performance  bonds  or 
other  assurances  of  performance  for 
surface  coal  mining  and  reclamation 
operations; 

(6)  Subchiqjter  K  on  performance 
standards  which  i4>ply  to  coal  explora¬ 
tion.  surface  coal  mining  and  reclama¬ 
tion  operations,  and  special  categories 
of  these  operations; 

(7)  Subchapter  L  on  inspection  and 
enforcement  responsibilities  and  civil 
penalties;  and 

(8)  Subchi4>ter  M  on  the  training, 
examination,  and  certification  of 
blasters. 

{701J  Objective. 

The  regulations  in  this  Part  give— 

(a)  A  general  overview  of  the  regula¬ 
tory  program  to  be  implemented  by 
the  State  or  Federal  regulatory  au- 
thoritjr; 

(b)  The  applicability  of  that  pro¬ 
gram  to  coal  exploration  and  surface 
coal  mining  and  reclamation  oper¬ 
ations;  and 

(c)  The  definitions  that  apply  to  the 
regulation  of  coal  exploration  and  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations. 

i  701A  Authority. 

The  Secretary  is  required  by  Sec¬ 
tions  501(b)  and  523  of  the  Act  to  pro¬ 
mulgate  regulations  which  establish 
the  permanent  regulatory  program 
and  Federal  lands  program  created  by 
the  Act. 

S  701.4  Responsibility. 

(a)  A  State  regulatory  authority 
shall  assume  primary  responsibility 
for  regulation  of  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  during  the  permanent  regu¬ 
latory  program  upon  submission  to 
and  iq>proval  by  the  Secretary  of  a 


State  program  meeting  all  iq^plicable 
requirements  of  the  Act  and  this 
Chiq>ter.  After  approval  of  the  State 
program,  the  State  regulatory  authori¬ 
ty  has  responsibility  for  review  of  and 
de<dsions  on  permits  and  bonding  for 
surface  coal  mining  and  reclamation 
operations,  iq>proval  of  coal  explora¬ 
tion  which  substantially  disturbs  the 
natural  land  surface  and  removes 
more  than  250  tons  of  coal  from  the 
earth  in  any  one  location,  inspection 
of  coal  exploration  and  surface  coal 
mining  and  reclamation  operations  for 
compliance  with  the  Act,  this  Chapter, 
the  State  program,  permits  and  explo¬ 
ration  iqjprovals,  and  for  enforcement 
of  the  State  program. 

(b)  While  a  State  regulatory  pro¬ 
gram  is  in  effect,  the  Office’s  responsi¬ 
bility  includes,  but  is  not  limited  to  — 

(1)  Evaliuiting  the  administration  of 
the  State  program  through  such 
means  as  periodic  inspections  of  coal 
exploration  and  surface  coal  mining 
and  reclamation  operations  in  the 
State  and  review  of  exploration  iq>pro- 
vals,  permits,  inspection  reports,  and 
other  documents  required  to  be  made 
available  to  the  Office; 

(2)  Referring  to  the  State  regulatory 
authority  information  which  (ueates 
reasonable  belief  that  a  person  is  in 
violation  of  the  Act.  this  Chapter,  the 
State  regulatory  program,  a  permit 
condition,  or  coal  exploration  iq>proval 
condition,  and  initiating  an  inspection 
when  authorised  by  the  Act  or  this 
Chiq>ter; 

(3)  Issuing  notices  of  violation  when 
a  State  regulatory  authority  fails  to 
take  iqjpropriate  action  to  cause  a  vio¬ 
lation  to  be  corrected;  and 

(4)  Issuing  cessation  orders,  includ¬ 
ing  imposing  affirmative  obligations, 
when  a  condition,  practice,  or  violation 
exists  which  creates  an  Imminent 
danger  to  the  health  or  safety  of  the' 
public,  or  is  causing  or  could  reason¬ 
ably  be  expected  to  cause  significant. 
Imminent  environmental  harm  to 
land,  air,  or  water  resources. 

(c)  The  Office  shall  implement  a 
Federal  program  in  a  State,  if  that 
State  does  not  have  an  iq}proved  State 
program  by  June  3.  1980.  The  Office 
shall  not  Implement  a  Federal  pro¬ 
gram  in  a  State  for  a  period  of  up  to  1 
year  following  that  date  if  the  State’s 
failure  to  have  an  approved  program 
by  that  date  is  due  to  an  injunction 
imposed  by  a  court  of  competent  juris¬ 
diction. 

(d)  Under  a  Federal  program,  the 
Office  shall  be  the  regulatory  authori¬ 
ty  for  aU  coal  exploration  and  surface 
coal  mining  and  reclamation  oper¬ 
ations  in  that  State  and  shall  perform 
the  functions  that  a  State  regulatory 
authority  would  perform  under  an  iq>- 
proved  State  program. 

(e)  During  the  period  in  which  a 
State  program  is  in  effect,  the  Office 
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■hall  Msume  responsibility  tor  enforc¬ 
ing  permit  conditions,  issuing  new  or 
revised  permits,  and  issuing  necessary 
notices  and  orders,  when  required  by 
SO  CPR  733« 

(f)  The  Secretary  shall  substitute  a 
Fedmd  program  under  30  CFR  736 
for  an  H>proved  State  program,  when 
required  by  SO  CFR  733. 

(g)  The  Secretary  shall  have  the  re¬ 
sponsibility  for  administration  of  the 
Federal  lands  program.  The  Director 
and  other  Federal  authorities  shaU 
have  the  responsibilities  under  a  Fed¬ 
eral  land*  program  as  are  provided  for 
under  Subchapter  D  of  this  Chiq>ter. 
In  addition.  State  regulatory  authori¬ 
ties  ahaii  have  reqwnsibillties  to  ad¬ 
minister  the  Federal  lands  program  as 
provided  for  imder  cooperative  agree¬ 
ments  approved  by  the  Secretary  in 
accordance  with  SO  CFR  746. 

1 701  Deflnhioiia. 

As  used  in  this  Chiqiter,  the  follow¬ 
ing  terms  have  the  spedfM  meanings, 
except  where  otherwise  indicated: 

Acid  drainage  means  water  with  a 
pH  of  less  than  6.0  and  in  which  total 
acidity  exceeds  total  alkalinity,  dis¬ 
charged  from  an  active,  inactive  or 
abandoned  surface  coal  mine  and  rec¬ 
lamation  operation  or  from  an  area  af¬ 
fected  by  surface  cmJ  mining  and  rec¬ 
lamation  operations. 

Addrforming  materiaU  means  earth 
materials  contain  sulfide  minerals 
or  other  materials  whitdi,  if  expo^  to 
air,  water,  or  weathering  processes, 
form  adds  that  may  create  add  drain¬ 
age. 

Adjacent  area  means  land  located 
outside  the  affected  area,  permit  area, 
or  mini*  plan  area,  depending  on  the 
context  in  which  adjacent  area  is  used, 
where  air.  surface  or  ground  water, 
fidi,  wildlife,  vegetation  or  other  re¬ 
sources  protected  by  the  Act  may  be 
adversely  impacted  by  surface  coal 
mining  and  reclamation  operations. 

Affected  area  means,  with  respect  to 
siuf ace  twining  actlviUes,  any  land  or 
water  upon  or  in  which  those  activities 
are  conducted  or  located.  With  respect 
to  underground  mining  activities,  af¬ 
fected  area  means:  (i)  any  water  or  sur¬ 
face  land  upon  or  in  which  those  activ¬ 
ities  are  conducted  or  located;  and  (ii) 
imnii  or  water  which  is  located  above 
underground  mine  workings. 

Agricultural  acHvitiet  means,  with 
rMpect  to  alluvial  valley  floors,  the 
use  of  any  tract  of  land  for  the  pro¬ 
duction  of  or  vegetable  life, 

where  the  use  is  enhanced  or  facilitat¬ 
ed  by  subirrigation  or  flood  irrigation 
associated  with  alluvial  valley  floors. 
These  uses  include,  but  are  not  limited 
to,  the  pasturing,  graslng.  or  watering 
of  livestock,  and  the  cropping,  cultiva¬ 
tion,  or  harvesting  of  plants  whose 
production  is  aided  by  the  availability 
of  water  from  subirrigation  or  flood  ir¬ 


rigation.  Those  uses  do  not  include  ag¬ 
ricultural  practices  which  do  not  bene¬ 
fit  fitnn  the  availability  of  water  from 
subinigation  or  flood  irrigation. 

Agricultural  u$e  means  the  use  of 
any  tract  of  land  for  the  production  of 
■ntmmi  or  vegetable  life.  The  uses  in¬ 
clude,  but  are  not  limited  to.  the  pas¬ 
turing.  grasing,  and  watering  of  live¬ 
stock.  and  the  cropping,  cultivation, 
and  harvesting  of  plants. 

AUuvial  valley  floort  means  the  un- 
consolidi^ed  stream-laid  deposits  hold¬ 
ing  streams  with  water  availability 
sufficient  for  subirrigation  or  flood  ir¬ 
rigation  agricultural  activities  but  does 
not  include  upland  areas  which  are 
generaUy  overlain  by  a  thin  veneer  of 
colluvial  deposits  conqmeed  chiefly  of 
debris  fnnn  sheet  erosion,  deposits 
formed  by  unconcentrated  runoff  or 
slope  wash,  together  with  talus,  or 
other  mass-movement  accumulations, 
and  windblown  deposits. 

Applicant  means  any  person  seeking 
a  pnmlt  friun  a  regi^tory  authority 
to  conduct  surface  coal  mining  and 
reclamation  operations  pursuant  to  a 
State,  Federal,  or  Federal  lands  pro¬ 
gram. 

Approximate  original  contour  means 
that  murface  configuration  achieved  by 
h^rfcfnung  and  grading  of  the  mined 
areas  so  that  the  reclaimed  area,  in¬ 
cluding  any  terracing  or  access  roads, 
closely  resembles  the  general  surface 
configuration  of  the  land  prior  to 
mining  and  blends  into  and  comple¬ 
ments  the  drainage  pattern  of  the  sur¬ 
rounding  terrain,  with  all  hiihwalls, 
90il  piles  and  coal  refuse  piles  elimi¬ 
nated.  Permanent  water  impound¬ 
ments  may  be  permitted  where  the 
regulatory  authority  has  determined 
that  they  cmnply  with  30  CFR  816.49 
and  816.56,  816.133  or  817.49,  817.66, 
and  817.133. 

Aquifer  means  a  sone,  stratum,  or 
group  of  strata  that  can  store  and 
transmit  water  in  sufficient  quantities 
for  a  specific  use. 

Arid  and  aemiarid  area  means,  in 
the  context  of  alluvial  vaUey  floors,  an 
area  of  the  Interior  western  United 
States,  west  of  the  100th  meridian 
west  longitude,  experiencing  water 
deficits,  where  water  use  by  native 
vegetation  equals  or  exceeds  that  sup¬ 
ply  by  precipitation.  AU  coalfields  lo¬ 
cated  in  North  Dakota  west  of  the 
100th  meridian  west  longitude,  all 
coalfields  in  Montana,  Wyoming, 
Utah.  Colorado,  New  Mexico,  Idaho, 
Nevada,  and  Ariaona,  the  Eagle  Pass 
field  in  Texas,  and  the  Stone  Canyon 
and  the  lone  fields  in  California  are  in 
arid  and  semlarid  areas. 

Auger  mining  means  a  method  of 
mining  cosl  at  a  rfiff  OT  highwall  by 
drilling  holes  into  an  exposed  coal 
seam  frmn  the  hiidrwall  and  tranQX>rt- 
ing  the  coal  along  an  auger  bit  to  the 
surface.  ■ 


Beet  te^nology  currently  avaiUMe 
means  equipment,  devices,  ssrstems, 
or  techniques  which  will  (a) 
prevent,  to  the  extent  possible,  addi¬ 
tional  contributions  of  suq>ended 
solids  to  stream  flow  or  runoff  outside 
the  pennit  area,  but  in  no  event  result 
in  contributions  of  suspmded  solids  in 
excess  of  requirements  set  by  iq>plica- 
ble  State  or  Federal  laws;  and  (b)  mini¬ 
mise.  to  the  extent  possible,  distur¬ 
bances  and  adverse  impacts  on  fish, 
wfldlife  and  related  environmental 
values,  and  achieve  enhancement  of 
those  resources  where  practicable.  The 
term  includes  equipment,  devices,  sys¬ 
tems,  methods,  or  techniques  which 
are  currently  available  ansrwhere  as 
determined  by  the  Director,  even  if 
they  are  not  in  routine  use.  The  term 
includes,  tnit  is  not  limited  to,  con¬ 
struction  practices,  siting  require¬ 
ments.  vegetative  selection  and  plant¬ 
ing  requirements,  animal  stocking  re¬ 
quirements,  sch^uling  of  activities 
and  H«Hrign  of  Mjrfimmtatlon  ponds  in 
accordance  with  30  CFR  816  and  817. 
Within  the  constraints  of  the  perma¬ 
nent  program,  the  regulatory  authori¬ 
ty  «h>ii  have  the  discretion  to  deter¬ 
mine  the  best  technology  currently 
available  <m  a  caae-by-case  basis,  as  au¬ 
thorised  by  the  Act  and  this  Chapter. 

Coal  exploration  means  the  field 
gathering  of:  (a)  surface  or  subsurface 
geologic,  physical,  or  chemical  data  by 
mapping,  trending,  drilling,  geophysi¬ 
cal.  or  other  techniques  necessary  to 
determine  the  quality  and  quantity  of 
overburden  and  coal  of  an  area;  or  (b) 
the  gathering  of  environmental  data 
to  establish  the  conditions  of  an  area 
before  beginning  surfkce  coal  mining 
and  reclamation  operations  under  the 
requirements  of  t^  Chi4>ter. 

Coal  proceeeing  plant  means  a  col¬ 
lection  of  facilities  where  run-of-the- 
ming  coal  is  subjected  to  chemical  or 
physical  processing  and  separated 
from  its  impurities.  The  processing 
plant  may  consist  of,  but  need  not  be 
limited  to,  the  following  facilities: 
loading  facilities;  storage  and  stockpile 
faculties;  sheds,  shops  and  other  build¬ 
ings;  water  treatmoit  and  water  stor¬ 
age  facilities;  settling  basins  and  imr 
poundments;  coal  processing  and  other 
waste  dispo^  areas;  roads,  railroads 
and  other  tranqwrt  facilities. 

Coal  proceeeing  waete  means  earth 
which  are  combustible, 
physically  unstable,  or  arid-forming  or 
toxic-forming,  which  are  wasted  or 
otherwise  separated  from  product 
coal,  and  slurried  or  otherwise  trans¬ 
ported  from  coal  preparation  plants, 
after  physical  or  chemical  processing, 
cleaning,  or  conoentratlng  of  coaL 

CombuetMe  material  means  organic 
material  that  Is  capable  of  burning, 
either  by  fire  or  throuih  oxidation,  ac¬ 
companied  by  the  evolution  of  heat 
and  a  significant  temperature  rise. 
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Compaction  means  Increasing  the 
density  of  a  material  by  reducing  the 
voids  between  the  particles  and  is  gen¬ 
erally  accomplished  by  controlled 
placement  and  mechanical  effort  such 
as  from  repeated  iu>plication  of  wheel, 
trad^  or  roller  loads  from  heavy 
equiiHnent. 

Cropland  means  land  used  for  the 
production  of  adi4>ted  crops  for  har¬ 
vest,  alone  or  in  a  rotation  with 
grasses  and  legumes,  and  Includes  row 
crops,  small  grain  crops,  hay  crops, 
nursery  crops,  orchard  crops,  and 
other  similar  specialty  crops, 
t  Disturbed  area  means  an  area  where 
vegetation,  topsoil,  or  overburden  is 
removed  or  upon  which  topsoil,  spoil, 
coal  processing  waste,  underground  de¬ 
velopment  waste,  or  noncoal  waste  is 
placed  by  siulace  coal  mining  oper¬ 
ations.  Thoae  areas  are  classified  as- 
disturbed  until  reclamation  is  com¬ 
plete  and  the  performance  bond  or 
other  assurance  of  performance  re¬ 
quired  by  Subchapter  J  of  this  Chiq>- 
ter  is  released. 

Diversion  means  a  channel,  embank¬ 
ment,  or  other  manmade  structure 
constructed  to  divert  water  from  one 
area  to  another. 

Dotonslope  means  the  land  surface 
between  the  projected  outcrop  of  the 
lowest  coalbed  being  mined  along  each 
hlghwall  and  a  valley  floor. 

EmbanJcment  means  an  artificial  de¬ 
posit  of  material  that  is  raised  above 
the  natural  surface  of  the  land  and 
used  to  contain,  divert,  or  store  water, 
support  roads  or  railways,  or  for  other 
Ktiwtlar  purposes. 

Ephemeral  stream  means  a  stream 
which  flows  only  in  direct  response  to 
precipitation  in  the  immediate  water¬ 
shed  or  in  response  to  the  melting  of  a 
cover  of  snow  and  ice,  and  which  has  a 
channel  bottom  that  is  always  above 
the  local  water  table. 

Essential  hydrologic  functions 
means  the  role  of  an  alluvial  valley 
floor  in  collecting,  storing,  regulating, 
and  making  the  natural  flow  of  sur¬ 
face  or  ground  water,  or  both,  usefully 
available  for  agricultural  activities  by 
reason  of  the  valley  floor’s  topograph¬ 
ic  position,  the  landsciq>e  and  the 
phj^cal  properties  of  its  underlying 
materials.  A  combination  of  these 
functions  provides  a  water  supply 
during  extended  periods  of  low  pre¬ 
cipitation. 

(a)  The  role  of  the  valley  floor  in 
collecting  water  includes  aAmmiiiaMng 
runoff  and  discharge  from  aquifers  in 
sufficient  amounts  to  make  the  water 
available  at  the  alluvial  valley  floor 
greater  than  the  amount  available 
from  direct  precipitation. 

(b)  The  role  of  the  alluvial  valley 
floor  in  storing  water  involves  UtniUng 
the  rate  of  discharge  of  surface  water, 
holding  molstiue  in  soils,  and  holding 
ground  water  in  porous  materials. 


(cXl)  The  role  of  the  alluvial  valley 
floor  in  regulating  the  natural  flow  of 
surface  water  results  from  the  charac¬ 
teristic  configuration  of  the  channel 
flood  plain  and  adjacent  low  terraces. 

(2)  The  role  of  alluvial  valley  floor 
in  regulating  the  natural  flow  of 
ground  water  results  from  the  proper¬ 
ties  of  the  aquifers  which  control 
inflow  and  outflow. 

(d)  The  role  of  the  alluvial  valley 
floor  in  making  water  usefully  availa¬ 
ble  for  agricultural  activities  results 
from  the  existence  of  flood  plains  and 
terraces  where  surface  and  groimd 
water  can  be  provided  in  sufficient 
quantities  to  support  the  growth  of  ag- 
ricultiuiJly  useful  plants,  from  the 
presence  of  earth  materials  suitable 
for  the  growth  of  agriculturally  useful 
plants,  from  the  temporal  and  physi¬ 
cal  distribution  of  water  making  it  ac¬ 
cessible  to  plants  throughout  the  critl-. 
cal  phases  of  the  growth  cycle  either 
by  flood  irrigation  or  by  subirrigation, 
from  the  natural  control  of  alluvial 
vaUey  floors  in  limiting  destructive  ex¬ 
tremes  of  stream  discharge,  and  from 
the  erosional  stability  of  earth  materi¬ 
als  suitable  for  the  growth  of  agricul¬ 
turally  useful  plants. 

Existing  structure  means  a  structure 
or  facility  used  in  connection  with  or 
to  facilitate  surface  coal  mining  and 
reclamation  operations  for  which  con¬ 
struction  begins  prior  to  the  iq>proval 
of  a  State  program  or  implementation 
of  a  Federal  program  or  Federal  lands 
program,  whichever  occurs  first. 

Federal  program  means  a  program 
established  by  the  Secretary  pursuant 
to  Section  504  of  the  Act  to  regulate 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations  on 
non-Federal  and  non-Indian  lands 
within  a  State  in  accordance  with  the 
Act  and  this  Chiq>ter. 

(a)  Complete  Federal  program  means 
a  program  established  by  the  Secre- 
tai7  pursuant  to  Section  504  of  the 
Act  before  June  3,  1980,  or  upon  the 
complete  withdrawal  of  a  State  pro¬ 
gram  after  June  3,  1980,  by  which  the 
Director  regulates  all  coal  exploration 
and  surface  coal  mining  and  reclama¬ 
tion  operations. 

(b)  Partial  Federal  program  means  a 
program  established  by  the  Secretary 
pursuant  to  Sections  102,  201  and  504 
of  the  Act  upon  the  partial  withdrawal 
of  a  State  program,  by  which  the  Di¬ 
rector  may  regulate  appropriate  por¬ 
tions  of  coal  exploration  and  surface 
coal  mining  and  reclamation  oper¬ 
ations. 

Flood  irrigation  means,  with  respect 
to  alluvial  valley  floors,  supplying 
water  to  plants  by  natural  overflow  or 
the  diversion  of  flows,  so  that  the  irri¬ 
gated  surface  is  largely  covered  by  a 
sheet  of  water. 

Fugitive  dust  means  that  particulate 
matter  not  emitted  from  a  duct  or 


sta^  which  becomes  airborne  due  to 
the  forces  of  wind  or  surface  coal 
mining  and  reclamation  operations  or 
both.  During  surface  coal  mining  and 
reclamation  operations  it  may  include 
emissions  from  haul  roads;  wind  ero¬ 
sion  of  exposed  surfaces,  storage  piles, 
and  spoil  piles;  reclamation  operations; 
and  other  activities  in  which  material 
is  either  removed,  stored,  tranqx>rted, 
or  redistributed. 

Ground  voaJter  means  subsurface 
water  that  fills  available  openings  in 
rock  or  soil  materials  to  the  extent 
that  they  are  considered  water  satu¬ 
rated. 

Half-shrub  means  a  perennial  plant 
with  a  woody  base  whose  annually 
produced  stems  die  back  each  year. 

Head-af-hollotD  fill  mens  a  fill  struc¬ 
ture  consisting  of  any  material,  other 
than  coal  processing  waste  and  organic 
material,  placed  in  the  uppermost 
reaches  of  a  hollow  where  side  slopes 
of  the  existing  hollow  measured  at  the 
steepest  point  are  greater  that  20*  or 
the  average  slope  of  the  profile  of  the 
hollow  from  the  toe  of  the  fill  to  the 
top  of  the  flll  is  greater  than  10*.  In 
fills  with  less  than  250,000  cubic  yards 
of  material,  associated  with  contour 
mining,  the  top  surface  of  the  fill  will 
be  at  the  elevation  of  the  coal  seam.  In 
all  other  head-of-hollow  fills,  the  top 
siu^ace  of  the  fill,  when  completed,  is 
at  M>proximately  the  same  elevation 
as  the  adjacent  ridge  line,  and  no  sig¬ 
nificant  area  of  natural  drainage 
occurs  above  the  fill  draining  into  the 
fill  area. 

Hightoall  means  the  face  of  exposed 
overbiu^en  and  coal  in  an  open  cut  of 
a  surface  coal  mining  activity  or  for 
entry  to  underground  mining  activi¬ 
ties. 

Historically  used  for  cropland  means 
(1)  lands  that  have  been  used  for  crop¬ 
land  for  any  5  years  or  more  out  of  the 
10  years  immediately  preceding  the  ac¬ 
quisition,  including  purchase,  lease,  or 
option,  of  the  land  for  the  purpose  of 
conducting  or  allowing  through  resale, 
lease  or  option  the  conduct  of  surface 
coal  mining  and  reclamation  <q;>er- 
ations;  (2)  lands  that  the  regulatory 
authority  determines,  on  the  basis  of 
additional  cropland  history  of  the  sur¬ 
rounding  lands  and  the  lands  under 
consideration,  that  the  permit  area  is 
clearly  cropland  but  falls  outside  the 
specific  5-years-in-lO  diterion.  in 
which  case  the  regulations  for  prime 
farmland  may  be  applied  to  Include 
more  years  of  cropland  history  only  to 
increase  the  prime  farmland  acreage 
to  be  preserved;  or  (3)  lands  that 
would  likely  have  been  used  as  cnv>- 
land  for  any  5  out  of  the  last  10  years, 
immediately  preceding  such  acquisi¬ 
tion  but  for  the  same  fact  of  owner¬ 
ship  or  control  of  the  land  unrelated 
to  the  productivity  of  the  land. 
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Hydrologic  balance  means  the  rela¬ 
tionship  between  the  quality  and 
quantity  of  water  inflow  to.  water  out¬ 
flow  from,  and  water  storage  in  a  hy¬ 
drologic  unit  such  as  a  drainage  basin, 
aquifer,  soil  aone.  lake,  or  reservoir.  It 
encompasses  the  dynamic  relation¬ 
ships  among  precipitation,  runoff, 
evaporation,  and  changes  in  ground 
and  surface  water  storage. 

Hydrologic  regime  means  the  entire 
state  of  water  movement  in  a  given 
area.  It  is  a  function  of  the  climate 
and  includes  the  phenomena  by  which 
water  first  occurs  as  atmospheric 
water  vapor,  passes  into  a  liquid  or 
solid  form,  falls  as  precipitation, 
moves  along  or  into  the  ground  sur¬ 
face,  and  returns  to  the  atmosphere  as 
viqwr  by  means  of  eviqwration  and 
tranwiratlon. 

Imminent  danger  to  the  health  and 
safety  of  the  public  means  the  exist¬ 
ence  of  any  condition  or  practice,  or 
any  violation  of  a  permit  or  other  re¬ 
quirements  of  the  Act  in  a  surface  coal 
mining  and  reclamation  operation, 
which  could  reasonably  be  expected  to 
cause  substantial  physical  harm  to 
persons  outside  the  permit  area  before 
the  condition,  practice,  or  violation 
can  be  abated.  A  reasonable  expecta¬ 
tion  of  death  or  serious  injury  before 
abatement  exists  if  a  rational  person, 
subjected  to  the  same  condition  or 
practice  giving  rise  to  the  peril,  would 
avoid  exposure  to  the  danger  during 
the  time  necessary  for  abatement. 

Impoundment  means  a  closed  basin, 
naturally  formed  or  artificially  built, 
which  is  dammed  or  excavated  for  the 
retention  of  water,  sediment,  or  waste. 

In  situ  processes  means  activities 
conducted  on  the  surface  or  under¬ 
ground  in  connection  with  in-place  dis¬ 
tillation,  retorting,  leaching,  or  other 
chemical  or  physical  processing  of 
coaL  The  term  includes,  but  is  not  lim¬ 
ited  to,  in  situ  gasification,  in  situ 
leaching,  slurry  mining,  solution 
mining,  borehole  mining,  and  fluid  re¬ 
covery  mining. 

Intermittent  stream  means  — 

(a)  A  stream  or  reach  of  a  stream 
that  drains  a  watershed  of  at  least  one 
square  mile,  or 

(b)  A  stream  or  reach  of  a  stream 
that  is  below  the  local  water  table  for 
at  least  some  part  of  the  year,  and  ob¬ 
tains  its  flow  frmn  both  surface  runoff 
and  ground  water  discharge. 

Land  use  means  specific  uses  or 
management-related  activities,  rather 
than  the  vegetation  or  cover  of  the 
land.  Land  uses  may  be  identified  in 
combination  when  Joint  or  seasonal 
uses  occur.  Changes  of  land  use  or 
uses  from  one  of  the  following  catego¬ 
ries  to  another  shall  be  considered  as  a 
change  to  an  alternative  land  use 
which  is  subject  to  iq>proval  by  the 
regulatory  authority. 


(a)  Cropland  means  land  used  for 
the  production  of  adapted  crops  for 
harvest,  alone  or  in  a  rotation  with 
grasses  and  legumes,  and  includes  row 
crops,  small  grain  crops,  hay  crops, 
nursery  crops,  orchard  crops,  and 
other  similar  specialty  cn^w-  Land 
used  for  facilities  in  support  of  crop¬ 
land  farming  operations  which  is  adja¬ 
cent  to  or  an  integral  part  of  these  op¬ 
erations  is  also  Included  for  purposes 
of  these  land  use  categories. 

(b)  Pastur^nd  or  land  occasionally 
cut  for  hay'.  Land  used  primarily  for 
the  long-term  production  of  adapted, 
domesticated  forage  plants  to  be 
grased  by  livestock  or  occasionally  cut 
and  cured  for  livestock  feed.  Land 
used  for  facilities  in  support  of  pastur- 
eland  or  land  occasionally  cut  for  hay 
which  is  adjacent  to  or  an  integral 
part  of  these  operations  is  also  includ¬ 
ed. 

(c)  Qrazingland.  Includes  both 
grasslands  and  forest  lands  where  the 
indigenous  vegetation  is  actively  man¬ 
aged  for  graxing,  browsing,  or  hay  oc¬ 
casional  production.  Land  used  for 
facilities  in  support  of  ranching  oper¬ 
ations  which  are  adjacent  to  or  an  in¬ 
tegral  part  of  these  operations  is  also 
included. 

(d)  Forestry.  Land  used  or  managed 
for  the  long-term  production  of  wood, 
wood  fiber,  or  wood  derived  products. 
Land  used  for  facilities  in  support  of 
forest  harvest  and  management  <H)er- 
ations  which  is  adjacent  to  or  an  inte¬ 
gral  part  of  these  operations  is  also  in¬ 
cluded. 

(e)  Residential.  Includes  single-  and 
multiple-family  houidng,  mobOe  home 
parks,  and  other  residential  lodgings. 
Land  used  for  facilities  in  support  of 
residential  operations  which  is  adja¬ 
cent  to  or  an  integral  part  of  these  op¬ 
erations  is  also  included.  Support  facil¬ 
ities  include,  but  are  not  limited  to,  ve¬ 
hicle  parking  and  open  space  that  di¬ 
rectly  relate  to  the  residential  use. 

(f)  Industrial/CommerciaL  Land 
used  for— 

(1)  Extraction  or  transformation  of 
materials  for  fabrication  of  products, 
whcdesallng  of  products  or  for  long¬ 
term  storage  of  products.  This  in¬ 
cludes  all  heavy  and  light  manufactur¬ 
ing  facilities  such  as  lumber  and  wood 
processing,  chemical  manufacturing, 
petroleum  refining,  and  fabricated 
metal  products  manufacture.  Land 
used  for  facilities  in  support  of  thfese 
operations  which  is  adjacent  to  or  an 
integial  part  of  that  operation  is  also 
included.  Support  fadllties  include, 
but  are  not  limited  to,  all  ran.  road, 
and  other  transportation  facilities. 

(2)  Retail  or  trade  of  goods  or  serv¬ 
ices,  including  hotels,  motels,  stores, 
restaurants,  and  other  commercial  es¬ 
tablishments.  Land  used  for  facilities 
in  suinwrt  of  commercial  operations 
which  is  adjacent  to  or  an  integral 


part  of  these  operations  is  also  includ¬ 
ed.  Support  faculties  include,  but  are 
not  limited  to,  parking,  storage  or 
shipping  facilities. 

(g)  Recreation.  Land  used  for  public 
or  private  leisure-time  use,  including 
developed  recreation  facilities  such  as 
pariEs,  camps,  and  amusement  areas,  as 
well  as  areas  for  less  intensive  uses 
such  as  hiking,  canoeing,  and  other 
imdevel<q>ed  recreational  uses. 

(h)  Fish  and  wildlife  habitat  Land 
dedicated  wholly  or  partially  to  the 
production,  protection  or  management 
of  q>ecies  of  flsh  or  wildlife. 

(i)  Developed  water  resources.  In¬ 
cludes  land  used  for  storing  water  for 
beneficial  uses  such  as  stockponds,  ir¬ 
rigation,  fire  protection,  flood  control, 
and  water  supply. 

(J)  Undeveloped  land  or  no  current 
use  or  land  management  Land  that  is 
undeveloped  or,  if  previously  devel¬ 
oped.  land  that  has  been  allowed  to 
return  naturally  to  an  undeveloped 
state  or  has  been  allowed  to  return  to 
forest  through  natural  succession. 

Materially  damage  the  quantity  or 
quality  of  water  menaa,  with  respect  to 
alluvial  valley  floors,  changes  in  the 
quality  or  quantity  of  the  water 
supply  to  any  portion  of  an  alluvial 
valley  floor  where  such  changes  are 
caused  by  surface  coal  mining  and  rec¬ 
lamation  operations  and  result  in 
changes  that  significantly  and  ad¬ 
versely  affect  the  cmnposition.  diversi¬ 
ty,  or  productivity  of  vegetation  de- 
poMlent  on  subirrigation,  or  which 
result  in  changes  that  would  limit  the 
adequacy  of  the  water  for  flood  irriga¬ 
tion  of  the  irrigable  land  acreage  exist¬ 
ing  prior  to  itifaiing- 

Mine  plan  area  means  the  area  of 
land  and  water  within  the  boundaries 
of  all  permit  areas  during  the  entire 
life  of  the  surface  coal  mining  and  rec¬ 
lamation  operations.  At  a  minimum,  it 
includes  all  areas  which  are  or  will  be 
affected  during  the  entire  life  of  those 
operations.  Other  terms  defined  In 
this  Section  which  relate  closely  to 
mine  plan  area  are:  (1)  permit  area, 
which  will  always  be  within  or  the 
same  as  the  mine  plan  area;  (2)  affect¬ 
ed  area,  which  will  always  be  witl^  or 
the  same  as  the  permit  area;  and  (3) 
adjacent  area,  which  may  surround  or 
extend  beyond  the  affected  area, 
permit  area,  or  mine  plan  area. 

Moist  bulk  density  means  the  weight 
of  soil  (oven  dry)  per  unit  volume. 
Volume  is  measured  when  the  soil  is  at 
field  moisture  capacity  (1/3  bar  mois¬ 
ture  tension).  Weight  is  determined 
after  drying  the  soil  at  105*  C. 

Mulch  means  vegetation  residues  or 
other  suitable  materials  that  aid  in 
sou  stabilisation  and  soil  moistitfe  con¬ 
servation,  thus  providing  micro-climat¬ 
ic  conditions  suitable  for  germination 
and  growth. 
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Noxious  plants  means  species  that 
have  been  included  on  official  State 
lists  of  noxious  plants  for  the  State  in 
which  the  surface  coal  mining  and  rec¬ 
lamation  operation  occurs. 

Operator  means  any  person  engaged 
in  coal  mining  who  removes  or  intends 
to  remove  more  than  350  tons  of  coal 
from  the  earth  or  frmn  coal  refuse 
CriQefe  by  mining  within  13  consecutive 
calendar  months  in  any  one  location. 

OuUtope  means  the  face  of  the  qwil 
or  embankment  slewing  downward 
from  the  highest  elevation  to  the  toe. 

Overburden  means  material  of  any 
nature,  consolidated  or  unconsolidat¬ 
ed,  that  overlies  a  coal  deposit,  exclud¬ 
ing  topsolL 

Perennial  stream  means  a  stream  or 
part  of  a  stream  that  flows  continu¬ 
ously  during  all  of  the  calendar  srear 
as  a  result  of  ground-water  discharge 
or  surface  runoff.  The  term  does  not 
include  intermittent  stream  or  ephem¬ 
eral  stream. 

Performance  bond  means  a  surety 
bemd,  collateral  bmid  or  self-bond  or  a 
combination  thereof,  by  which  a  per¬ 
mittee  assures  faithful  performance  of 
all  the  requirements  of  the  Act,  this 
Chapter,  a  State,  Federal  or  Federal 
lands  program,  and  the  requirements 
of  the  permit  and  reclamation  plan. 

Permanent  diversion  means  a  diver¬ 
sion  remaining  after  surface  coal 
mining  and  reclamation  operations  are 
completed  which  has  been  approved 
for  retention  by  the  regulatory  au¬ 
thority  and  other  iq>pitH>riate  State 
and  Federal  agencies. 

Permit  means  a  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations  Issued  by  the  State  regula¬ 
tory  authority  pursuant  to  a  State 
program  or  by  the  Secretary  pursuant 
to  a  Federal  program.  For  purposes  of 
the  Federal  lands  program,  permit 
means  the  document  Issued  authoris¬ 
ing  surface  coal  mining  and  reclama¬ 
tion  operations  on  Federal  lands,  after 
iq>proval  of  a  mining  plan  by  the  Sec¬ 
retary,  and.  where  a  cooperative  agree¬ 
ment  pursuant  to  Section  533  of  the 
Act  has  been  executed,  the  State  regu¬ 
latory  authority. 

Permit  area  means  the  area  of  land 
and  water  within  the  boimdaries  of 
the  permit  which  are  designated  on 
the  permit  Hq>lication  maps,  as  ap¬ 
proved  by  the  regulatory  authority. 
This  area  shall  include,  at  a  minimum, 
all  areas  which  are  or  wiU  be  affected 
by  the  surface  coal  mining  and  recla¬ 
mation  operations  during  the  term  of 
the  permit. 

Permittee  means  a  person  holding  or 
required  by  the  Act  or  this  Chapter  to 
hold  a  pemit  to  conduct  surface  coal 
mining  and  reclamation  (H^eratlons 
issued  by  a  State  regulatory  authority 
pursuant  to  a  State  program,  by  the 
Director  pursuant  to  a  Federal  ino- 
gram.  by  the  Director  pursuant  to  a 
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Federal  lands  program,  or,  where  a  co¬ 
operative  agreement  pursuant  to  Sec¬ 
tion  533  of  the  Act  has  been  executed, 
by  the  Director  and  the  State  regula¬ 
tory  authority. 

Precipitation  event  means  a  quanti¬ 
ty  of  water  resulting  from  drlxzle.  rain, 
snow,  lAeet,  or  hall  in  a  limited  period 
of  time.  It  may  be  expressed  in  terms 
of  recurrence  intervaL  As  used  in 
these  regulations,  precipitation  event 
also  Includes  that  quantity  of  water 
emanating  from  snow  cover  as  snow¬ 
melt  in  a  limited  period  of  time. 

Prime  farmland  means  those  lands 
which  are  defined  by  the  Secretary  of 
Agriculture  in  7  cm  657  (Federal 
Register  VoL  4  No.  31)  and  which  have 
historically  been  used  for  cropland  as 
that  phrase  is  defined  above. 

Rangeland  means  land  on  which  the 
natural  potential  (climax)  plant  cover 
is  principally  native  grasses,  forbs,  and 
shrubs  valuable  for  forage.  This  land 
Includes  natural  grasslands  and  savan¬ 
na^  such  as  prairies,  and  Juniper  sa¬ 
vannahs.  such  as  brushlands.  Except 
for  brush  control,  management  is  pri¬ 
marily  achieved  by  regidating  the  in¬ 
tensity  of  grazing  and  seMon  of  use. 

Recharge  capacity  means  the  ability 
of  the  soils  and  underlsing  materials 
to  allow  precipitation  and  runoff  to  in¬ 
filtrate  and  reach  the  zone  of  satura¬ 
tion. 

Reclamation  means  those  actions 
taken  to  restore  mined  land  as  re¬ 
quired  by  this  Chapter  to  a  postmin¬ 
ing  land  use  iq^’roved  by  the  regula¬ 
tory  authority. 

Recurrence  interval  means  the  inter¬ 
val  of  time  in  which  a  precipitation 
event  is  expected  to  occur  once,  on  the 
average.  For  example,  the  10-year  34- 
hour  precipitation  event  would  be  that 
34-hour  precipitation  event  expected 
to  occur  on  the  average  once  in  10 
years. 

Reference  area  means  a  land  unit 
maintained  under  appropriate  man¬ 
agement  for  the  purpose  of  measuring 
vegetation  ground  cover,  productivity 
and  plant  q>ecies  diversity  that  are 
produced  naturally  or  by  crop  produc¬ 
tion  methods  approved  by  the  regula¬ 
tory  authority.  Reference  areas  must 
be  representative  of  geology,  sou. 
slope,  and  vegetation  in  the  permit 
area. 

Renewable  resource  lands  means 
aquifers  and  areas  for  the  recharge  of 
aquifers  and  other  underground 
waters,  areas  for  agricultural  or  sQvi- 
cultural  production  of  food  and  fiber, 
and  grazlnglands. 

Road  means  a  surface  right-of-way 
for  purposes  of  travel  by  land  vehicles 
used  in  coal  exploration  or  surface 
coal  mining  and  reclamation  cq^er- 
ations.  A  road  consists  of  the  entire 
area  within  the  right-of-way,  including 
the  roadbed,  shoulders,  parking  and 
side  area,  approaches,  structures. 


ditches,  surface,  and  such  contiguous 
appendages  as  are  necessary  for  the 
total  structure.  The  term  includes 
access  and  haul  roads  constructed, 
used,  reconstructed,  improved,  or 
for  use  in  coal  exploration 
or  surface  coal  mining  and  rechuna-' 
tion  operations,  including  use  by  coal- 
hauling  vehicles  leading  to  transfer, 
processing,  or  storage  areas.  The  term  . 
does  not  Include  pioneer  or  construc¬ 
tion  roadways  used  for  part  of  the 
road  constniction  procedure  and 
promptly  replaced  by  a  Class  I.  Class 
n,  or  Class  in  road  located  in  the 
identical  right-of-way  as  the  pioneer 
or  construction  roadway.  The  term 
also  excludes  any  roadway  within  the 
immediate  mining  pit  area. 

(a)  Class  /  Road  means  a  road  that  is 
utilized  for  tranqmrtatira  of  coaL 

(b)  Class  11  Road  means  any  road, 
other  than  a  Class  I  Road,  planned  to 
be  used  over  a  6-month  period  or 
longer. 

(c)  Class  III  Road  means  any  road, 
other  than  a  Class  I  Road,  planned  to 
be  used  over  a  period  of  less  than  6 
memths. 

Safety  factor  means  the  ratio  of  the 
available  shear  strength  to  the  devel- 
oped  shear  stress,  or  the  ratio  of  the 
sum  of  the  resisting  forces  to  the  sum 
of  the  loading  or  driving  forces,  as  de¬ 
termined  by  accepted  engineering 
practices. 

Sedimentation  pond  means  a  prima¬ 
ry  sediment  ocmtrol '  structure  de¬ 
signed.  constructed  and  maintained  in 
accordance  with  30  CFR  816.46  and  in¬ 
cluding  but  not  limited  to  a  barrier, 
dam.  or  excavated  depression  which 
slows  down  water  runoff  to  aUow  sedi¬ 
ment  to  settle  out.  A  sedimentation 
pend  shall  not  Include  aecondary  aedi- 
mentatlmi  control  structures,  such  as 
straw  dikes,  riprap,  che^  dams, 
mulches,  du^uts  and  other  measures 
that  reduce  overland  flow  velocity, 
reduce  runoff  volume  or  trap  sedi¬ 
ment,  to  the  extent  that  such  second¬ 
ary  sedimentatiem  structures  drain  to 
a  sedimentatiem  pond. 

Significant,  imminent  environmen¬ 
tal  harm  to  land,  air  or  water  re¬ 
sources  mesjos— 

(a)  An  environmental  harm  is  an  ad¬ 
verse  Impact  on  land,  air.  or  water  re¬ 
sources  which  resources  Include,  but 
are  not  limited  to.  plant  and  animal 
life. 

(b)  An  environmental  harm  is  immi¬ 
nent,  if  a  condition,  practice,  or  viola¬ 
tion  exists  which  — 

(1)  Is  causing  such  harm;  or, 

(3)  Blay  reastmably  be  expected  to 
cause  such  harm  at  any  time  before 
the  end  of  the  reascmable  abatement 
time  that  would  be  set  under  Section 
531(aX3)  of  the  Act 

(c)  An  envlnmmental  harm  is  signifi¬ 
cant  if  that  harm  is  appreciable  and 
not  immediately  rqDarable. 
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Slope  means  average  inclination  of  a 
surface,  measured  from  the  horizon¬ 
tal.  generally  expressed  as  the  ratio  of 
a  unit  of  vertical  distance  to  a  given 
number  of  units  of  horizontal  distance 
(ejr..  Iv:  5h).  It  may  also  be  expressed 
as  a  percent  or  in  degrees. 

Soil  horizont  means  contrasting 
layers  of  soil  parallel  or  nearly  parallel 
to  the  land  surface.  Soil  horizons  are 
differentiated  on  the  basis  of  field 
characteristics  and  laboratory  data. 
The  three  major  soil  horizons  are  — 

(a)  A  horizon.  The  uppermost  miner¬ 
al  layer,  often  called  the  surface  soiL 
It  is  the  part  of  the  soil  in  which  or¬ 
ganic  matter  is  most  abundant,  and 
leaching  of  soluble  or  suspended  parti¬ 
cles  is  typically  the  greatest. 

(b)  B  horizon.  The  lajrer  that  typi¬ 
cally  is  Immediately  beneath  the  A  ho¬ 
rizon  and  often  caUed  the  subsoU.  This 
middle  layer  commonly  contains  more 
day,  iron,  or  aluminum  than  the  A  or 
C  horizons. 

(c)  C  horizon.  The  deepest  layer  of 
soil  profile.  It  consists  of  loose  materi¬ 
al  or  weathered  rock  that  is  relatively 
unaffected  by  biologic  activity. 

Soil  survey  means  a  field  and  other 
investigation,  resulting  in  a  map  show¬ 
ing  the  geogn4>hic  distribution  of  dif¬ 
ferent  kinds  of  soils  and  an  accompa- 
nsrlng  report  that  describes,  classifies, 
and  inteH>rets  such  soils  for  use.  Soil 
surveys  must  meet  the  standards  of 
the  National  Cooperative  Soil  Survey 
as  incorporated  by  reference  in  30 
CFR  786.17(bKl). 

Special  bituminous  coal  mines 
means  those  mines  in  existence  on 
January  1.  1072.  or  mines  adjoining  or 
having  a  common  boundary  with  those 
mines  for  which  development  began 
after  August  3,  1077,  that  are  located 
in  the  State  of  Wyoming  and  that  are 
being  mined  or  will  be  mined  accord¬ 
ing  to  the  following  criteria* 

(a)  Surface  mlnipg  takes  place  on  a 
relatively  limited  site  for  an  extended 
period  of  time.  The  surface  opening  of 
the  excavation  is  at  least  the  fuU  size 
of  the  excavation  and  has  a  continu¬ 
ous  border. 

(b)  Excavation  of  the  mine  pit  fol¬ 
lows  a  coal  seam  that  inclines  15*  or 
more  from  the  horizontal,  and  as  the 
excavation  proceeds  downward  it  ex¬ 
pands  laterally  to  maintain  stability  of 
the  pitwall  or  as  necessary  to  accom¬ 
modate  the  orderly  expansimi  of  the 
total  mining  (^ration. 

(c)  The  amount  of  material  removed 
from  the  pit  is  large  in  comparison  to 
the  surface  area  disturbed. 

(d)  There  is  no  practicable  alterna¬ 
tive  to  the  deep  open-pit  method  of 
mining  the  coaL 

(e)  There  is  no  practicable  way  to  re¬ 
claim  the  land  as  required  in  Sub¬ 
chapter  K. 


Spoil  means  overburden  that  has 
been  removed  during  surface  coal 
mining  operations. 

Stabilize  means  to  control  move¬ 
ment  of  soU.  spoil  pUes.  or  areas  of  dis¬ 
turbed  earth  by  modifying  the  geome¬ 
try  of  the  mass,  or  by  otherwise  modi¬ 
fying  physical  or  chemical  properties, 
such  as  by  providing  a  protective  sur¬ 
face  coating. 

State  program  means  a  program  es¬ 
tablished  by  a  State  and  approved  by 
the  SecretaiT  pursuant  to  Section  503 
of  the  Act  to  regulate  surface  coal 
mining  and  reclamation  operations  on 
non-Indian  and  non-Federal  lands 
within  that  State,  according  to  the  re- 
qulrmnents  of  the  Act  and  this  Chap¬ 
ter.  If  a  cooperative  agreement  imder 
Part  745  has  been  entered  into,  a  State 
program  may  apply  to  Federal  lands, 
in  accordance  with  the  terms  of  the 
cooperative  agreement. 

Steep  slope  means  any  slope  of  more 
than  20*  or  such  lesser  slope  as  may  be 
designated  by  the  regulatory  authori¬ 
ty  after  consideration  of  soil,  climate, 
and  other  characteristics  of  a  region 
or  State. 

Svbirrigalion  means,  with  req;>ect  to 
alluvial  valley  floors,  the  supplying  of 
water  to  plants  from  underneath  or 
from  a  semi-saturated  or  saturated 
subsurface  zone  where  water  is  availa¬ 
ble  for  use  by  vegetation.  Subirrlga- 
tiem  may  be  identified  by: 

(a)  Diurnal  fluctuation  of  the  water 
table,  due  to  the  differences  in  night¬ 
time  and  daytime  eviq)otranq>iration 
rates; 

(b)  Increasing  soil  moisture  from  a 
portion  of  the  root  zone  down  to  the 
saturated  zone,  due  to  capillary  action; 

(c)  Mottling  of  the  soils  in  the  root 
zones; 

(d)  Existence  of  an  important  part 
of  the  root  zone  within  the  ciq>lllary 
fringe  or  water  table  of  an  alluvial 
aquifer;  or 

(e)  An  increase  in  streamfiow  or  a 
rise  in  ground  water  levels,  shortly 
after  the  first  killing  frost  on  the 
vaUey  floor. 

Substantially  disturb  means,  for  pur¬ 
poses  of  coal  exploration,  to  impact 
significantly  upon  land,  air  or  water 
resources  by  such  activities  as  blasting, 
mechanical  excavation,  drilling  or  al¬ 
tering  coal  or  water  exploratory  holes 
or  weUs.  construction  of  roads  and 
other  access  routes,  and  the  placement 
of  structures,  excavated  earth,  or 
other  debris  on  the  surface  of  land. 

Surface  mining  activities  means 
those  surface  coal  mining  and  reds;- 
mation  operations  incident  to  the  ex¬ 
traction  of  coal  from  the.earth  by  re¬ 
moving  the  materials  over  a  coal  seam, 
before  recovering  the  coal,  by  auger 
coal  mining,  or  by  recovmr  of  coal 
from  a  d^TOsit  that  is  not  in  its  origi¬ 
nal  geologic  location. 


Suspended  solids  or  nonfilterable 
residue,  expressed  as  milligrams  per 
liter,  means  organic  or  inorganic  mate¬ 
rials  carried  or  held  in  suspension  in 
water  which  are  retained  by  a  stand¬ 
ard  glass  fiber  filter  in  the  procedure 
outlined  by  the  Environmental  Protec¬ 
tion  Agency’s  regulations  for  waste 
water  and  analyses  (40  CFR  135). 

Temporary  diversion  means  a  diver¬ 
sion  of  a  stream  or  overland  flow 
which  is  used  during  coal  exploration 
or  surface  coal  mining  and  reclama¬ 
tion  operations  and  not  approved  by 
the  regulatory  authority  to  remain 
after  reclamation  as  part  of  the  ap¬ 
proved  postmining  land  use. 

Topsoil  means  the  A  soil  horizon 
layer  of  the  three  major  soil  horizons. 

TOxic-forming  materials  means 
earth  materials  or  wastes  which,  if 
acted  upon  by  air,  water,  weathering, 
or  microbiological  processes,  are  likely 
to  produce  chemical  or  physical  condi¬ 
tions  in  soils  or  water  that  are  detri¬ 
mental  to  biota  or  uses  of  water. 

Toxic  mine  drainage  means  water 
that  is  discharged  fran  active  or  aban¬ 
doned  mines  or  other  areas  affected  by 
coal  exploration  or  surface  coal 
mining  and  reclamation  m^erations, 
which  contains  a  substance  that 
through  chemical  action  or  physical 
effects  is  likely  to  Idll,  injure,  or 
Impair  biota  cmnmonly  present  in  the 
area  that  might  be  exposed  to  it. 

Unconsolidated  streamlaid  deposits 
holding  streams  means,  with  respect  to 
alluvial  valley  floors,  all  flood  plains 
and  terraces  located  in  the  lower  por¬ 
tions  of  topographic  vallejrs  which 
contain  perennial  or  other  streams 
with  channels  that  are  greater  than  3 
feet  in  bankfull  width  and  greater 
than  0 A  feet  in  bankfull  depth. 

Underground  development  waste 
means  waste  ro^  mixtures  of  coal, 
shale,  clasrstone,  sfltstone,  sandstone, 
limestone,  or  related  materials  that 
are  excavated,  moved,  and  diqxMed  of 
during  development  and  preparation 
of  areas  Incident  to  undergroimd 
mining  activities. 

Ursdergroursd  mining  activities 
means  a  combination  of  — 

(a)  Surface  operations  incident  to 
underground  extraction  of  coal  or  in 
situ  processing,  such  as  construction, 
use.  maintenance,  and  reclamation  of 
roads,  above-ground  repair  areas,  stor¬ 
age  areas,  processing  areas,  shipping 
areas,  areas  upon  which  are  sited  sup¬ 
port  facilities  including  hoist  and  ven¬ 
tilating  ducts,  areas  utilized  for  the 
dim>osal  and  storage  of  waste,  and 
areas  on  which  materials  incident  to 
underground  mining  operations  are 
placed;  and 

(b)  Underground  operations  such  as 
undergroimd  construction,  operation, 
and  reclamation  of  shafts,  adits,  un¬ 
derground  support  facilities,  in  situ 
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processing,  and  undergroxind  mining, 
hauling,  storage,  and  blasting. 

Undeveloped  rangeland  means,  for 
purposes  of  alluvial  valley  floors,  lands 
where  the  use  is  not  specifically  con¬ 
trolled  and  managed. 

Upland  areas  means,  with  respect  to 
alluvial  vaUey  floors,  those  geomor- 
phic  features  located  outside  the 
floodplain  and  terrace  complex,  such 
as  isolated  higher  terraces,  alluvial 
fans,  pediment  surfaces,  landslide  de¬ 
posits,  and  surfaces  covered  with  re¬ 
siduum.  mud  flows  or  debris  flows,  as 
well  as  highland  areas  xmderlain  by 
bedrock  and  covered  by  residual 
weathered  material  or  debris  deposited 
by  sheetwash.  rillwash,  or  windblown 
material. 

VaUey  flU  means  a  fill  structure  con¬ 
sisting  of  any  material  other  than  coal 
waste  and  organic  material  that  is 
placed  in  a  valley  where  side  slopes  of 
the  existing  valley  measured  at  the 
steepest  point  are  greater  than  20*  or 
the  average  slope  of  the  profile  of  the 
valley  fnnn  the  toe  of  the  fill  to  the 
tflf)  of  the  fill  is  greater  than  10*. 

Water  tattle  means  the  upper  surface 
of  a  Bone  of  saturation,  where  the 
body  of  ground  water  is  not  confined 
by  an  overlying  impermeable  aone. 

(701.11  AppUeability. 

(a)  Any  person  who  conducts  surface 

coal  mining  and  reclamation  oper¬ 
ations  on  non-Indian  or  non-Federal 
lands  on  or  after  8  months  from  the 
date  of  approval  of  a  State  program  or 
Implementation  of  a  Federal  program 
shall  have  a  permit  issued  pursuant  to 
the  applicable  State  or  Federal  pro¬ 
gram.  However,  under  conditions  q;>ec- 
ifled  in  30  771.1S(b),  a  person 

may  continue  operations  under  a  pre¬ 
viously  issued  permit  after  8  months 
fnmi  the  date  of  approval  of  a  State 
program  or  Implementation  of  a  Fed¬ 
eral  program. 

(b)  Any  person  who  conducts  surface 
ooal  mining  and  reclamation  oper¬ 
ations  on  Federal  lands  must  comply 
with  the  performance  standards  of 
Subchapter  K  of  this  Chapter  8 
months  from  the  effective  date  of  tht« 
Chapter,  and  must  obtain  a  new 
permit  pursuant  to  SO  CFR  741  on  or 
before  8  months  from  the  date  of  ap¬ 
proval  of  a  State  program  or  imple¬ 
mentation  of  a  Federal  program.  How- 
ever,  under  conditions  q>ecified  in  SO 
CFR  741.11(d).  a  person  may  continue 
such  (v>erations  after  8  months  after 
the  date  of  approval  of  a  State  pro¬ 
gram  or  Implementation  of  a  Federal 
program. 

(c)  After  the  effective  date  of  Sub¬ 
chapter  D  of  this  Chi4>ter,  any  person 
intending  to  start  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands  or  to  increase  the  acreage  to  be 
mined  beyond  that  in  a  mining  plan 
aiq>roved  pursuant  to  SO  CFR  311 
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before  the  effective  date  of  Sub- 
chM>ter  D,  shall  obtain  a  permit  pur¬ 
suant  to  30  CFR  Subchi4>ter  D. 

(d)  The  requirements  of  Subchi^Dter 
K  of  this  Chiq>ter  shall  be  effective 
and  shall  iq>ply  to  each  surface  coal 
nUning  and  reclamation  operation 
which  is  required  to  obtain  a  permit 
under  the  Act,  on  the  earliest  date 
upon  which  the  Act  and  this  Cluqiter 
require  a  permit  to  be  obtained, 
except:  (1)  as  provided  in  Paragraph 

(e)  of  this  Section;  and  (2)  that  any 
surface  coal  mining  and  reclamation 
operation  on  Federal  lands  shall 
comply  with  Subcluqjter  K  of  this 
Chiq>ter  as  required  in  SO  CFR  741.11. 

(eXl)  Each  structure  used  in  connec¬ 
tion  with  or  to  facilitate  a  coal  explo-. 
ration  or  surface  coal  mining  and  rec¬ 
lamation  operation  shall  comply  with 
the  performance  standards  and  the 
design  requirements  of  Subchiqiter  K 
of  this  Chapter,  except  that— 

(i)  An  existing  structure  which 
meets  the  performance  standards  of 
Subchiq}ter  K  of  this  Chapter  but 
does  not  meet  the  design  requirements 
of  Subchapter  K  of  this  Ctuqiter  may 
be  exempted  from  meeting  those 
design  requirements  by  the  regulatory 
authority.  The  regulatory  authority 
may  grant  this  exemption  on  non- 
Indian  and  non-Federal  lands  only  as 
part  of  the  permit  v>plication  process 
after  obtaining  the  information  re¬ 
quired  by  so  CFR  780.12  or  784.12  and 
after  making  the  findings  required  in 
30  CFR  786.21  or,  on  Federal  lands  as 
required  by  30  CFR  741.11. 

(ii)  If  the  performance  standard  of 
Subcluqjter  B  of  this  Chapter  is  at 
least  as  stringent  as  the  comparable 
performance  standard  of  Subchipter 
K  of  this  Chapter,  an  existing  struc¬ 
ture  which  meets  the  performance 
standards  of  Subchipter  B  of  this 
Clupter  may  be  exempted  by  the  reg¬ 
ulatory  authority  from  meeting  the 
design  requirements  of  Subchipter  K 
of  this  Chipter.  The  regulatory  au¬ 
thority  may  grant  this  exemption  on 
non-Indian  and  non-Federal  lands 
only  as  part  of  the  permit  ippllcatlon 
process  after  obtaining  the  informa¬ 
tion  required  by  30  CFR  780.12  or 
784.12  and  after  making  the  findings 
required  in  SO  cm  786.21  or,  on  Fed- 
eral  lands  as  required  by  30  CFR 
741.11. 

(iii)  An  existing  structure  which 
meets  a  performance  standard  of  Sub¬ 
chipter  B  of  this  Chapter  which  is  leas 
stringent  than  the  comparable  per¬ 
formance  standards  of  Subchapter  K 
of  this  Chapter  or  which  does  not 
meet  a  performance  standard  of  Sub¬ 
chapter  K  of  this  Chapter  for  which 
there  was  no  equivalent  performance 
standard  in  Subchipter  B  of  this 
Chapter  shall  be  modified  or  recon¬ 
structed  to  meet  the  design  standard 
of  Subchapter  K  of  this  Chipter  pur¬ 


suant  to  a  compliance  plan  ipproved 
by  the  regulatory  authority  on  non- 
Indian  and  non-Federal  lands  only  as 
part  of  the  permit  ipplication  as  re¬ 
quited  in  SO  CFR  780.12  or  784.12  and 
according  to  the  findings  required  by 
30  CFR  786.21  or,  on  Federal  lands  as 
required  by  SO  CFR  741.11; 

(iv)  An  existing  structure  which  does 
not  meet  the  performance  standards 
of  Subcdupter  B  of  this  Chapter  and 
which  the  applicant  proposes  to  use  in 
connection  with  or  to  facilitate  the 
coal  exploration  or  surface  coal 
tnining  and  reclamation  operation 
shall  be  modified  or  reconstructed  to 
meet  the  design  standards  of  Sub¬ 
chipter  K  prior  to  issuance  of  the 
permit. 

(2)  The  exemptions  provided  in 
Paragnph  (eXlKi)  and  (eXlXii)  shall 
not  ipply  to: 

(1)  The  requirements  for  existing 
and  new  waste  piles  .used  either  tem¬ 
porarily  or  permanently  as  dams  or 
embankments;  and 

(il)  The  requirements  to  restore  the 
ipproximate  original  contour  of  the 
land. 

(fXl)  Any  person  conducting  ooal  ex¬ 
ploration  on  non-Federal  and  non- 
Indian  lands  on  or  after  the  date  on 
which  a  State  program  is  approved  or 
a  Federal  program  implemented,  shall 
either  flle  a  notice  of  intention  to  ex¬ 
plore  or  obtain  ipproval  of  the  regula- 
tory  authority,  as  required  by  30  CFR 
776. 

(2)  Coal  exploration  performance 
standards  in  30  CFR  816  shall  apply  to 
coal  exploration  on  non-Federal  and 
non-Indian  lands  which  substantially 
disturbs  the  natural  land  surface  2 
months  after  approval  of  a  State  pro¬ 
gram  or  implementation  of  a  Federal 
program. 


PART  70P  —  EXEMPTION  FOR  COAL 
EXTRACTION  MCRIBIT  TO  OOV- 
HINMBIT-FINANCH)  HIGHWAY 

OR  OTHBI  CONSTRUCTION 

See. 

707.1  Scope. 

707.4  Rew>onslb!lity. 

707A  Definitions. 

707.11  ApplicablUty. 

707.12  Information  to  be  oo 

the  site. 

AomcHUTT :  Sec.  102,  201,  501,  and  528  of 
Pub.  L.  05-87,  81  Stat.  448,  440,  487,  and  514 
(20  UA.C.  1202. 12U,  1251, 1278). 

(707.1  Scope.- 

(a)  This  Part  establishes  the  proce¬ 
dures  for  determining  those  surface 
ooal  mining  and  reclamation  oper- 
atimis  which  are  exempt  from  the  Act 
and  this  Chapter  becmiae  the  extrac- 
ticm  of  ooal  is  an  incidental  part  of 
Federal.  State,  or  local  government-fi¬ 
nanced  highway  or  other  constructtoi. 
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(b)  This  Pmrt  exempts  the  extnction 
of  oosl  which  Is  inddentsl  to  govem- 
ment-flnsooed  construction  from  the 
requirements  of  the  Act  and  this 
Chiq>ter,  if  that  extraction  meets  spec¬ 
ified  criteria  which  ensure  that  the  , 
omstruction  is  govemment-flnanced 
and  that  the  extraction  of  coal  is  inci¬ 
dental  to  it. 

I707A  BespomlbUUj. 

(a)  The  regulatory  authority  is  re- 
q>onsible  for  enforcing  the  require¬ 
ments  of  this  Part. 

(b)  Any  person  conducting  coal  ex¬ 
traction  as  an  incidental  part  of  gov¬ 
ernment-financed  construction  is  re- 
spmisible  for  possessing,  on  the  site  of 
the  extraction  c^ieration.  the  docu¬ 
mentation  required  by  30  CFR  707.12. 

( 707A  Dcflnitloiis. 

As  used  in  this  Part,  the  following' 
terms  have  the  specified  meaning: 

Extraction  of  coal  ax  an  incidental 
part  means  the  extraction  of  coal 
which  is  necessary  to  enable  the  con¬ 
struction  to  be  accomplished.'  FOr  pur¬ 
poses  of  this  Part,  only  that  coal  ex¬ 
tracted  from  within  the  right-of-way, 
in  the  case  of  a  road,  railroad,  utility 
line  or  other  such  construction,  or 
within  the  boundaries  of  the  area  di¬ 
rectly  Affected  by  other  types  of  gov¬ 
emment-flnanced  constraction.  may 
be  considered  incidental  to  that  con¬ 
struction.  Extraction  of  coal  outside 
the  right-of-way  or  boundary  of  the 
area  directly  affected  by  the  construc¬ 
tion  shaU  be  subject  to  the  require¬ 
ments  of  the  Act  and  this  Chiq>ter. 

Qovemment  ,  financing  agency 
means  a  Fedend.  State,  county,  munic¬ 
ipal.  or  local  unit  of  government,  or  a 
department,  bureau,  agency  or  office 
of  the  unit  which,  directly  or  through 
another  unit  of  government,  flnances 
construction. 

Qovemment-financed  conatruction 
means  construction  funded  50  percent 
or  more  by  funds  iq>propxiated  from  a 
government  financing  agency’s  budget 
or  obtained  from  general  revenue 
bonds,  but  shall  not  mean  government 
financing  agency  guarantees,  insur¬ 
ance.  loans,  funds  obtained  through 
industrial  revenue  bonds  or  their 
equivalent,  or  in-kind  payments. 

f  707.11  AppUeabiUty. 

(a)  Coal  extraction  which  is  an  Inoi- 
dental  part  of  govemment-flnanced 
construction  is  exempt  from  the  Act 
and  this  Chapter. 

(b)  Any  person  who  conducts  or  in¬ 
tends  to  conduct  coal  extraction  which 
does  not  satisfy  Paragnq>b  (a)  of  this 
Section  shall  not  proceed  until  a 
permit  has  been  obtained  frmn  the 
regulatory  authority  under  a  State, 
Federal  or  Federal  lands  program. 


1707.12  lafonaattoB  to  be  BMtadafaMd  OB 
rite. 

Any  person  extracting  coal  incident 
to  government-financed  hii^way  or 
other  ccmstruction  who  extracts  more 
than  250  tons  of  coal  or  affects  more 
than  two  acres  shall  maintain,  on  the 
site  of  the  extraction  (HDeratitm  and 
available  for  inq)eetlon,  documents 
which  show— 

(a)  A  description  of  the  consthiction 
project; 

(b)  The  exact  location  of  the  om- 
strucUon.  rl^t-of-way  or  the  bound¬ 
aries  of  the  area  which  will  be  directly 
affected  by  the  constructkm;  and 

(c)  The  government  agency  which  is 
providing  the  financing  and  the  kind 
and  amount  of  public  financing,  in¬ 
cluding  the  percentage  of  the  entire 
construction  costs  represented  by  the 
government  financing. 


SUaCHArTHI  i— MniAL  KOOIAM  kMUUU 
TKMIS  (PAkn  710-72S)  PUiUSMD  fklVI- 
OUSLY  M  UDMAL  tKMSni 

SUaCNAPTB  C— PHMAMNT  HOUlAfOtY 
PtOOIAMS  SOI  NON-HMiAL  AND  NON- 
MDIANLANDi 

PART  730— GBIBtAL  REOUKIMBITS 

See. 

720.1  Scope. 

720.2  Objeettvea 
720.4  Rewxmstbilltiea 
720A  DeftnlUcxia 

720.11  Inconsistent,  and  more  stringent 
State  laws  and  resulatloos. 

720.12  Requirement  for  regulatory  pro¬ 
grams  in  Statea 

Autbobitt  :  Seetkms  102,  201(e).  501(b), 
502,  504.  505,  and  521  of  Pub.  L.  95-87.  91 
Stat.  448,  449(0,  488(b).  470,  471.  472,  and 
504  (20  UA.C.  1202,  1211(0,  1251(b).  1252, 
1254, 1255, 1271). 

S  720.1  Scopa 

This  Subchapter  sets  forth  stand¬ 
ards  and  procedures  for  the  submls- 
don.  review,  and  iqiproval  or  disap¬ 
proval  of  State  programs,  for  coal  ex¬ 
ploration  and  surface  coal  mining  and 
reclamation  operations  (m  n(»-Indlan 
and  mm-Federal  landa  In  addition  it 
sets  forth  criteria  and  procedures  for 
amending  iqn>roved  programs,  substi¬ 
tuting  Federal  enforcement  for  State 
enforcement  of  State  programs,  and 
withdrawing  v>proval  of  those  pro¬ 
grams  not  adequately  implemented  or 
malntainecL  Requirements  are  also  in¬ 
cluded  for  State  program  grants  and 
for  the  adoption  of  a  Federal  program 
in  a  State  which  does  not  have  a  State 
program  or  which  has  failed  to  imple¬ 
ment.  enforce  or  maintain  an  ap¬ 
proved  State  program  consistent  with 
this  Subchiq>ter. 

1 720A  Objeettvca 

’This  Subchapter  establishes  criteria 
and  procedures  for  — 
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(a)  A  State  to  follow  in  preparing 
and  submitting  a  program  or  a  pro¬ 
gram  Mw«wv<nwjnt; 

(b)  The  review  and  approval  or  dis¬ 
approval  of  programs  and  amend¬ 
ments; 

(c)  Substituting  Federal  enforce¬ 
ment  of  State  programs  and  withdraw¬ 
ing  approval  of  State  programs; 

(d)  Ertablishing  a  grants  program  to 
assist  States  in  devtioping,  administer¬ 
ing  and  enforcing  State  programs;  and 

(e)  The  promulgation,  review,  imple- 
mentatkoi,  administration  and  with¬ 
drawal  of  Federal  programa 

1 7184  RcapoMibUiliea 

(a)  A  State  that  wishes  to  regulate 
coal  exploratton  and  surface  coal 
mining  and  rec1amati(m  operations  on 
non-Federal  and  non-Indian  lands 
within  its  boundaries  shall  submit  to 
the  Regional  Director  a  proposed 
State  program  under  30  CFR  731. 

(b)  A  State  that  wishes  to  receive  a 
program  development  grant  or  an  ad- 
ministratton  and  enforcement  grant 
shall  submit  its  ^yplication  to  the  Re¬ 
gional  Director  under  30  CFR  735. 

(c)  The  Regional  Director  shall  re¬ 
ceive  and  review  proposed  programs 
and  recommend  approval  or  disapprov¬ 
al  of  the  proposed  programs  to  the  IM- 
rector  and  shall  receive,  review  and  ap¬ 
prove  grant  appUcationa 

(d)  The  Director  shall  review  each 
pitqioaed  State  program  and  shall  rec¬ 
ommend  approval  or  disapproval  to 
the  Secretary. 

(e)  The  Secretary  shall  approve  or 
diaiq;>prove  a  proposed  State  program. 

(D  The  Director  shall  review  and  ap¬ 
prove  or  disiq)prove  amendments  to  a 
State  program. 

(g)  The  Director  shall  either  substi¬ 
tute  Federal  enforcement  for  a  State 
program  or  reccxnmend  withdrawal  of 
iMTproval  of  a  State  program  to  the 
Secretary  if  the  State  program  is  not 
pitmerly  administered,  maintained  or 
enforced 

(h)  The  Secretary  shall  withdraw  ap¬ 
pro^  of  a  State  program  as  recom¬ 
mended  by  the  Director  if  substituted 
Federal  enforcement  will  not  be  an  ef¬ 
fective  remedy. 

(i)  Each  State  having  an  iq>proved 
State  program  shall  implement,  ad¬ 
minister  and  enforce  it  in  accordance 
with  the  Act,  the  provisions  of  the 
State  program  as  v>proved  by  the  Sec¬ 
retary,  and  this  Chapter. 

(J)  The  Director  shall  prmnulgate 
and  Implement  a  Federal  program 
under  Part  735  of  this  Cluq>ter  for  a 
State  that  does  not  have  an  ain>roved 
State  program  or  for  a  State  whose  ap¬ 
proved  program  has  been  withdrawn 
by  the  Secretary  because  it  has  not 
been  properly  administered,  main¬ 
tained  (w  enforcecL 
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f7M^  DcflidtIoiM. 

As  used  in  this  Subchi4>ter  unless 
otherwise  indicated  Consistent  with 
and  in  accordance  with  mean: 

(a)  ^th  regard  to  the  Act,  the  State 
laws  and  regulations  are  no  less  strin¬ 
gent  than,  meet  the  minimum  require¬ 
ments  of  and  include  all  iq>pllcable 
provisions  of  the  Act. 

(b)  With  regard  to  the  Secretary’s 
regulaticms,  the  State  laws  and  regida- 
tions  are  no  less  stringent  than  and 
meet  the  am>licable  provisions  of  the 
regulations  of  this  Chiq>ter. 

I7M.11  laeoBsisteBt  and  SMfc  striagent 
State  laws  and  rcgalatioBS. 

(a)  No  State  law  or  regulation  shall 
be  supmeded  by  any  provision  of  the 
Act  or  the  regulations  of  this  Chiq>ter, 
except  to  the  extent  that  the  State 
law  or  regulation  is  less  stringent 
than,  OT  ptedudes  implementation  of, 
requirements  of  the  Act  or  this  Chap¬ 
ter.  Hie  Director  shall  publish  in  the 
Feubbal  Raaisxxa  any  State  law  or 
regulaticm  determined  by  the  Director, 
with  the  concurrence  of  the  Solicitor, 
to  be  inconsistent  with  the  Act  or  this 
Chapter. 

(b)  Any  State  law  or  regulation 
which  provides  for  more  stringent 
land  use  and  environmental  controls 
and  regulations  of  coal  exploration 
and  surface  coal  mining  and  reclama¬ 
tion  operations  than  do  the  provisions 
of  the  Act  and  this  Chiqiter.  or  which 
provides  for  the  control  and  regulation 
of  coal  exploration  and  surface  coal 
mining  and  reclamation  operations  for 
which  no  provision  is  contained  in  the 
Act  or  this  Chapter,  shall  not  be  con¬ 
strued  to  be  inconsistent  with  the  Act 
or  this  Chapter. 

S7M.12  Rcqaireawnt  for  regnlatoiy  pro- 
grsaH  ta  States. 

(a)  Not  later  than  June  S,  1980,  for 
each  State  in  which  coal  exploration 
and  surface  coal  mining  and  reclama¬ 
tion  iterations  are  or  may  be  conduct¬ 
ed  on  non-Federal  and  non-Indian 
land,  either  a  State  program  or  a  Fed¬ 
eral  program  adopted  under  this  Sub¬ 
chapter  shall  be  in  effect.  However, 
the  inability  of  a  State  to  take  any 
action  the  purpose  of  which  is  to  pre¬ 
pare,  submit  or  enforce  a  State  pro¬ 
gram.  or  any  part  thereof,  because  the 
action  is  enjoined  by  the  issuance  of 
an  injunction  by  any  court  of  compe¬ 
tent  Jurisdiction  shall  not  result  in  the 
imposition  of  a  Federal  program  for 
regulation  qf  surface  coal  mining  and 
reclamation  operations.  Regulation  of 
surface  coal  mining  and  reclamation 
operations  covered  or  to  be  covered  by 
the  State  program  subject  to  an  in¬ 
junction  shall  be  conducted  by  the 
State  pursuant  to  Section  502  of  the 
Act  until  such  time  as  the  injunction 
terminates  or  for  one  year  fnmi  issu¬ 
ance  of  the  injunction,  whichever  is 


shorter,  at  .which  time  the  require¬ 
ments  of  Sections  503  and  504  shall 
again  be  fully  iqiplicable.  States  in 
which  no  coal  exploration  or  surface 
coal  mining  and  reclamation  oper¬ 
ations  are  in  existence  or  planned  on 
June  8,  1980,  on  non-Federal  and  non- 
Indian  lands  but  in  which  such  explo¬ 
ration  or  operations  may  occur  at 
some  later  date,  shall  have  a  State  or 
Federal  program  in  effect  before  com¬ 
mencement  of  any  such  exploration  or 
operations. 

(b)  The  State  shall  notify  the  Direc¬ 
tor  of  the  issuance  of  any  injunction 
which  prevents  or  prohibits  the  State 
from  preparing,  submitting  or  enforc¬ 
ing  a  State  program  or  portion  there¬ 
of. 


PART  731— SUSMISSION  OP  STATE 
PROGRAMS 

Sec. 

751.1  80^. 

731.11  EUslblllty. 

731.12  SutimlMlon  of  State  programs. 

731.13  Standards  and  prooedures  for  ap¬ 
proval  of  alternatives  to  provisions  of 
the  regulations  of  this  Chapter. 

731.14  Content  requirements  for  program 
submissions. 

Autbobitt  :  Sections  102.  201(c),  501(b) 
and  503(a).  Pub.  L.  05-57,  91  Stat.  448, 
449(0,  458(b),  470  (30  UA.C.  1202.  1211(0, 
1251(b),  1253). 

1731.1  Scope. 

This  Part  establishes  standards  and 
procedures  for  the  preparation  and 
submission  of  State  programs. 

1731.11  EUgiblUty. 

Any  State  in  which  coal  exploration 
and  surface  coal  mining  and  reOamar 
tion  operations  are  being  conducted  or 
may  be  conducted  may  submit  a  pro¬ 
posed  State  program  to  the  Regional 
Director  in  whose  region  the  State  is 
locate(L 

1 731.12  Submission  of  State  programs. 

(a)  Not  later  than  August  8,  1979, 
each  State  that  wishes  to  regulate  coal 
exploration  and  surface  coal  mining 
and  reclamation  operations  on  non- 
Federal  and  non-Indian  lands  within 
its  boimdaries  shall  submit  3  copies  of 
a  proposed  program  to  the  R^onal 
Director  for  the  region  in  whiidi  that' 
State  is  located. 

(b)  States  may  submit  a  proposed 
program  at  any  time  later  than  June 
3, 1980,  if- 

(1)  Implementation  of  a  Federal  pro¬ 
gram  under  30  CFR  736  has  been  com¬ 
pleted;  or 

(2)  There  have  been  no  surface  coal 
mining  and  reclamation  operations 
since  August  3,  1977,  but  coal  explora¬ 
tion  or  surface  coal  mining  operations 
are  anticipated;  or 


(8)  A  State  program  has  been  oi- 
Joined  by  a  court  of  competent  Juris¬ 
diction.  in  which  case  the  require¬ 
ments  of  80  CFR  780.12  shall  iqiply. 

(c)  The  State  shall  retain  sufficient 
copies  of  the  program  for  public  in¬ 
spection  under  30  CFR  732.11(a)  and 
30  CFR  782.12(a). 

f  731.13  Standards  and  procedures  for  ap¬ 
proval  of  altemativcs  to  provisions  of 
the  regulations  of  this  Chapter. 

As  part  of  its  program  submission  or 
as  an  amendment  to  an  iqiproved 
State  program,  a  State  may  request 
iq>proval  for  alternatives  to  the  provi¬ 
sions  of  the  regulations  of  this  Chiq>- 
ter.  FOr  each  alternative  provision  the 
State  shall— 

(a)  Identify  the  provision  in  the  reg¬ 
ulations  of  this  Chiqiter  for  which  the 
alternative  is  requested; 

(b)  Describe  the  alternative  pro¬ 
posed  and  provide  statutory  or  regula¬ 
tory  language  to  be  used  to  implement 
the  alternative;  and. 

(c)  Explain  how  and  sulnnit  data, 
analysis  and  information,  including 
identification  of  sources,  demonstrat¬ 
ing — 

(1)  that  the  proposed  alternative  will 
be  in  accordance  with  the  applicable 
provisions  of  the  Act  and  consistent 
with  the  regulations  of  this  Chiq>ter 
and 

(2)  that  the  proposed  alternative  is 
necessary  because  of  local  require¬ 
ments  or  local  environmental  or  agri¬ 
cultural  conditions. 

1 731.14  Couteat  lequirenwata  for  pco- 

graa  subuiiMions. 

The  program  shall  demonstrate  that 
the  State  has  the  capability  of  carry* 
ing  out  the  provisions  of  the  Act  and 
this  Chiqiter  and  achieving  their  pur¬ 
poses  by  providing  a  complete  descrip¬ 
tion  of  the  system  for  implementing, 
administering  and  enforcing  a  State 
program  including,  at  a  minimum  — 

(a)  A  copy  of  the  State  laws  in  effect 
at  the  time  of  submission  of  the  pro¬ 
gram  which  regulate  coal  explorati(m 
and  surface  coal  mining  and  reclama¬ 
tion  operations,  a  copy  of  any  State 
regulations  promulgated  to  implement 
and  enforce  those  State  laws  and  any 
amendments  to  State  laws  and  regula¬ 
tions  which  are  in  the  process  of  en¬ 
actment  and  have  been  determined  by 
the  State  to  be  essential  to  allow  for 
program  iqiproval; 

(b)  Copies  of  other  State  laws  and 
regulations  directly  affecting  the  regu¬ 
lation  of  coal  explorati(m  and  surface 
coal  mining  and  reclamation  (^ler- 
ations,  and  amendments  to  such  other 
laws  or  regulations  which  affect  the 
regulaticm  of  coal  exploration  and  sur¬ 
face  coal  mining  and  reclamatlcm  oper¬ 
ations  which  are  being  considered  or 
are  pending; 
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(c)  A  legal  opinion  from  the  Attor¬ 
ney  General  of  the  State  or  the  chief 
le^  officer  of  the  State  regulatory 
authority  stating  that  the  State  has 
the  legal  authority  or  will  have  legal 
authority  through  enactment  of  new 
laws  and  regulations  or  amendments 
to  laws  and  regulations  which  are  in 
the  process  of  enactment  to  imple¬ 
ment,  administer  and  enforce  the  pro¬ 
gram  and  to  regulate  coal  exploration 
and  surface  coal  mining  and  reclama¬ 
tion  operations  in  accordance  with  the 
Act  and  consistent  with  this  Chapter. 
The  opinion  shall  include  a  sectlon-by- 
section  comparison  of  the  State's  laws 
and  regulations  and  amendments 
which  are  in  the  process  of  enactment 
with  the  Act  and  this  Chapter,  ex¬ 
plaining  any  differences  and  their 
legal  effect; 

(d)  A  copy  of  the  legal  document 
which  designates  one  State  agency  as 
the  regulatory  authority  and  autho¬ 
rizes  that  agency  to  implement,  ad¬ 
minister  and  enforce  a  State  program 
and  to  submit  grant  applications  and 
receive  and  administer  grants  under 
this  Subchapter; 

(e)  A  description,  including  aiK>roprl- 
ate  charts,  of  the  existing  and  pro¬ 
posed  structural  organization  of  the 
agency  designated  as  the  regulatory 
authority  and  of  other  agencies  or  mgh 
pllcable  divisions  or  departments  of 
those  agencies  which  will  have  duties 
in  the  State  program,  indicating  the 
coordination  system  between  these 
agencies  and  lines  of  authority  and 
the  staffing  functions  within  each 
agency  and  between  agencies; 

(f)  A  copy  of  supporting  agreements 
between  agencies  which  will  have 
duties  in  the  State  program; 

(g)  Narrative  descriptioxis,  flow 
charts  or  other  appropriate  documents 
indexed  according  to  Sections  and 
Subeections  of  the  Act  and  Sections 
and  Subeections  of  this  Chapter,  of 
the  proposed  systems  for— 

(1)  Receiving  notices  of  intention  to 
explore  and  i4>plicatlons  for  new,  re¬ 
vised  or  renewed  mDprovals  for  coal  ex¬ 
ploration  and  permits  for  surface  coal 
mining  and  reclamation  operations,  re¬ 
viewing  those  applications,  approving 
or  disapproving  requests  for  explora¬ 
tion  approvals,  permits,  permit  revi¬ 
sions  and  reneinds; 

(2)  Assessing  fees  for  permit  applica¬ 
tions; 

(S)  Implementing,  administering  and 
enforcing  a  system  of  performance 
boiuls  and  liability  insurance  or  other 
equivalent  guarantees; 

(4)  Inq;>ecting  and  monitoring  coal 
exploration  and  surface  coal  mining 
and  reclamation  c^rations  iraduding 
provisions  for  public  participation  in 
the  process; 

(5)  Enforcing  the  administrative, 
dvll  and  criminal  sanctions  of  State 
laws  and  regulations  for  vtolatkm  of 
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any  requirement  of  those  laws  relating 
to  the  regulation  of  coal  exploration 
and  surface  coal  mining  and  reclama¬ 
tion  operations; 

(6)  Administering  and  enforcing  the 
permanent  program  performance 
standards; 

(7)  Assessing  and  collecting  dvll  pen¬ 
alties; 

(8)  Issuing  public  notices  and  hold¬ 
ing  public  hearings; 

(9)  Coordinating  issuance  of  permits 
required  under  the  Act  and  this  Chap¬ 
ter  .with  other  State.  Federal  and  local 
ageodes; 

(10)  Consulting  with  State  and  Fed¬ 
eral  agencies  having  req>onaibllity  for 
the  protection  or  management  of  fish 
and  wildlife  and  related  environmental 
values,  and  historic,  cultural  and  ar¬ 
cheological  resources; 

(11)  Designating  lands  unsuitable  for 
surface  coal  mining  operations,  indud- 
ing  provisions  for  terminating  those 
designations  and  for  public  participa¬ 
tion  in  the  designation  process; 

(12)  Monit<»1ng,  reviewing  and  en¬ 
forcing  restrictions  against  direct  and 
indirect  financial  interests  of  State 
employees  in  surface  coal  mining  and 
reclamation  (q;>erations; 

(13)  Training,  examining  and  certify¬ 
ing  blasters,  except  that  no  State  pro¬ 
gram  is  required  to  implement  this 
provision  imtfl  six  months  after  the 
Federal  regulations  for  the  provision 
have  been  prwnulgated; 

(14)  Providing  for  public  partldpsr 
tlon  in  the  development,  revision  and 
enforcement  of  State  regulations,  the 
State  program,  aiMl  permits  under  the 
State  program; 

(15)  Providing  administrative  and  ju¬ 
dicial  review  of  actions  provided  for  in 
the  State  program  including  inspec¬ 
tion  and  enforcement  actions;  and 

(16)  Providing  a  small  <H>erator  as¬ 
sistance  program  consistent  .with  Part 
795  of  this  Chapter. 

(h)  Statistical  information  describ¬ 
ing  coal  exploration  and  surface  coal 
mining  and  reclamation  <H?erations  in 
the  State,  adequate  to  demonstrate 
that  the  provisions  of  the  State  pro¬ 
gram  and  the  resources  available  to  it 
are  sufficient  when  compared  to  the 
current  and  projected  coal  mining  ac¬ 
tivities  in  the  State.  Such  information 
may  include— 

(1)  Tonnage  of  coal  produced  annu¬ 
ally  for  each  of  the  three  years  prior 
to  sulmilssion  of  the  pnqxMed  pro¬ 
gram,  for  both  underground  and  sur¬ 
face  mining  activities,  according  to 
type  of  mining,  such  as  contour,  area, 
mountalntop  removal  or  underground 
with  the  source  of  the  inf oimatlcm; 

(2)  Number  of  mines  producing  coal 
during  each  of  the  three  years  prior  to 
submission  of  the  pnq^osed  program, 
for  botii  underground  and  surface 
mining  activitiea.  according  to  the  type 
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of  coal  produced  (bituminous,  anthra¬ 
cite  or  lignite); 

(8)  Acreage  ^proved  or  permitted 
for  coal  exploration  and  underground 
and  surface  mining  activities  during 
each  of  the  three  years  prior  to  sub¬ 
mission  of  the  proposed  program; 

(4)  A  miq)  showing  the  geognq>hic 
distribution,  by  county,  of  existing  un¬ 
derground  and  surface  mining  activi¬ 
ties,  for  the  period  immediately  pre¬ 
ceding  submission  of  the  proposed  pro¬ 
gram; 

(5)  Number  of  iqiplicatlons  for  per¬ 
mits,  revisions  and  renewals  of  permits 
for  coal  exploration  and  surface  coal 
mining  and  reclamation  operations  re¬ 
ceived  by  the  State  agency  annually 
for  each  of  the  three  years  preceding 
submission  of  the  proposed  program; 

(6)  Frequency  of  State  inspections 
for  each  permit  during  the  interim 
regulatory  program  under  Subcluq>ter 
B  of  this  Chapter; 

(7)  Number  of  coal  exploration  oper¬ 
ations  and  underground  and  surface  ' 
mining  activities  under  permit  and  ac¬ 
tively  mined,  the  number  of  explora- 
tkm  operations  and  permits  being  ac¬ 
tively  reclaimed  and  the  number  of 
permits  on  which  reclamation  activi¬ 
ties  are  virtually  complete  (exc^t  for 
the  growth  of  required  vegetation  at 
the  end  of  the  month  preceding  sub¬ 
mission);  and 

(8)  Projections,  if  available  from  ex¬ 
isting  studies,  of  the  anniuJ  coal  pro¬ 
duction  and  geographic  distribution  of 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations, 
for  the  next  3  to  5  years  after  the  date 
of  sulxniasion  of  the  proposed  pro¬ 
gram.  or  the  period  encompassed  by 
existing  studies,  according  to  tonnage, 
type  of  coal  produced  and  whether 
production  will  be  by  underground  or 
surface  mining  activities. 

(1)  A  summary  table  of  the  existing 
and  proposed  State  program  staff, 
showing  job  functions,  titles  and  re¬ 
quired  job  experience  and  training; 

(j)  A  description  of  how  the  staffing 
proposed  for  the  State  mrogram  wUl  be 
adequate  to  carry  out  the  functions, 
iiM»iiirting  permitting,  inq;>ection  and 
legal  actions  for  the  in'ojected  woric- 
load  to  ensure  that  coal  exploration 
and  surface  coal  mining  dnd  reclama¬ 
tion  operathms  sdU  be  regulated  in  ac- 
ccMTdanoe  with  the  requirements  of  the 
Act  and  this  Chapter; 

(k)  An  explanation  of  projected  use 
of  prof easicoud  and  technical  person¬ 
nel  that  are  available  to  the  regula¬ 
tory  authority  from  other  agencies  in- 
clu^Ung  the  information  required  in 
Subsection  731.14(1); 

(l)  A  description  of  the  actual  capital 
and  operating  budget.  Including  source 
of  funds,  used  or  proposed  to  adminis¬ 
ter  the  State  program  for  the  prior 
and  current  fiscal  years,  and  the  pro¬ 
jected  annual  budget  for  each  of  the 
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next  2  fiscal  yean,  aiwniming  supple¬ 
mental  funding  punuant  to  an  iu>- 
proved  State  program  and  grants 
under  SO  CFR  7S6; 

(m)  A  description  of  the  existing  and 
proposed  physical  resources  for  use  in 
the  program,  such  as  vehicles  and 
equimnent  and  office  and  laboratory 
qwoe,  including  office  locations; 

(n)  A  description  of  special  environ¬ 
mental  protection  performance  stand¬ 
ards  and  performance  bond  provisions, 
if  any,  of  the  State  for  the  purpose  of 
regulating  anthracite  surface  coal 
mining,  as  provided  in  Section  529  of 
the  Act,  and  30  CFR  785.11,  809,  and 
820; 

(o)  A  brief  description  of  the  other 
programs  administered  by  the  regula¬ 
tory  authority;  and. 

(p)  Such  other  information  as  the 
Director  may  require  relating  to  the 
descriptions  and  dononstrations  re¬ 
quired  by  a  State  under  30  CFR  731.13 
and  this  Section. 


PART  732— PROCHMIRES  AND  CRITE- 
RIA  FOR  APPROVAL  OR  DISAP¬ 
PROVAL  OF  STATE  PROGRAM 
SUiMISSIONS 

Sec. 

732.1  Scope. 

732.4  Reepmifbflity. 

732.11  Review  by  the  Reglonsl  Director. 

732.12  Notice  and  public  hearlns  requlre- 
menta. 

732.13  Dedskm  by  the  Secretary. 

732.14  Reaubmlaikm  of  State  programs. 

732.15  Criteria  fen*  approval  or  disapproval 
of  programs. 

732.16  Terms  and  conditions  for  State  pro¬ 
grams. 

732.17  State  program  amendments. 

AuncHtiTT  :  SecUmis  102,  201(c),  601(b). 
503.  506.  507. 508.  500.  510.  511.  512.  513.  514. 
515.  516.  517,  518.  519.  521,  and  522.  Pub.  L. 
9547.  91  Stat  448.  449(0.  468(b),  470.  473. 
474.  478.  479. 480. 483.  484. 485. 486.  495.  498. 
499.  501.  504.  and  507  (30  UA.C.  1302. 
1211(c).  1251(b).  1253  1256.  1257.  1258,  1259, 
1260. 1261. 1262. 1263. 1264. 1265.  1266. 1267, 
1368. 1269. 1271.  and  1272). 

f  732.1  Scope. 

This  Part  sets  forth  (xlteria  and  pro¬ 
cedures  for  decisions  to  approve  or  dis- 
am>rove  sulmiiasions  of  State  pro¬ 
grams  and  program  amendments,  in¬ 
cluding  requirements  for  public  par¬ 
ticipation  in  the  process  of  iq>proval  or 
disapprovaL 

1732.4  Re^MMsibiiity. 

(a)  The  Regional  Director  and  the 
Director  shall  review  program  submis¬ 
sions.  receive  public  comments,  hold 
public  hearings,  and  the  Director  shall 
recommend  aK>roval  or  disapproval  of 
programs  to  the  Secretary. 

(b)  The  Secretary  shall  atvrove  or 
disaiNirove  programs. 
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(c)  The  Director  shall  review  and  v>- 
prove  or  disiq>prove  program  amend¬ 
ments. 

1732.11  Review  by  the  Regional  Director. 

(a)  Immediately  upon  receipt  of  a 
proposed  State  program,  the  Regional 
Director  shall  publish  in  the  FfeDXRAL 
Rioistxr  and  in  a  newspaper  of  gener¬ 
al  circulation  in  the  State  a  notice 
meeting  the  following  requirements: 

(1)  The  noti(»  shaU  include  the  date 
of  the  submission  of  the  program  and 
a  summary  of  the  program’s  contents. 
It  shall  also  indicate  that  the  full  text 
of  the  program  submission  is  available 
for  review  during  regular  business 
hours  at  the  office  of  the  Regional  Di¬ 
rector  and  at  the  central  office  and 
each  field  office  of  the  state  agency  re¬ 
sponsible  for  the  submission,  and  that 
a  file  for  public  comments  is  available 
for  review  by  the  public  at  the  Office 
of  the  Regional  Director. 

(2)  The  notice  shall  include  the  loca¬ 
tion  of  each  office  within  the  State 
where  copies  of  the  program  submis¬ 
sion  are  available  for  review. 

(3)  The  notice  shall  indicate  that  the 
program  is  being  reviewed  by  the  Re¬ 
gional  Director  and  shall  afford  inter¬ 
ested  persons  30  days  from  the  date  of 
publication  of  the  notice  to  submit 
written  comments. 

(4)  The  notice  shall  set  a  date  30 
days  from  publication  of  the  notice  for 
a  public  review  meeting  to  discuss  the 
program  submission  and  its  (x>mplete- 
ness.  It  shall  also  identify  the  location 
in  the  State  where  the  meeting  wlU  be 
held. 

(b)  Within  60  days  after  receipt  of  a 
program,  the  Regional  Director,  after 
considering  the  public  comments,  re¬ 
sults  of  the  public  review  and  other 
relevant  information,  shaU  determine 
whether  the  program  submission  con¬ 
tains  all  of  the  elements  required  by 
Section  731.14  and  shall  publish  the 
determination  in  the  Ftoxiua.  Raois- 
TEB.  If  the  program  contains  the  ele¬ 
ments  required  by  Section  731.14,  the 
submission  is  complete. 

(c)  If  one  or  more  required  elements 
are  missing,  the  Regional  Director 
shall  identify  the  missing  elements  to 
the  State  and  in  the  notice  in  the  Fkd- 
KRAL  REQISTKR. 

(d)  If  missing  parts  are  identified, 
the  State  shall  make  iq>propriate  addi¬ 
tions  and  may  make  modifi(»itions  and 
shall  return  the  submission  including 
enacted  laws  to  the  Regional  Director 
for  review  no  later  than  November  15. 
1979.  Program  submissions  that  do  not 
contain  all  required  and  fully  enacted 
laws  and  regulations  by  November  15. 
1979,  will  be  disiq>proved  pursuant  to 
the  procedures  for  the  Secretary’s  ini¬ 
tial  de(dsion  in  Section  732.13.  Initial 
dlaiq>proval  does  not  preclude  resub¬ 
mission  pursuant  to  Section  732.13(f). 


f  732.12  Notlee  and  yoblk  hsaring  re- 
qaireiMaU. 

(a)  Following  opportunity  for  addi¬ 
tions  and  modifications  but  no  later 
than  November  20.  1979,  the  Regional 
Director  shall  publish  in  the  Federal 
Rboistxr  and  in  a  newspiqier  of  gener¬ 
al  circulation  in  the  State  a  notice 
meeting  the  following  requirements: 

'  (1)  The  notice  shall  include  the  date 
of  submission  of  the  program  and  any 
additions  or  modifications,  the  date  of 
the  Regional  Director's  determination 
of  completeness,  a  summary  of  its  con¬ 
tents  and  indicate  that  it  is  available 
for  lnq)ection  during  regular  business 
hours  at  the  office  of  the  Regional  Di¬ 
rector  and  at  the  central  office  and 
each  field  office  of  the  State  agency 
responsible  for  the  submission.  In  ad¬ 
dition.  the  notice  in  the  Federal  Reg¬ 
ister  shall  include  the  complete  text 
of  the  proposed  or  enacted  State  stat¬ 
utes  and  regulations  in  the  proposed 
State  program. 

(2)  The  notice  shall  iiKdude  the  loca¬ 
tion  of  each  office  within  the  State 
where  copies  of  the  program  submis¬ 
sion  are  available  for  review. 

(3)  ’The  notice  shall  afford  interested 
persons  an  opportunity  to  submit,  in 
writing  to  the  Regional  Director,  data 
and  comments  on  the  program.  The 
comment  period  shall  end  on  a  date 
following  the  public  hearing  scheduled 
to  be  held  under  Paragraph  (b)  of  this 
Section,  and  that  date  shall  be  includ¬ 
ed  in  the  notice. 

(4)  The  notice  shaU  identify  the 
time  and  location  within  the  State  at 
which  the  Office  wiU  hold  the  pubUc 
hearing  under  Paragraph  (b)  of  this 
Section. 

(b)  A  pubUc  hearing  shaU  be  held  by 
the  Regional  Director  no  sooner  than 
30  days  foUowlng  the  pubUcatlon  of 
the  notice  required  by  Paragnq>h  (a) 
of  this  Section.  The  hearing  shaU  be 
informal  and  foUow  legislative  proce¬ 
dures. 

(1)  The  format  and  the  rules  of  pro¬ 
cedure  for  each  hearing  shaU  be  deter¬ 
mined  by  the  Regional  Director  and 
published  in  the  notice  required  by 
Subsection  732.12(a). 

(2)  If  enacted  laws  and  regulations 
are  not  submitted  as  part  of  the  pro¬ 
gram  submission  on  or  before  Novem¬ 
ber  15.  1979,  the  pubUc  hearing  wiU 
stiU  be  held  but  the  program  shaU  be 
disapproved  pursuant  to  the  proce¬ 
dures  for  the  Secretary’s  initial  deci¬ 
sion  in  Section  732.13. 

(c)  Copies  of  written  (»mments  shaU 
be  available  for  pubUc  inspection  and 
copying  at  the  offices  of  the  Regional 
Director  and  the  State  tigeaey  respon¬ 
sible  for  submitting  the  program. 

(d)  Upon  completion  of  the  hearing, 
the  transcript,  written  presentations, 
exhibits,  and  copies  of  aU  comments 
ShaU  be  transmitted  by  the  Regional 
Director  to  the  Director,  together  with 
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a  recommended  decision  from  the  Re¬ 
gional  Director. 

(e)  Upon  receipt  of  the  Regional  Di¬ 
rector’s  recfwimendation,  the  Director 
consider  all  relevant  information 
^tu»iiiding  information  obtained  from 
public  hearings  and  comments,  and 
»h^n  recommend  to  the  Secretary  that 
the  program  be  approved  or  dls^ 
proved,  in  whole  or  in  part.  The  rec¬ 
ommended  decision  shall  m>ecify  the 
reasons  for  the  recommendation. 

S7S2.1S  DMislon  by  the  Seeretaiy. 

(a)  After  consideration  of  the  infor- 
m^on  accompanying  the  Director’s 
recommendation  and  the  Director’s 
ifw«fttnm»ndittion  and  findings,  the 
Secretary  issue  to  the  State  in 
writing,  either  a  decision  approving  or 
an  Initial  decision  dis^proving  the 
State  program,  in  whole  or  in  part. 

(b)  A  program  shall  not  be  m^proved 
untfl  the  Secretary  has— 

(1)  Solicited  and  publicly  disclosed 
the  views  of  the  Administrator  of  the 
Environmental  Protection  Agency,  the 
Secretary  of  Agricultiure,  and  the 
heads  of  other  Federal  agencies  con¬ 
cerned  with  or  having  special  exper¬ 
tise  relevant  to  the  program  as  pro¬ 
posed;  and 

(2)  Obtained  written  concurrence  of 
the  Administrator  of  the  Environmen¬ 
tal  Protection  Agency  with  respect  to 
those  aspects  of  a  State  program 
which  relate  to  air  or  water  quality 
standards  promulgated  under  the  au¬ 
thority  of  the  Federal  Water  Pollution 
Control  Act,  as  amended  (83  nR.C. 
SecUon  1251  et  seq.),  or  the  Clean  Air 
Act,  as  amended  (42  nJ3.C.  Section 
7401  et  seq.). 

(c)  The  Secretary’s  decision  shaU  in¬ 

clude  the  findings  upon  which  it  is 
based  be  mailed  to  the  State. 

(d)  The  Secretary  shall  issue  his  de- 
cindftn  within  6  months  of  the  Regional 
Director’s  receipt  of  a  program  sub¬ 
mission. 

(e)  All  decisions  approving  or  disiq>- 
provlng  a  program,  in  whole  or  in  part, 

be  published  in  the  ftoisAL  Rbo- 
iSTKR,  twHiwtting,  in  the  event  of  disap¬ 
proval,  that  the  State  has  60  days  to 
sulHnit  a  revised  program  for  consider¬ 
ation. 

(f)  If  the  Secretary  disapproves  a 
program,  in  whole  or  in  part,  the  State 

have  00  diqrs  from  the  date  of 
publication  of  the  Fkokral  Rboistkr 
notice  to  sutxnit  a  revised  program  to 
the  Regional  Director  for  reconsider¬ 
ation.  The  procedures  of  Section 
732.12  will  then  iq;>ply  to  the  revised 
State  program,  except  that  the  time 
allowed  between  publication  of  notice 
and  the  public  hearing  for  public 
review  and  comment  may  be  short¬ 
ened  to  not  less  than  15  days.  The  Sec¬ 
retary  either  iq>prove  or  disiq>- 
prove  the  revised  program,  within  60 
days  from  the  date  of  submission  of 
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the  revised  program  and  publish  that 
decision  and  reasons  for  the  decision 
in  the  Fkdkbal  Rbqistkr.  A  decision 
disiq>provlng  the  revised  program  con¬ 
stitutes  the  final  decision  by  the  De¬ 
partment  dlsmDprovlng  that  program 
submission  in  its  entirety. 

(g)  If  a  revised  State  program  is  not 

submitted  by  a  State  within  sixty  days 
of  an  disapproval  imder  Subsec- 

Uon  732.13(a),  the  Secretary  shaU  dis¬ 
approve  the  program  submis¬ 

sion  in  its  entirety.  This  dedsimi  shall 
constitute  the  final  decision  by  the 
Secretary.  This  decision  and  the  basis 
for  it  be  published  in  the  Ftoxa- 
Aii  ItaoisTxa. 

(h)  A  decision  by  the  Secretary  ap¬ 
proving  a  program  submission  estab¬ 
lishes  a  State  program  for  the  State 
which  submitted  it  and  constitutes  the 
f<n^i  decision  by  the  Department.  The 
State  program  becomes  effective  on 
the  date  of  publication  of  the  decision 
in  the  FXdkbal  Raoisna  as  required 
by  Paragraph  (e).  The  Secretary  shall 
not  give  his  approval  unless  the  pro¬ 
gram  submission  can  be  approved  in 
whole. 

(i)  The  Secretary  may  conditionally 
iq)prove  a  State  program  where  the 
program  is  found  to  have  minor  defi¬ 
ciencies,  provided: 

(1)  The  defidenoes  are  of  such  a  size 
Mirf  nature  so  as  to  render  no  part  of  a 
proposed  State  program  incomplete; 

(2)  The  State  has  initiated  and  is  ac¬ 
tively  proceeding  with  steps  to  correct 
the  defidendes; 

(8)  The  State  agrees  in  writing  to 
correct  such  defidendes  within  a  time 
established  by  the  Secretary  and 
stated  in  the  conditional  iqDproval; 
and, 

(4)  The  conditionally  iq>proved  State 
program  ****^i)  terminate  if  the  defi¬ 
dendes  have  not  bem  corrected  by 
the  date  set  forth  in  the  Secretary’s 
decision  under  Paragrvh  (iX3)  above. 

§732.14  RcMbolMlon  of  State  yrogTBSM. 

If,  by  a  final  decision,  the  program  is 
dlsiq>proved,  the  State  may  submit  an¬ 
other  proposed  State  program  to  the 
Regional  Director  at  any  time  after 
implementation  of  a  Federal  program 
for  that  State  under  30  CFR  736.  Re¬ 
submitted  State  programs  must  meet 
the  requirements  of  30  CFR  781.14 
and  will  be  acted  upon  pursuant  to  80 
CFR  732.11-  782.16. 

§732.15  Criteria  for  approval  or  dlaap- 
prond  of  State  prograaM. 

The.  Secretary  shall  not  iqiprove  a 
State  program  unless,  on  the  basis  of 
information  contained  in  the  program 
submission,  comments,  testimony  and 
written  presentations  at  the  public 
hearings,  and  other  relevant  informa¬ 
tion,  the  Secretary  finds  that— 

(a)  The  program  provides  for  the 
State  to  carry  out  the  provlsimis  and 


meet  the  purposes  of  the  Act  and  this 
Chapter  within  the  State  and  that  al¬ 
ternative  iq>proaches  to  the  require¬ 
ments  of  this  Chapter  which  are  pro¬ 
posed  pursuant  to  30  Cm  731.13  will 
be  in  accordance  with  the  provisions 
of  the  Act  and  consistent  with  the  reg¬ 
ulations  of  this  Chiqiter, 

(b)  The  State  reinlstory  authority 
has  the  authority  under  State  laws 
miH  regulations  pertaining  to  coal  ex¬ 
ploration  and  surface  coal  mining  and 
reclamation  operations  and  the  State 
program  includes  provisions  to  — 

(1)  Implement,  administer  and  en¬ 
force  all  i4M>Ucable  requirements  ccm- 
sistent  with  Subchv>ter  K  of  this 
Chapter, 

(2)  Implement,  administer  and  en¬ 
force  a  permit  system  cmudstent  with 

regulations  of  Subchimter  O  of 
this  Chapter  and  prohiMt  surface  coal 
mining  and  reclamation  <H>erations 
‘without  a  permit  issued  by  the  regula¬ 
tory  authority; 

(3)  Regulate  coal  exploration  ctm- 
sistent  with  30  CFR  776  and  815  and 
prohibit  c^  exploratitm  that  does  not 
cmnply  with  30  CFR  776  and  815; 

(4)  Rc^niire  persms  extracting 
coal  inc«*tenfc^i  to  government  fi¬ 
nanced  construction  maintain  i^w- 
m^Mnn  on  Site  Consistent  with  80  CFR 
707; 

(5)  Enter.  iim>ect  and  monitor  all 
coal  exploration  and  surface  coal 
mining  and  reclamation  (q;>eratloos  (m 
non-Indian  and  mm-Federal  land 
within  the  State  cmudstent  with  the 
requirements  of  Section  517  of  the  Act 
and  Subchmpter  L  of  this  Chapter. 

(6)  Implement,  administer  and  en¬ 

force  a  system  of  perfMmance  bonds 
and  liability  insurance,  or  other  equiv¬ 
alent  guarantees,  consistent  with  the 
requirements  of  Subchapter  J  of  this 
Chapter,  ^  .  • 

(7)  Provide  for  dvO  and  criminal 

for  violations  of  the  State 
law,  regulatkms  and  cmditimis  of  per¬ 
mits  and  exploration  approvals  indud- 
ing  dvU  and  criminal  penalties  in  ac¬ 
cordance  with  Section  518  of  the  Act 
*Tv<  consistent  with  30  CFR  845.  in- 
duding  the  same  or  similar  procedural 
requirements; 

(8)  Issue,  modify,  terminate  and  en¬ 
force  notices  of  violation,  cessatim 
orders  and  show  cause  orders  in  ac¬ 
cordance  with  Section  521  of  the  Act 
and  consistent  with  the  requirements 
of  Subchivter  L  of  this  Chapter.  In- 
duding  the  same  or  similar  procedural 
requlronents; 

(9)  Designate  areas  as  unsuitable  for 
aufface  coal  mining  consistent  with 
Subchapter  F  of  this  Chapter, 

(10)  Provide  for  public  participation 
in  the  development,  revision  and  en- 
f orcmnoit  of  State  regulations  and  the 
State  program,  consistent  with  public 
participation  requirements  of  the  Act 
and  this  Cniiqyter. 
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(11)  Monitor,  review  and  enforce  the 
prohibition  a^dnat  indirect  or  direct 
financial  intereata  in  coal  mining  oper- 
ationa,  by  employeea  of  the  State  regu- 
latory  authority,  conaiatent  with  30 
CFR705; 

(12)  R^uire  the  training,  examina¬ 
tion  and  certification  of  peraona  en¬ 
gaged  in  or  reaponalble  for  blaating 
and  the  uae  of  exploaivea  conaiatent 
with  regulationa  iaaued  by  the  Secre¬ 
tary,  except  that  no  State  program  ia 
required  to  implement  thia  proviaion 
until  aix  montha  after  Federal  regula¬ 
tiona  for  thia  proviaion  have  been  pro¬ 
mulgated; 

(18)  Provide  for  amaU  operator  aa- 
aiatance  conaiatent  with  Part  795  of 
tlda  Chapter, 

(14)  Provide  for  the  protection  of 
State  employeea  of  the  regulatory  au¬ 
thority  in  accordance  with  the  protec¬ 
tion  afforded  Federal  enu>loyee8  under 
Section  704  of  the  Act; 

(15) .  Provide  for  admlniatrative  and 
Judicial  review  of  State  program  ac- 
tiona,  in  accordance  with  Sectiona  525 
and  526  of  the  Act  and  Subchapter  L 
of  thia  Chiq>ter,  and 

(16)  Cooperate  and  coordinate  with 
and  provide  documenta  and  other  in¬ 
formation  to  the  Office  under  the  pro- 
vlaiona  of  thia  Chapter. 

(c)  The  State  lawa  and  regulationa 
aiul  the  State  program  do  not  contain 
proviaimia  which  would  interfere  with 
or  preclude  implementation  of  those 
in  the  Act  and  thia  Chapter. 

(d)  The  State  regulatory  authority 
and  other  agencies  having  a  role  in  the 
State  program  have  sufficient  legal, 
technical  and  admlniatrative  personnel 
and  sufficient  funding  to  implement, 
administer  and  enforce  the  iMPviaions 
of  the  program,  the  requirements  of 
Paragraph  (b)  of  this  Section,  and 
other  iq>pUcable  State  and  Federal 
laws. 

f782.lt  Tenaa  sad  condUioiii  for  State 
prograaM. 

Tenns  and  conditions  for  the  imple¬ 
mentation,  administration  ami  oper¬ 
ation  of  a  State  program  may  be  estab¬ 
lished  by  the  Director  as  necessary,  in¬ 
cluding.  but  not  limited  to¬ 
tal  Establishing  a  system  for  regu- 
laiiy  reporting  to  the  Office  informar 
tlon  collected  by  the  State  regulatory 
authority  in  the  conduct  of  the  State 
program;  and 

(b)  Providing  the  Office  with  access 
to  bo(riE8  and  records  of  the  regidatory 
authority  upon  request 

1782.17  State  program  aiamdifiita. 

(a)  This  Section  applies  to  any  alter¬ 
ation  of  an  approved  State  program 
whether  acomnpllshed  on  the  initia¬ 
tive  of  the  State  regulatory  authority 
or  the  Director.  Such  alterations  are 
referred  to  in  ttiis  Section  as  ‘gmend- 
ments*. 


(b)  The  State  regulatory  authority 
shall  promptly  notify  the  Director,  in 
writing,  of  any  significant  events  or 
propos^  changes  which  affect  the  im¬ 
plementation.  administration  or  en¬ 
forcement  of  the  approved  State  pro¬ 
gram.  At  a  minimum,  notification 
ahaU  be  required  for— 

(1)  Changes  in  the  provisions,  scope 
or  objectives  of  the  State  program; 

(2)  Changes  in  the  authority  of  the 
regulatory  authority  to  implement,  ad¬ 
minister  or  enforce  the  iq>proved  pro¬ 
gram; 

(3)  Changes  in  the  State  law  and 
regulations  from  those  contained  in 
the  approved  State  program; 

(4)  Significant  changes  in  staffing 
and  resources  of  the  regulatory  au¬ 
thority  and  divisions  or  departments 
of  other  agencies  with  duties  in  the 
tpproved  program; 

(5)  (Changes  in  agreements  between 
the  regulatory  authority  and  other 
agencies  which  have  duties  in  the  ap¬ 
proved  program; 

(6)  Significant  changes  in  funding  or 
budgeting  relative  to  the  v>proved 
program;  and 

(7)  Significant  changes  in  the 
niunber  or  size  of  coal  exploration  or 
surface  coal  mining  and  reclamation 
operations  in  the  State. 

(c)  ^thln  30  days  of  receipt  of  noti¬ 
fication.  in  writing,  of  events  or  pro¬ 
posed  changes  that  may  require  a 
State  program  amendment,  or  when¬ 
ever  the  Director  becomes  aware  of 
conditions  described  in  Paragnqih  (e) 
of  this  Section,  the  Director  shall  de¬ 
termine  whether  a  State  program 
amendment  is  required  and  notify  the 
State  regulatory  authority  of  the  deci¬ 
sion. 

(d)  The  Director  shall  promptly 
notify  the  State  regulatory  authority 
of  all  changes  in  the  Act  and  the  Sec¬ 
retary's  regulations  which  will  require 
an  amendment  to  the  State  program. 

(e)  State  program  amendments  may 
be  required  when— 

(1)  As  a  result  of  changes  in  the  Act 
or  regulations  of  this  (Chapter,  the  ap¬ 
proved  State  program  no  longer  meets 
the  requirements  of  the  Act  or  this 
Chapter;  or 

(2)  Conditions  or  events  change  the 
implementation,  administration  or  en¬ 
forcement  of  the  State  program;  or 

(3)  Conditions  or  events  indicate 
that  the  approved  State  program  no 
longer  meets  the  requirements  of  the 
Act  or  this  Chiq>ter. 

(f)  If  the  Director  determines  that  a 
State  program  amendment  is  required, 
the  State  regulatory  authority  shall, 
within  60  days  after  notification  of 
that  decision,  submit  to  the  Director  a 
written  amendment  designed  to  rees¬ 
tablish  a  State  program  that  meets 
the  requlronents  of  the  Act  and  this 
Chapter. 
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(1)  If  the  State  regulatory  authority 
does  not  propose  an  amendment 
within  60  days  from  the  receipt  of  the 
notice,  or  the  amendment  is  not  ap¬ 
proved  under  this  Paragraph,  the  Di- 
rector  shall  begin  proceedings  under 
30  (7FR  733,  to  either  enforce  that 
part  of  the  State  program  affected  or 
withdraw  iqjproval,  in  whole  or  in 
part,  of  the  State  program  and  imple¬ 
ment  a  Federal  program. 

(2)  The  procediu^  time  schedules 
and  criteria  for  approval  or  disapprov¬ 
al  of  an  amendment  shall  be  the  same 
as  required  in  Sections  732.12.  732.13 
and  732.15  for  iq>proval  or  disapproval 
of  a  State  program,  except  that  the 
Director  may  v>prove  or  disapprove 
the  amendment  to  the  program  rather 
than  the  Secretary. 

(g)  Whenever  changes  to  laws  or  reg¬ 
ulations  that  make  up  the  approved 
State  program  are  proposed  by  the 
State,  the  State  shall  immediately 
submit  the  proposed  changes  to  the 
Director  as  an  amendment.  No  such 
change  to  laws  or  regulations  shall 
take  effect  for  purposes  of  a  State  pro¬ 
gram  until  m>proved  as  an  amend¬ 
ment. 


PART  7S3--MAINTBIANCE  OF  STATE 
PROGRAMS  AND  PROCRNIRES 
FOR  SUBSTITUTMG  FB>BUU.  EH- 
FORCEMENT  OF  HATE  PROGRAMS 
AND  WITHDRAWING  APPROVAL 
OF  STATE  PROGRAMS 

Sec. 

788.1  Scope. 

783.4  RefiKmstbiliUes. 

733.11  Oeneral  requirements  for  maintain¬ 
ing  State  programs. 

733.12  Procedures  for  substituting  Federal 
enforcement  of  State  iwograms  or  adtli- 
drawlng  apiunval  of  State  programs. 

733.13  Criteria  for  substituting  Federal  en- 
forceaaent  for  State  programs  or  with¬ 
drawing  approval  of  State  programs. 

AoTHoaiTT  :  Sections  102,  201,  501(b), 
503,  504.  517,  and  521  of  Pub.  L.  05-57.  01 
Stat.  448,  440,  458(b).  470,  471,  408,  and  504 
(30  UJB.C.  1202.  1211.  1251(b),  1253,  1254. 
1287,  and  1271). 

(788.1  Scope. 

This  Part  establishes  requirements 
for  the  maintenance  of  State  pro¬ 
grams  and  procedures  for  substituting 
Federal  enforcement  of  State  pro¬ 
grams  and  withdrawing  approval  of 
State  programs. 

(788.4  Responsibilities. 

(a)  The  State  regulatory  authority  is 
req>onslble  for  implementing,  enforc¬ 
ing  and  maintaining  an  approved 
State  program,  except  where  the  Di¬ 
rector  has  assumed,  by  substituikm, 
that  req)onslblllty  under  this  Part. 
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(b)  The  Regional  Director  1b  respon¬ 
sible  for  monitoring  the  State  pro¬ 
gram.  The  Director  is  responsible  for 
Federally  enforcing  ml  fnaintAitiing 
State  programs  and  recommending 
that  the  Secretary  withdraw  approval 
of  State  programs  not  maintained,  ad¬ 
ministered  or  enforced,  as  provided  for 
in  the  Act  and  this  Chapter. 

(c)  The  Secretary  Is  responsible  for 
withdrawing  approval  of  State  pro¬ 
grams  as  recommended  by  the  Direc¬ 
tor  if  substituted  Federal  enforcement 
will  not  be  an  effective  remedy. 

I7SS.11  General  reqniicmenta  for  nudn- 
tainlag  State  prograaM. 

States  with  an  approved  State  pro¬ 
gram  shall  Implement,  administer,  en¬ 
force  and  maintain  It  In  accordance 
with  the  Act.  this  Chapter  and  the 
provisions  of  the  m^proved  State  pro¬ 
gram. 

f7SS.12  Procedares  for  nilMtitatinf  Fed¬ 
eral  enforcement  of  State  progranw 
withdrawing  approval  of  State  pro- 

graam. 

(a)  SvalwiHon 

(1)  The  Director  shall  evaluate  the 
administration  of  each  state  program 
at  least  annually. 

(2)  Any  Interested  person  may  re¬ 
quest  the  Director  to  evaluate  a  State 
program.  The  request  shall  set  forth  a 
concise  statement  of  the  facts  which 
the  person  believes  establishes  the 
need  for  evaluation.  The  Director 
shall  verify  the  allegations  and  deter¬ 
mine  within  60  days  whether  or  not 
the  evaluation  shall  be  made  and  mall 
a  written  decision  to  the  requestor. 

(b)  If  the  Director  has  reason  to  be¬ 
lieve  that  a  State  is  not  effectively  Im¬ 
plementing,  administering,  maintain¬ 
ing  or  enforcing  any  part  of  its  iq>- 
proved  State  program,  the  Director 
shall  promptly  notify  the  State  regula¬ 
tory  authority  in  writing.  The  Direc¬ 
tor's  notice  shall— 

(1)  Provide  sufficient  information  to 
allow  the  State  regulatory  authority 
to  determine  what  portions  of  the  pro¬ 
gram  the  Director  believes  are  not 
being  effectively  implemented,  admin¬ 
istered.  maintained,  or  enforced 

(2)  State  the  reasons  for  such  belief; 
and 

(3)  Specify  the  time  period  for  the 
State  regulatory  authority  to  accom¬ 
plish  necessary  remedial  actions. 

(c)  The  Director  shaU  provide  the 
State  regulatory  authority  an  opportu¬ 
nity  for  an  informal  conference,  if  re¬ 
quested  within  15  days  of  receipt  of  a 
notification  or  within  15  days  after  the 
expiration  of  the  time  period  specified 
In  Paragraph  (bK3)  of  this  Section. 

(d)  If  an  Informal  conference  Is  not 
held  under  Paragnmh  (c)  of  this  Sec¬ 
tion,  or  if,  following  such  a  conference, 
the  Director  still  has  reason  to  believe 
that  the  State  Is  falling  to  adequately 


implement,  administer,  maintain  or 
enforce  a  part  or  all  of  a  State  pro¬ 
gram.  the  Director  shall  give  notice  to 
the  State  and  to  the  public,  specifying 
the  basis  for  that  belief  and  shall  hold 
a  public  hearing  In  the  State  within  30 
di^  of  the  expiration  of  the  time 
period  specified  In  Paragraph  (bK3)  of 
this  Section. 

(e)  Upon  completion  of  the  hearing 
under  ParagnqDh  (d)  of  this  Section 
and  based  on  the  review  of  all  availa¬ 
ble  information.  Including'  the  hearing 
transcript,  written  presentations  and 
written  comments,  the  Director  shall 
continue  the  State  program  as  v>* 
proved,  or  if  the  Director  finds  that 
the  State  has  failed  to  effectively  Im¬ 
plement,  administer,  maintain  or  en¬ 
force  part  or  all  of  its  i4>proved  State 
program,  and  that  the  State  has  not 
adequately  demonstrated  its  ciq)abllity 
and  intent  to  administer  the  State  pro¬ 
gram.  the  Director  shall  either  - 

(1)  Substitute  for  the  State  regula¬ 
tory  authority  direct  Federal  enforce¬ 
ment  of  all  or  part  of  the  State  pro¬ 
gram  in  accordance  with  ParagnqDh  (f) 
of  this  Section;  or 

(2)  Recommend  to  the  Secretary 
that  he  or  she  withdraw  iqiproval  of 
the  State  program,  in  whole  or  in  part. 
In  accordance  with  Paragraph  (g)  of 
this  Section.  The  recommendation 
shall  be  accompanied  by  all  relevant 
information  and  shall  Include  the  rea¬ 
sons  for  the  recommendation. 

(f )  Substituted  Federal  enforcement 

(1)  The  Director  shall  give  public 
notice  of  a  finding  under  Paragnq>h 
(e)  of  this  Section  and  specify  the 
extent  to  which  the  Director  is  insti¬ 
tuting  direct  Federal  enforcement  of  a 
State  program. 

(2)  During  the  period  beginning  with 
the  public  notice  and  ending  when  the 
State  satisfies  the  Director  that  it  will 
enforce  the  State  program  effectively, 
the  Director  shall  enforce  those  por¬ 
tions  of  the  State  program  and  any  ad¬ 
ditional  regulations  that  the  Office 
has  adopted  as  necessary  to  enable  the 
Director  to  perform  his  or  her  duties. 
To  the  extent  the  Director  has  as¬ 
sumed  direct  Federal  enforcement  of 
the  State  program,  the  Director 
shall— 

(i)  Enforce  any  permit  condition  re¬ 
quired  under  the  Act; 

(ii)  Issue  any  new  or  revised  permit 
pursuant  to  any  additional  regulation 
that  the  Director  may  promulgate  at 
the  time  of  assumed  enforcement;  and 

(ill)  Conduct  inspections  and  issue 
notices,  orders  and  assessments  of  pen¬ 
alties  as  may  be  necessary  for  compli¬ 
ance  with  those  permit  conditions,  the 
Act  and  the  State  program  in  accord¬ 
ance  with  SubchiqDter  L. 

(3)  In  the  case  of  a  State  permittee 
who  has  met  his  or  her  obligations 
under  an  existing  State  permit  and 
who  did  not  willfully  secure  the  Issu¬ 


ance  of  that  permit  through  fraud  ot 
collusion,  the  Director  shall  give  the 
permittee  a  reasonable  time  to  coki- 
f  orm  ongoing  surface  mining  and  rec¬ 
lamation  operatiems  to  the  require¬ 
ments  of  the  Act.  before  sim>ending  or 
rev(ddng  the  State  permit. 

(g)  Withdrawing  approval  of  State 
program. 

(1)  np<m  recommending  withdrawal 
of  approval  of  a  State  iwogram  to  the 
Secretary,  the  Director  shall  institute 
direct  Federal  enforcement  In  accord¬ 
ance  with  the  requirements  of  Para¬ 
graph  (f )  of  this  Seetfam. 

(2)  Upem  receh>t  of  the  Director’s 
recommendation  and  accompanying 
Information  under  Subsection  (eX2)  of 
this  Secti<m  the  Secretary  shall 
either— 

(i)  ^thdraw  aivroval  of  the  State 
program  in  whole  or  in  part  if  the  Sec¬ 
retary  flnds  that  faflure  by  the  State 
to  administer  or  enforce  part  or  an  of 
its  State  program  cannot  effectively  be 
remedied  by  subsUtutkm  of  dhect 
Federal  enforcement  for  aU  or  part  of 
.  the  State  program,  or 

(li)  Instruct  the  Director  to  continue 
direct  Federal  enforcement  in  acomd- 
ance  with  Paragraph  (D  of  this  Sec¬ 
tion. 

(3)  The  Secretary  shaU  give  public 
notice  of  a  finding  under  Fsragraph 
(gX3Xi)  of  this  Section,  and  specify 
the  extent  to  which  approval  of  a 
State  program  Is  being  withdrawn.  Not 
later  than  the  Issuance  of  the  notice, 
the  Director  shaU  propose  promulga¬ 
tion  of.  and  thereafter  promulgate  and 
implement  a  Federal  program  for  the 
affected  State,  in  accordance  with  30 
CFR  736. 

f7tS.lS  Crtterla  for  sakstftatfag  Federal 
caforceaMBt  for  State  prograaw  or 
withdrawlag  approval  of  State  pro- 

graaw. 

The  reoOTd  of  the  State  in  fulfilling 
the  conditions  of  the  original  apiwoval 
or  adjusting  to  new  dreumstances.  in 
accordance  with  requirements  of  the 
Act  and  this  Chapter,  the  hearings 
transcripts,  written  iwesentations  and 
comments  shall  be  considered  in  evalu¬ 
ating  the  maintenance,  adminlstra- 
tUm.  or  enforcement  of  a  State  pro¬ 
gram  for  purposes  of  determining 
whether  to  substitute  direct  Federal 
enforcement  of  the  State  program  or 
to  withdraw  upproml  of  part  aU  of 
the  program. 


PART  796— imRAL  PROGRAM  FOR 
A  HATE 

See. 

7S6.1  Scope. 

7M.a  Objeettvee. 

736J  ReepcMMlbaity. 

736.4  Authority. 

736.11  Oenersl  prooedural  requlremenU. 

736.12  Putdie  noUoe  requtoemente. 
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Sec. 

7M.1S  Public  comment. 

7t6.14  Director’s  dedilon. 

7M.16  Imjtenentatkm.  cnforoemoit  end 
maintenance  of  a  Federal  procram. 

7M.16  Federal  program  terminatkm  mooe- 
durea. 

7M.17  Oonaolidatkm  of  iwooedurea. 

7M.21  Oeneral  requirements  of  a  Federal 
program. 

7M.22  Contents  of  a  Federal  program. 
7M.2S  Federal  ivogram  effect  (m  State  law 
or  regulations 

7M.a4  Federal  mogram  effect  on  State 
funding. 

AoTHOBirr  :  Secuons  102,  201,  405,  SOI, 
602.  504,  506,  505.  507,  508,  500.  510,  511.  512. 
512. 514.  515.  516. 517.  518,  519.  521,  522,  525, 
and  705  of  Pub.  L.  9frS7.  01  Stat.  448.  449. 
459. 488.  470,  471. 472.  474.  478. 479. 480, 482, 
484. 485,  488,  495, 498, 400,  501. 504.  507, 611, 
and,  520  (20  VB.C.  1202,  1211,  1225,  1251, 
1252, 1254, 1255, 1258, 1257, 1258, 1259, 1280, 
1281, 1262, 1262, 1284. 1265, 1268, 1267, 1288, 
1269, 1271. 1272, 1275,  and  1294). 

f  725.1  Scope. 

This  Part  establishes  standards  and 
procedures  for  the  promulgation,  im¬ 
plementation.  maintenance,  adminis¬ 
tration.  revision  and  tennination  of  a 
Federal  program  for  a  State  for  coal 
exploration  and  surface  coal  mining 
and  reclamation  operations  on  non- 
Federal  and  non-Indian  lands  within 
that  State. 

f725J  ObiieetiTcs. 

The  objectives  of  this  Part  are  to 
provide  standards  and  procedures  for 
the  Director  to  follow  in  the  promul¬ 
gation.  implementation,  maintenance, 
re^on.  administration  and  termina¬ 
tion  of  a  Federal  program  for  coal  ex¬ 
ploration  and  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  a  State 
and  for  public  participation  in  these 
processes,  to  ensure  that  the  require¬ 
ments  of  the  Act  and  this  Chiqiter  are 
met. 

S  715g  Kcsponsibillty. 

The  Director  has  the  responsibility 
to  promulgate,  implonent,  enforce, 
maifitidn,  revise  and  terminate  Federal 
programs  on  non-Federal  and  non- 
Indian  kuuis.  in  accordance  with  Sec¬ 
tion  504  of  the  Act  (30  n.S.C.  1254).  30 
CFR  733  and  this  Part. 

{785.4  Authority. 

(a)  Promulgation  ~and  implementa¬ 
tion  of  a  complete  Federal  program 
for  a  State  vests  the  Office  with  exclu¬ 
sive  Jurisdiction  and  makes  the  Dlrec-_ 
tor  the  regulatory  authority  for  the 
regulation  and  control  of  all  coal  ex¬ 
ploration  and  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  the  State. 

(b)  Promulgation  and  implementa¬ 
tion  of  a  partial  Federal  program  for  a 
State  vests  the  Director  with  exclusive 
Jurisdiction  and  makes  the  Office  the 
regulatory  authority  for  the  regula¬ 


tion  and  control  of  those  aspects  of 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations 
covered  by  the  partial  Federal  pro¬ 
gram.  ' 

1715.11  Gcnetal  procedural  requireuMnU. 

Pnmtdgation. 

(1)  Not  later  than  June  3.  1980,  the 
Director  shall  promulgate  and.  subject 
to  the  provisions  of  this  Part,  imple¬ 
ment  a  Federal  program  for  a  State  if 
the  Director  reasonably  expects  coal 
exploration  or  surface  coal  mining  and 
recUunation  operations  to  exist  on 
non-Federal  and  non-Indian  lands 
within  that  State  at  any  time  before 
June  1985,  and  the  State  fails  to— 

(1)  SulHnit  a  State  program  for  regu¬ 
lation  of  coal  exploration  and  surface 
(Coal  mining  and  reclamation  oper¬ 
ations  on  non-Federal  and  non-Indian 
lands  within  that  State  to  the  impro¬ 
priate  Regional  Director  within  the 
time  provided  in  30  CFR  731.12;  or 

(ii)  Resubmit  an  acceptable  State 
program  within  60  days  of  a  notice  of 
di«mproval  of  a  State  program  pursu¬ 
ant  to  30  CFR  732.13(f).  The  Director 
shall  not  promulgate  a  Federal  pro¬ 
gram  before  the  expiration  of  the  ini¬ 
tial  period  allowed  for  submission  of  a 
State  program,  as  provided  in  30  CFR 

731.12. 

(2)  The  Director  shall  promulgate  a 
complete  Federal  program  for  a  State 
upon  the  withdrawal  of  improval  of  an 
entire  State  program  under  30  CFR 

733.12. 

(3)  The  Director  shall  promulgate  a 
partial  Federal  program  for  a  State 
upon  the  withdrawal  of  approval  of 
part  of  a  State  program  under  30  CFR 
733. 

(b)  Revision.  The  Director  may 
revise  a  Federal  program  for  a  State,  if 
necessary  to  further  the  purposes  of 
the  Act  and  the  regulations  adopted 
under  the  Act. 

(c)  Termination.  The  Director  shall 
terminate  impropriate  portions  of  a 
Federal  program  for  a  State,  upon  ap- 
proval  of  a  State  program  under  30 
CFR  Parts  731  and  732  that  replaces  a 
complete  or  partial  Federal  program 
for  that  State. 

S  785.12  Public  notice  requirements. 

Prior  to  the  promulgation  or  revi¬ 
sion  of  a  Federal  program,  the  Direc¬ 
tor  shall  give  public  notice  as  follows: 

(a)  Notice  shall  be  published  in  the 
Fkdkral  Ruister  at  ’  least  60  days 
before  the  date  of  the  hearing  re¬ 
quired  under  Section  736.13  and  shaU 
include  — 

(1)  A  statement  of  the  bases  and 
purposes  of  the  proposed  program  or 
revision; 

(2)  The  proposed  text  of  the  regula¬ 
tions  of  the  program  or  revision; 

(3)  The  proposed  effective  date  of 
the  program  or  revision; 


(4)  The  l(xmtlon  of  the  Regimial 
Office  and  public  office  in  the  capital 
city  of  the  State  where  the  text  of  the 
proposed  program  or  revision  and  any 
supporting  information  may  be  re¬ 
viewed  or  copied; 

(5)  The  date.  time,  and  location  in 
the  State  where  the  Office  will  hold  at 
least  one  public  hearing  under  the  su- 
pervlsiim  of  the  Regional  Director; 

(6)  A  summary  of  the  format  and 
the  rules  of  procedure  of  the  public 
hearing,  as  required  under  Section 
736.13;  and 

(7)  Notice  of  the  opportunity  for 
persons  to  submit,  in  writing,  data  and 
comments  on  the  proposed  prmnulga- 
tion  of  a  Federal  program  to  the  Re¬ 
gional  Director  prior  to  the  public 
hearing  or  at  the  public  hearing. 

(b)  The  Regional  Director  shall  pub¬ 
lish  notice  at  least  once  a  week  for  3 
weeks  within  the  30  days  before  the 
hearing  in  at  least  one  newqiaper  of 
general  circulation  in  the  coal  mining 
area  of  the  affected  State.  This  notice 
shall  be  identical  to  the  notice  re¬ 
quired  under  Paragnmh  (a)  of  this 
Section,  except  that  a  brief  description 
of  the  contents  of  the  proposed  pro¬ 
gram  or  revision  may  be  substituted 
for  the  proposed  text  of  the  regula- 
ticMis  of  the  program  or  revision. 

{  785.18  PabUc  comiaeiit. 

(a)  Comments  shall  be  solicited  by 
the  Director  from  the  Administrator 
of  the  Environmental  Protection 
Agency,  the  Secretary  of  Agriculture, 
and  the  heads  of  other  Federal  agen¬ 
cies  concerned  with  or  having  special 
expertise  relevant  to  the  proposed  pro¬ 
mulgation  or  revision  of  the  program. 

(b)  The  Regional  Director  shall  pro¬ 
vide  an  opportunity  for  persons  to 
submit,  in  writing,  data  and  comments 
on  the  proposed  promulgation  or  revi¬ 
sion  of  a  Federal  program  within  60 
days  after  publi(».tion  of  the  notice  in 
the  Federal  Register. 

(c)  Before  promulgation  or  revision 
of  a  Federal  program  for  a  State,  the 
Regional  Director  shall  hold  at  least 
one  public  hearing  within  the  State 
for  the  purpose  of  affording  interested 
persons  an  opportunity  to  submit  data 
and  comments  on  the  proposed  Feder¬ 
al  program  or  revised  Federal  program 
for  the  State.  The  hearings  shall 
follow  legislative  procedures  and  in¬ 
clude  a  presentation  of  the  proposed 
program  or  revision  by  the  Regional 
Director’s  office  and  the  (x>mpilation 
of  an  open  record  of  the  hearing. 

(d)  Additional  hearings  or  additional 
time  for  submitting  comments  after 
the  hearing  may  be  allowed  by  the  Re¬ 
gional  Director,  if  considered  iq>propri- 
ate  by  the  Regional  Director. 

(e)  Upon  completion  of  the  hearings, 
the  Regional  Director  shall  transmit 
to  the  Director  the  hearing  tran¬ 
scripts,  exhibits  submitted,  written 
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presentations  at  the  hearings,  public 
comment  and  the  Regional  Dh^ctor’s 
recommendation  concerning  the  pro¬ 
mulgation  of  a  Federal  program  or  re¬ 
vised  Federal  program  and  any  pro¬ 
posed  regulations. 

(f)  Copies  of  all  written  comments 
received  and  the  transcripts  of  the 
public  hearing  shall  be  made  available 
for  public  inspection  and  copying  at 
the  office  of  the  appropriate  Regional 
Director  and  at  a  public  office  in  the 
capital  dty  of  the  l^te. 

f  7SS.14  Director’s  deckioii. 

(a)  After  considering  all  relevant  in¬ 
formation  received  under  Section 
736.18,  the  Director  shall  decide 
whether  to  promulgate  or  revise  a 
Federal  program  for  the  State. 

(b)  The  Director  shall  publish  the 
decision  in  the  Federal  Reoister.  in¬ 
cluding  a  statement  of  the  basis  and 
purpose  for  the  decision,  the  regula¬ 
tions  of  the  Federal  program  for  the 
State  or  revision  thereof,  and  the  ef¬ 
fective  date  of  the  program  or  revi¬ 
sion. 

1 736.16  InplesMiitatioii,  cnforeesMiit  and 
maintenance  ot  a  Fetlenl  prognun. 

The  Director  shall  implement,  ad¬ 
minister,  maintain  and  enforce  a  Fed¬ 
eral  program  or  any  revision  not  later 
than  30  days  after  a  Federal  program 
is  promulgated  or  revised.  The  provi¬ 
sions  of  a  Federal  program  for  desig¬ 
nation  of  lands  as  unsuitable  for  sur¬ 
face  coal  mining  operations  shall 
apply  at  the  time  provided  for  by  Sub- 
chf4>ter  F  of  this  Chapter. 

f  736.16  Fcdersl  program  terndnation  pro- 
cednres. 

Termination  of  a  Federal  program 
shall  be  accomplished  at  the  same 
time  and  through  the  procedures  for 
approval  of  a  State  program  under  30 
cm  732.  No  Federal  program  shall  be 
considered  terminated  until  a  State 
program  has  been  approved  by  the 
Secretary  in  accordance  with  30  CFR 
782. 

f  736.17  ConsoUdatloii  of  procedara. 

The  Director  may  consolidate  public 
notices,  hearings,  opportunity  for 
public  comment  and  decisions  on  the 
prcMnulgation,  revision  or  termination 
of  a  Federal  program  for  a  State  under 
this  Part,  with  public  notices,  opportu¬ 
nity  for  public  comment  and  hearings 
on  the  approval,  disf^iproval  or  with¬ 
drawal  of  a  State  program  under  80 
CFR  732-733. 

f  736Jil  General  reqniremento  of  a  Feder¬ 
al  prognun. 

(a)  Any  complete  Federal  program 
prmnulgated  or  revised  by  the  Direc¬ 
tor  shall  include  the  contmits  identi- 
fled  in  80  CFR  786.22. 
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(b)  Any  partial  Federal  program 
shall  include  all  of  the  contents  identi¬ 
fied  in  30  CFR  786.22  to  the  extent 
that  those  aspects  of  coal  exploration 
and  surface  coal  mining  and  reclama¬ 
tion  operations  within  the  State  are  to 
be  regulated  by  the  Director  under  the 
partial  program  and  are  not  to  be  reg¬ 
ulated  under  the  remainder  of  the 
State  program  that  continues  in 
effect. 

1 736.22  Contents  of  a  Federal  prognun. 

(a)  In  promulgating  or  revising  any 
Federal  program  for  a  State,  the  Di¬ 
rector  shall— 

(1)  Consider  the  nature  of  that 
State's  soils,  topognvhy,  climate,  and 
biological,  chemical,  geological,  hydro- 
logical,  agronomic,  and  other  relevant 
physical  conditions; 

(2)  Include  any  provisions  that  are 
necessary  to  implement  the  require¬ 
ments  of  the  Endangered  Species  Act 
of  1973,  as  amended  (16  Uj3.C.  531  et 
seq.),  the  Fish  and  Wildlife  Coordina¬ 
tion  Act,*  as  amended  (16  UJB.C.  661- 
666c),  the  National  Historic  and  Pres- 
ervaUon  Act  of  1966  (16  UJS.C.  470), 
the  Archaeological  and  Historic  Pres- 
ervaUon  Act  of  1974  (16  nH.C.  469a), 
and  other  relevant  Federal  laws  impos¬ 
ing  duties  upon  the  Secretanr;  and 

(8)  Include,  if  required  pursuant  to 
30  CFR  786.23,  any  performance 
standards  for  the  regulation  of  coal 
exploration  and  surface  coal  mining 
and  reclamation  operations  more 
stringent  than  those  otherwise  pro¬ 
vided  for  by  this  Chapter  and  the  Act. 

(b)  Any  Federal  program  for  a  State, 
including  appropriate  portions  of  a 
partial  Federal  program  which  is  pro¬ 
mulgated  or  revised  by  the  Director, 
shall  provide  for  Federal  regulation  of 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations  on 
non-Federal  and  non-Indian  lands 
within  the  State  in  accordance  with 
the  requirements  of  the  Act  and  this 
Chapter,  including,  at  a  minimum,  the 
following  provisions:  30  CFR  700,  701, 
707,  760,  761,  762,  765,  Subchapter  O, 
Subchapter  J,  Subchapter  K,  30  CFR 
842, 843,  and  ^bchapter  M. 

(c)  For  the  purpose  of  avoiding  du¬ 
plication,  the  Federal  program  shall 
include  a  process  for  coordinating  the 
review  and  issuance  of  permits  for  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  under  the  Federal  program 
with  any  other  Federal,  State,  or  local 
planning  or  permit  process  applicable 
to  the  operations  in  the  Jurisdiction 
involved,  including,  but  not  limited 
to— 

(1)  The  Clean  Air  Act,  as  amended 
(42  nJ3.C.  7401  et  seq.  V  Clean  Water 
Act,  as  amended  (30  nH.C.  1251  et 
seq.);  Resource  Conservation  and  Re¬ 
covery  Act  (42  UH.C.  3251  et  seq.);and 

(2)  Plans  approved  by  the  Adminis¬ 
trator  of  the  UH.  Environmental  Pro- 
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tection  Agency  under  Sections  208  or 
308(c)  of  the  Clean  Water  Act,  as 
amended  (33  n.S.C.  SecUon  1288, 
1813(c)). 

1736.23  Federal  prognua  effect  oa  State 
law  or  icgalatkNia. 

(a)  Whenever  a  Federal  program  is 
promulgated  or  revised  for  a  State, 
any  statutes  or  regulations  of  the 
State  regulating  coal  exploration  or 
surface  coal  mining  and  reclamation 
operations  subject  to  the  Act  shall  be 
preempted  and  superseded  by  the  Fed¬ 
eral  program,  insofar  as  the  State  stat¬ 
utes  or  regulations  are  incmiaistent. 
less  stringent  or  preclude  compliance 
with  the  purposes  and  requirements  of 
the  Act  and  the  Federal  program.  In 
promulgating  or  revising  a  Federal 
program  for  a  State,  the  Director  shall 
set  forth  in  the  PkoEXAL  Reoister  any 
State  statute  or  regulation  which  is 
preempted  and  superseded  by  the  Fed¬ 
eral  program. 

(b)  The  provision  of  any  State  stat¬ 
ute  or  regulation  which  provides  for 
more  stringent  land  use  and  environ¬ 
mental  control  and  regulation  of  coal 
exploraticm  or  surface  coal  mfaitng  and 
reclamation  operations  than  do  the 
provisions  of  the  Act  or  any  regulation 
issued  under  the  Act  shall  not  be  pre¬ 
empted  and  simerseded  by  the  Direc¬ 
tor  and  shall  be  incorporated  into  the 
Federal  program  for  the  State. 

f  736b24  Federal  prograai  effect  or  State 
fbadlag. 

(a)  After  the  withdrawal  of  a  State 
program  and  the  pranulgation  and 
implementation  of  a  complete  Federal 
program  for  a  State  and  extmidlng 
unto  approval  of  a  new  State  program, 
the  Director  shall  not— 

(1)  AiK>rove,  fund  or  ctmtlnue  to 
fund  a  State  abandoned  mine  reclama¬ 
tion  program,  under  Section  405(c)  of 
the  Act  and  30  CFR  884.14.  884.15, 
884.16  and  886.18;  or. 

(2)  Idake  any  grants  to  assist  the 
State  in  administering  and  enforcing 
State  programs  under  the  Act  and  30 
CFR  735.11  and  735.12. 

(b)  After  the  withdrawal  of  a  State 
program  in  part  and  the  promulgation 
and  implonentation  of  a  partial  Fed¬ 
eral  program  for  a  State  and  extend¬ 
ing  until  the  aivroval  of  a  ccMuplete 
State  program  the  Director  shall  not— 

(1)  AM>rove.  fund  or  ctmtinue  to 
fund  a  State  abandoned  mine  reclama¬ 
tion  program,  under  Section  405(c)  of 
the  Act  and  30  CFR  884.14.  884.15, 
884.16  and  886.18,  unless  the  Director 
finds,  in  writing,  that  disoontinuatl<m 
of  funding  woidd  not  be  consistent 
with  achieving  the  purposes  of  the 
Act,  and 

(2)  Make  any  grants  to  assist  the 
State  in  administering  and  enforcing 
State  programs  under  the  Act  and  30 
CFR  735.12,  unless  the  Director  finds 
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In  writing  thftt  discontinuation  of 
funding  would  not  be  consistent  with 
achieving  the  purposes  of  the  Act. 


fUKHArm  D—mOUL  LANDS  MOOtAM 

PART  740— GBIERAL  REQUIREMENTS 
FOR  SURFACE  COAL  MINING  AND 
RECLAMATION  OPERATIONS  ON 
FHIBUU.  LANDS 

Sec. 

740.1  Scope  end  purpose. 

740.3  ObjeeUves. 

740.4  Responsibilities. 

740A  Definitions. 

Auibobitt:  Secs.  102,  201,  512,  523,  701, 
and  711  of  Pub.  L.  95-87,  91  Stat  448,  449, 
488,  510,  518,  522  (SO  nR.C.  1202, 1211, 1362, 
1272.  1291,  1201X  and  41  Stat.  427,  as 
amended  (20  XJJB.C.  181  et  seq.). 

1 740.1  Scope  and  purpose. 

This  8ubchiu>ter.  to  regulate  surface 
ooal  mining  and  reclamation  oper¬ 
ations  on  Federal  lands: 

(a)  Establishes  the  procedures  and 
requirements  for  permits; 

(b)  Prescribes  -  the  environmental 
protecti(m  performance  standards; 

(c)  Prescribes  the  requirements  for 
pof  ormance  bonds.  Federal  lessee  pro- 
tectiim.  and  liability  insurance; 

(d)  Establishes  the  responsibilities 
and  procedure  for  inspection  and  en¬ 
forcement; 

(e)  Establishes  a  schedule  for  com¬ 
pliance  with  permanent  regulatory 
program  requirements; 

(f)  Sets  forth  the  requirements  for 
State-Federal  cooperative  agreemoits 
for  regulation  by  a  State  on  Federal 
lands  within  a  State  under  Section 
52S(c)  of  the  Act;  and 

(g)  Oefines  the  functions  and  re- 
qwnsibUities  of  Federal  and  State 
agencies  in  administering  the  provi¬ 
sions  of  the  Act  and  this  Subchspter 
with  req>ect  to  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands. 

f74tJ  ONcetivca 

The  objectives  of  this  Subchiq>ter 
are  to  ensure  that  coal  exploration 
within  a  permit  area  and  siulace  coal 
mining  and  reclamation  operations  In- 
volving  Federal  lands  as  defined  in  30 
cm  700.5,  comply  with  the  require¬ 
ments  of  the  Act,  this  Chiq>ter.  and  all 
other  applicable  State  and  Federal 
laws. 

17484  Rcsponsibllitica 

(a)  The  Secretary  is  responsible  for 
the  approval  or  disapproval  of  mining 
plans  on  Fednal  lands. 

(b)  The  Secretary,  is  responsible  for 
the  execution,  modification  or  termi¬ 
nation  of  State-Federal  cooperative 
agreements  in  accordance  with  30 
CFR745. 


(c)  The  Secretary,  acting  through 
the  Director,  is  responsible  for  the 
process  of  designating  areas  of  Federal 
lands  as  unsuitable  for  all  or  certain 
types  of  siu^ace  coal  mining  oper¬ 
ations,  in  accordance  with  the  require¬ 
ments  of  30  CFR  769. 

(d)  The  Director  is  responsible  for 
the  iqiproval  or  disapproval  of  permit 
iq)plications  for  surface  ooal  mining 
and  reclamation  operations  on  Federal 
lands.  The  Director  is  to  consult  with 
and  obtain  the  consent  of  the  author¬ 
ized  officer  of  the  Federal  surface 
managing  agency,  with  respect  to  spe¬ 
cial  requirements  relating  to  the  pro¬ 
tection  of  non-mineral  resources  of  the 
areas  affected  by  those  operations, 
and  to  assure  operator  compliance 
with  such  special  requirements.  The 
Director  will  also  consult  with  and 
obtain  the  consent  of  the  Director, 
UJS.  Geological  Survey,  concerning  re¬ 
quirements  relating  to  the  develop¬ 
ment,  production,  and  recovery  of 
mineral  resources  in  areas  affected  by 
those  operations. 

(e)  The  Director  is  responsible  for 
iq>proval  of  authorizations  to  conduct 
experimental  practices  on  Federal 
lands,  in  accordance  with  30  CFR 
741.14(b). 

(f)  The  Regional  Directors,  with  the 
con<airrence  of  the  authorized  repre¬ 
sentative  of  the  surface  managing 
agency,  are  responsible  for  the  vprov- 
al  of  performance  bonds.  Federal 
lessee  protection  bonds,  and  liability 
insurance  required  for  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands,  in  accordance  with  30 
CFR  742. 

(g)  The  Regional  Directors  are  re¬ 
sponsible  for  inspection  and  enforce¬ 
ment  with  resp^  to  surface  coal 
mining  and  re(damation  operations  on 
Federal  lands,  to  ensure  compliance 
with  the  requirements  of  the  Act  and 
this  Cluster,  in  accordance  with  30 
CFR  744  and  843. 

(h)  In  accordance  with  30  CFR  311, 
the  Director,  U.8.  Geological  Survey, 
is  remonsible  for  inspection  and  en¬ 
forcement  of  the  terms  and  (»nditions 
of  coal  exploration  licenses  Issued  pur¬ 
suant  to  43  CFR  3507.  The  Director, 
UJB.  Geological  Survey,  is  also  respon¬ 
sible  for  receiving  and  approving  ex¬ 
ploration  plans  on  Federal  coal  leases 
outside  a  permit  area  and  for  inspec¬ 
tion  and  enforcement  of  the  terms  and 
conditions  of  such  exploration  plans 
pursuant  to  30  CFR  211;  and  for  in¬ 
spection  and  enforcement  of  the  coal 
resource  requirements  of  30  CFR  211 
within  the  permit  area. 

(i)  The  Director.  n.S.  Geological 
Survey,  is  responsible  for  reviewing 
the  mining  and  operations  portion  of 
proposed  mine  plans  and  for  recom¬ 
mending  iq>provid.  disapproval  or  con¬ 
ditional  approval  to  the  Secretary. 


1 7404  Dcflnhioiis. 

As  used  in  this  Sub(duq>ter: 

AtUhorlzed  officer  means  any  officer 
designated  by  a  Federal  agency  as 
having  administrative  Jurisdiction  over 
Federal  lands  or  minerals  for  the  exer¬ 
cise  of  authority  in  matters  relating  to 
the  previsions  of  the  Act  and  this 
Chiq>ter. 

Authorized  state  regulatory  authori¬ 
ty  means  a  State  regulatory  authority 
exercising  authority  to  regulate  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  on  Federal  lands  under  a  State- 
Federal  cooperative  agreement  ap¬ 
proved  under  30  CFR  745. 

Coal  Lease  means  a  Federal  coal 
lease  or  license  issued  by  the  U.S.  De¬ 
partment  of  the  Interior’s  Bureau  of 
Land  Management  pursuant  to  the 
Mineral  Leasing  Act  of  1920,  as 
amended  (30  nJB.C.  181  et  seq.)  and 
the  Federal  Acquired  Lands  Leasing 
Act  (30  n.S.C.  351-359).  The  name  of 
the  qDecific  lease  Instrument  is  used  in 
this  Subchiq>ter  where  necessary  for 
precise  meaning  or  more  detailed  ex¬ 
planation. 

Lease  terms  and  conditions  and 
stipulatUms  means  all  of  the  standard 
provisions  of  a  Federal  ooal  lease,  in¬ 
cluding  provisions  relating  to  lease  du¬ 
ration.  fees,  rentals,  royalties,  lease 
bond,  production  and  record  keeping 
requirements,  and  lessee  rights  of  as- 
sipunent.  extension,  renewal,  termina¬ 
tion  uid  expiration;  and  site-specific 
requirements  included  in  Federal  coal 
leases  in  addition  to  other  terms  and 
conditions  which  relate  to  protection 
of  the  environment,  and  human,  natu¬ 
ral  and  mineral  resouioes. 

Mining  Plan  means  a  complete 
mining  and  reclamation  operations 
plan  that  complies  with  the  require¬ 
ments  of  the  Mineral  Leasing  Act  of 
1920,  as  amended  (30  UAC.lOl  et 
seq.),  the  Surface  Mining  Control  and 
Recliunation  Act  of  1977  (30  UJELC. 
1201;  et  seq.),  regulations  promulgated 
under  those  Acts,  and  all  other  appli¬ 
cable  laws  and  regulations.  At  a  mini¬ 
mum,  the  mining  plan  includes  the 
mining  and  operations  plan  required 
under  the  Bflneral  Leasing  Act  of  1920, 
as  amended,  and  the  matter  required 
under  8ubcluq>ter  D  of  this  Chiq>ter 
for  a  permit  for  surface  coal  mining 
and  reclamation  operations. 

Mining  supervisor  means  the  area 
Mining  Supervisor,  Conservation  Divi¬ 
sion.  UB.  Geological  Survey,  or  Dis¬ 
trict  Mining  Supervisor  or  other  sub¬ 
ordinate  acting  under  their  direction. 

Surface  managing  agency  means  a 
Federal  agency  having  administrative 
Jurisdiction  over  the  surface  of  Feder- 
sl  lands  or  over  Federal  minerals. 


PART  741— PBIMITS 

Sec. 

741.1  Scope. 


RDBAL  KOISTR,  VOL  44,  NO.  50— 1UBOAY,  MA8CN  12,  1979 


See. 

T4U  Objective. 

741.4  ReepoaribiUtlee. 

741.11  Ocnerel  oldlcetloiie. 

741.U  Rdatlon  of  pennit  to  mtniny  plan. 

741.1S  Pennit  epplIoUone. 

741.14  RequlremenU  for  ipedal  oper* 

741.15  Pennit  terms. 

741.16  Oonditloiis  of  permits. 

741.17  Criteria  for  permit  spprovsl  or 

tWintol 

741.18  PuMle  peitldpetion  In  permit 
reyiaw  pfoffi 

741.16  Avsilabflity  of  Inf ormstlon. 

741.60  Pennit  review  processing  tor  oper< 
stloos  OD  National  Forest  System  lands. 

741.61  Review  of  permit  appUcatlODs. 

741.66  Issuance  of  permits. 

741.66  Renewal  of  permits. 

741.64  Review  of  approved  permits  and 
permit  revisions. 

741.65  Transfer,  assignment,  or  sale  of 
r^^ts. 

741  JO  Revocation  of  permits. 

AonouTT:  Secs.  106,  601,  506,  507,  508. 
500,  510.  511. 516,  514.  515.  518. 517, 566, 566, 
567.  701  and  711,  Pub.  L.  65-87.  61  Stat.  448. 
446. 476. 474. 478, 476, 480. 486. 484. 485. 486. 
465.  468.  507,  510.  516.  518.  561.  (60  UJS.C. 
1606. 1611, 1658. 1657. 1658. 1656. 1660, 1681, 
1686. 1684. 1685. 1688. 1687, 1676. 1676. 1677. 
1661. 1601):  and  41  Stat.  467,  as  amended  (60 
UAC.  181  etsso.! 

1741.1  8co^ 

This  Part  iNovldes  the  requirements 
tor  permits  to  conduct  surface  cosJ 
mining  and  reclamatltm  operations  on 
Federal  lands. 

f  74U  objectives. 

The  objectives  of  this  Part  are  to¬ 
la)  Ensure  that  surface  coal  mining 
and  redamatiim  operations  (m  Federal 
lands  are  conducted  only  after  the  De¬ 
partment  has  determined  that  reda- 
matl(m  can  be  accomplished  as  re¬ 
quired  by  the  Act  and  this  Subchapter 
on  lands  disturbed  or  affected  by 
those  (Hieratlons; 

(b)  Establish  regulatory  procedures 
governing  the  process  for  making  ap¬ 
plications  for  permits  (m  Federal  lands 
and  for  the  review,  approval,  and  dis¬ 
approval  of  those  appUcatlims  by  the 
Director, 

(c)  Establish  a  procedure  for  public 
participation  In  the  permit  applieati(m 
and  review  process; 

(d)  Establish  the  criteria  and  proce¬ 
dures  for  revlsl(m  or  renewal  of  per¬ 
mits  and  transfer,  sale  or  assignment 
of  rights  granted  under  a  permit  (m 
Federal  lands;  and, 

(e)  Establish  procedures  for  the  rev- 
ocatton  of  permits  on  Federal  lands. 

I741A  Rwpoaribmtks. 

(a)  The  Director,  acting  through  the 
Regional  Directors,  has  the  sole  re- 
9onslbllity  to  receive  and  review  ap¬ 
plications  for  permits  and  revisions 
and  renewals  of  permits  and  iq>pllca- 
tlons  for  the  transfer,  sale  or  assign¬ 
ment  of  permits,  and  to  ain>rove,  dls- 
spprove,  or  conditionally  m>prove  per- 
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mlts  for  surface  coal  mining  and  recla¬ 
mation  operations  on  Federal  lands  In 
States  that  do  not  have  an  improved 
State-Federal  cooperative  agreement 
under  30  CFR  745. 

(b)  In  a  State  where  there  Is  an  iq>- 
proved  State-Federal  Cooperative 
Agreement  under  80  CFR  745,  the  au¬ 
thorised  State  regulatory  authority 
and  the  Director  acting  through  the 
Regional  Directors  have  the  Joint  re- 
qioiudbllity  to  review  applications  for 
permits  arid,  revlslcms.  and  renewals  of 
permits,  and  anm>ve.  disapprove  or 
conditionally  iq>prove  permits  for  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  on  Federal  lands. 

(c)  The  mining  supervisors,  author¬ 
ised  of  Seers  of  surface  tw^«mgi«g  agen¬ 
cies,  and  Regional  Directors  are  re¬ 
sponsible  for  formulating  qiecial  re¬ 
quirements  relating  to  the  develop¬ 
ment,  production  and  recovery  of  coal 
resources,  the  cemservation  and  pro¬ 
tection  of  natural  resources,  and  for 
the  postmining  land  use.  Such  require¬ 
ments  shall  be  medfled  in  amwoved 
mining  plans  for  surface  coal  mining 
and  reclamation  operations  (m  Federal 
lands. 

(d)  The  Secretary  Is  reqionslble  for 
the  approval,  dls^qiroval  or  condition¬ 
al  approval  ot  the  mining  plan  which 
includes  the  (^leratlon  and  redama- 
tkm  plan  for  the  life  of  the  mine. 

f  741.11  General  oUlgatioas. 

(a)  On  and  after  6  numths  from  the 
effective  date  of  this  Subchapter,  re¬ 
gardless  of  lltlgatkm  ccmtestlng  the 
promulgatlim  of  this  Subchiq>ter,  each 
(Rierator  having  an  iqiproved  mining 
plan,  or  having  suinnitted  an  amrov- 
able  new  or  revised  mine  plan  to  the 
Office  before  the  effective  date  of  this 
Subchapter,  for  conducting  surface 
coal  mining  and  reclamation  oper¬ 
ations  on  Federal  lands  shall  comply 
with  the  permanent  performance 
standards  in  SO  CFR  Subchapter  K, 
except  as  provided  In  SO  CFR 
701.11(e).  A  revised  mining  plan  shall 
not  be  required  imtil  an  vpllcatlcm 
for  a  permit  is  required  under  Para¬ 
graph  (c)  of  this  Section  except— 

(1)  Where  the  regulatory  authority 
determines  that  the  existing  approved 
mining  plan  requires  modification  to 
assure  compliance  with  cme  or  more 
performance  standards.  In  such  cases 
the  regulatory  authority  shall  estab¬ 
lish,  in  writing,  a  time  schedule  within 
which  the  persem  conducting  the  oper- 
atl(m  shall  modify  the  ^proved 
mining  plan  to  meet  the  requirements 
of  the  q)eclfied  performance  standard 
or  standards  and  to  achieve  compli¬ 
ance  with  those  requirements.  In  no 
event  shall  the  time  for  modlficatkm 
and  compliance  be  extended  beyond  12 
numths  from  the  effective  date  of  this 
Subchapter,  or  be  construed  to  mean  a 
complete  permit  aimllcatlcm  Is  not  re- 
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qulred  pursuant  to  Paragraph  (c)  of 
this  Section. 

(2)  Where  a  mining  plan  for  a  new 
mine  or  modification  to  an  existing 
mining  plan  Is  required  to  Increase  the 
acreage  to  be  mined,  the  vmllcatlon 
for  improval  of  the  mining  plan  shall 
comply  with  the  requirements  of  SO 
CFR  741.18,  so  CFR  742  and  SO  CFR 
744. 

(b)  Where  surface'  coal  mining  and 
reclamation  operations  are  conducted 
by  a  Federal  leasee  under  an  approved 
mining  plan  or  pennit  which  covers  In¬ 
termingled  Federal  and  non-Federal 
lands,  the  Secretary  shall  require  as  a 
oondltl(m  for  (mentl(ms  on  Federal 
lands,  that  operations  (m  Intermingled 
mm-Federal  lands  be  conducted  In  a 
manner  which  wUl  not  preclude  com¬ 
pliance  with  the  performance  stan(^ 
ards  In  Subchimter  K  (m  Federal 
lands. 

(cKl)  Not  later  than  two  numths 
after  the  effective  date  of  a  State  pro¬ 
gram  or  a  Federal  program  for  a  State 
and  regardless  of  litli^on  ocmtestlng 
the  pnmmlgatlon  of  this  Subchapter 
each  persem  who  conducts  or  eiqwcts 
to  conduct  surface  coal  roini«g  and 
reclamatkm  (mirations  <m  Federal 
lands  after  the  expiration  of  eight 
numths  fitmi  such  tffecUve  date  shall 
file  a  ounplete  appllcatl(m  for  a 
permit  for  those  operations,  and 

(2)  Except  as  provided  In  Paragraph 
(d)  of  this  Section.  <m  or  after  eight 
numths  from  the  effective  date  of  a 
State  program  or  a  Federal  program 
for  a  State,  no  person  shall  conduct 
surface  coal  mining  and  reclamation 
operatl(ms  (m  Federal  lands,  unless 
that  person  has  first  obtained  a  valid 
permit  Issued  by  the  Director  under 
the  Act  and  this  Part 

(d)  A  persem  who  conducts  surface 
coal  mining  ami  redamatiem  oper- 
ations,  under  a  mining  plan  iq>proved 
by  the  Secretary  In  accordance  with 
the  Act  and  30  cm  211,  may  conduct 
those  operations  beyonid  the  period 
prescribed  In  Paragnq>h  (c)  of  this 
Section.  If  aU  of  the  following  condi¬ 
tions  are  present 

(1)  Timely  and  complete  an>licatlon 
for  a  permit  to  coiuiuet  thOM  cmer- 
atlons  under  this  Part  has  been  made 
to  the  Regional  Director,  In  accord¬ 
ance  with  the  provisions  of  the  Act 
and  this  Part 

(2)  The  Director  has  zu>t  yet  ren¬ 
dered  a  final  decision  with  respect  to 
the  permit  applicatlim  pursuant  to  SO 
CFR  741  Jl(aK4)  or  (5);  and 

(S)  Those  operations  are  conducted 
In  compliance  with  all  terms  aiul  om- 
(Utlons  of  the  ain^roved  mining  plan 
and  the  requirements  of  the  Act  SO 
CFR  211,  and  Subchapter  K.  State 
laws  and  regulations  apidlcable 
through  an  approved  oo(meratlve 
agreement  and  the  requirements  of 
the  applicable  lease  or  Ueense. 
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(e)  After  the  teumnce  of  a  new 
pcxmit  under  this  Section,  the  permit' 
tee  ihall  conduct  surface  coal  mining 
and  reclamation  operations  in  accord¬ 
ance  with  all  requirements  of  the 
permit,  in  addition  to  all  requirements 
of  the  lease,  license,  and  all  iq>plicable 
State  and  Federal  regulations. 

f  741.12  Bdatloii  of  penaU  to  sdniiig 

plaa. 

(a)  The  Director  shall  issue  permits 
OEdy  in  accordance  with  an  iq)proved 
mining  plan.  Permit  iqiprovals  may  be 
conditioned  to  reflect  the  Secretary’s 
approval  or  conditional  iq>proval  of 
the  mining  plan. 

(b)  A  mining  plan  shall  include: 

(1)  The  information  required  for  a 
permit  by  30  CFR  741.13;  and 

(2)  A  mining  and  operation  plan 
which  covers  the  life  of  the  surface 
coal  mining  operations  involved  in  ac¬ 
cordance  with  the  Mineral  Leasing  Act 
of  1920.  as  amended  (30  nJ3.C.  181  et. 
seq.)  and  30  C7FR  211. 

(c)  The  aK>licant  shall  file  a  mining 
plan  with  the  Regional  Director. 

(d)  The  Director  shall  advise  the 
Secretary  on  mining  plan  approval  by 
indkssting  that  he  is  prepar^  to 
prove  a  permit. 

1741.13  Penatt  appUeatkHM. 

(a)  Permit  fee.  An  application  for  a 
permit  to  conduct  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands  shall  be  accompanied  by  a  fee 
not  to  exceed  the  actual  or  anticipated 
administrative  costs  of  reviewing,  ad¬ 
ministering,  and  enforcing  the  permit. 
The  amount  of  the  fee  shall  be  deter¬ 
mined  by  a  fee  table  published  by  the 
Director,  or  as  determined  pursuant  to 
a  State-Federal  cooperative  agree¬ 
ment. 

(b)  Copies  required.  The  iqiplicant 
shall  flle  at  leut  seven  copies  of  the 
omnplete  permit  application  with  the 
Regional  Director. 

(c)  Contents  of  applicaiions. 

(1)  A  permit  application  shall  meet 
the  requirements  of  30  CFR  771.23 
and  shall  Include: 

(i)  The  legal,  financial,  compliance 
and  related  information  required  by  30 
CFR  778  for  surface  mining  activities 
or  by  30  Cm  782  for  underground 
mining  activities; 

(ii)  The  information  on  environmen¬ 
tal  resources  in  the  permit  and  adja¬ 
cent  areas  required  by  30  CFR  779  for 
surface  mines  or  30  CFR  783  for  im- 
derground  mining  activities; 

(iii)  A  reclamation  and  operations 
plan  as  required  by  30  CFR  780  for 
surface  mining  activities,  or  as  re¬ 
quired  by  30  CFR  784  for  underground 
mining  activities.  The  mining  and  rec¬ 
lamation  plan  shall  include  an  explo¬ 
ration  plan  covering  all  exploration  ac¬ 
tivities  within  the  permit  area,  includ- 
Ing  the  requirements  of  30  CFR  776, 


RULiS  AND  RfGULATIONS 

except  information  already  submitted 
pursuant  to  30  CFR  779  and  780  or  30 
CFR  783  and  784  need  not  be  repeat¬ 
ed.  Exploration  proposed  to  be  con¬ 
ducted  within  the  permit  area  during 
the  permit  term  in  addition  to  that  ap¬ 
proved  in  a  permit  shall  only  be  con¬ 
ducted  after  it  is  authorised  in  an  ap¬ 
proved  permit  revision. 

(2)  An  iqiplicant  seeking  authorisa¬ 
tion  to  conduct  any  of  the  q>ecial  cate¬ 
gories  of  surface  coal  mining  axid  rec- 
lamation  operations  included  in  30 
CFR  741.14  shall  Include  in  the  permit 
iq>plication  in  addition  to  the  informa¬ 
tion  required  in  this  Section  the  iqipli- 
cable  requirements  of  30  CFR  741.14. 

(3)  Where  the  surface  of  the  Federal 
lands  is  subject  to  a  lease  or  permit 
issued  by  the  Federal  government  to  a 
person  other  than  the  iq>plicant,  the 
aiH>lication  for  a  permit  shall  include 
the  written  consent  of  the  permittee 
or  lessee  to  enter  and  commence  sur¬ 
face  coal  mining  operations  on  those 
lands.  Where  written  consent  cannot 
be  obtained  by  the  iqiplicant,  evidence 
of  the  execution  of  a  Federal  lessee 
protection  bond  shall  be  submitted  to 
the  Regional  Director  according  to  30 
CFR  742.13. 

f  741.14  RcquireBMnta  for  special  oper- 
atkHu. 

(a)  Persons  seeking  to  engage  in  spe¬ 
cial  bituminous  surface  coal  mining  in 
Wyoming  shall  comply  with  30  CFR 

785.12. 

(b)  Persons  seeking  to  conduct  ex¬ 
perimental  practices  as  part  of  surface 
coal  mining  and  reclamation  oper- 
ations  shall  comply  with  30  CFR 

785.13. 

(c)  Persons  seeking  to  engage  in 
mountain-top  removal  surface  coal 
mining  and  reclamation  activities  shall 
comply  with  30  CFR  785.14. 

(d)  Persons  seeking  to  engage  in 
steep  slope  surface  coal  mining  and 
reclamation  operations  shaU  comply 
with  30  CFR  785.15. 

(e)  Persons  seeking  to  conduct  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  on  steep  slopes  involving  var¬ 
iances  from  the  requirements  of  the 
Act,  Subchiq>ter  ^  and  applicable 
state  statutes  and  regulations  which 
require  disturbed  areas  to  be  restored 
to  their  iqiproximate  original  contour, 
shall  comply  with  30  CFR  785.16. 

(f )  Persons  seeking  to  engage  in  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  on  prime  farmlands  shall 
comply  with  30  CTFR  785.17. 

(g)  Persons  seeking  to  engage  in 
combined  surface  and  underground 
mining  activities,  involving  a  delay  in 
the  requirements  of  Section  515(bK16) 
of  the  Act,  8ubchiq>ter  K  of  this 
Chiq>ter.  and  iqiplicable  State  statutes 
and  regulations  to  conduct  reclama¬ 
tion  operations  as  contemporaneously 


as  practicable  with  mining  operations, 
«Hmii  comply  with  30  CFR  785.18. 

(h)  Persons  seeking  to  engage  in  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  in.  adjacent  to  or  under  an  allu¬ 
vial  vaUey  floor  in  arid  or  semi-arid 
areas  west  of  the  100th  meridian  shaU 
comply  with  30  CFR  785.19. 

(i)  Persons  seeking  to  engage  in 
auger  mining  shall  comply  with  30 
CFR  785.20. 

(J)  Persons  seeking  to  engage  in  the 
operation  of  coal  processing  plants 
and  support  facilities,  not  located 
within  the  permit  area  of  a  specified 
mine,  shall  comply  with  30  CFR 

785.21. 

(k)  Persons  seeking  to  engage  in  the 
operation  of  in  situ  coal  processing  ac- 
tivities  ShaU  comply  with  30  CFR 

785.22. 

8  741.16  Penoit  teraw. 

(a)  Each  permit  to  conduct  surface 
coal  mining  and  reclamation  oper¬ 
ations  on  Federal  lands  shaU  be  issued 
for  a  fixed  term  not  to  exceed  five 
years  and  shaU  be  consistent  with  the 
v;>proved  mining  plan.  If  the  appUcant 
satisfies  the  foUowing  requirements,  a 
longer  specified  permit  term  may  be 
granted: 

(l)  Where  a  permit  term  over  five 
years  is  reasonably  needed  to  aUow 
the  appUcant  to  obtain  necessary  fi¬ 
nancing  for  equipment  or  opening  of 
the  operation  and  this  need  is  verified, 
in  writing,  by  the  iq>pUcant’s  proposed 
source  for  the  financing,  and 

(2)  The  appUcation  is  fuU  and  com¬ 
plete  for  the  longer  term. 

(b)  (1)  A  permit  shaU  terminate  if 
the  permittee  has  not  commenced  the 
surface  coal  mining  operations  covered 
by  the  permit  within  three  years  of 
the  Issuance  of  the  permit.  The  Secre- 
tu7  may  grant  a  reasonable  extension 
of  time  upon  a  written  showing  by  the 
permittee  that  the  extension  is  neces¬ 
sary  because  of  Utigation  precluding 
the  commencement  of  operations  or 
threatening  substantial  eomomic  loss 
to  the  permittee,  or  because  of  other 
conditions  beyond  the  control  and 
without  the  fault  or  negligence  of  the 
permittee. 

(2)  An  extension  of  time  may  not  be 
granted  if  the  effect  of  that  extension 
would  be  to  extend  the  term  of  a  Fed¬ 
eral  coal  lease  beyond  the  period  al¬ 
lowed  for  diligent  development  under 
the  terms  and  conditions  of  the  lease 
and  the  requirements  of  Section  7  of 
the  Mineral  licaaing  Act  of  1920,  as 
amended  (30  U8C  181  et  seq.)  and  43 
CFR  3500. 

(3)  With  respect  to  coal  to  be  mined 
for  use  in  a  synthetic  fuel  faculty  or 
specific  major  electric  generating  fa- 
duty,  the  permittee  shall  be  deemed 
to  have  commenced  surface  mining  op¬ 
erations  at  the  time  the  construction 


KOMAL  kKMSTS,  VOL  44,  NO.  50— TUBOAY,  MAKH  13,  1979 


of  the  synthetic  fuel  or  generating  fa¬ 
cility  is  initiated. 

(4)  Extensions  of  time  granted  by 
the  Director  under  Paragraph  (a)  of 
this  Section  shall  be  specifically  set 
forth  in  the  permit  and  public  notice 
of  the  extension  shall  be  by  publican 
tion  in  the  Federal  Register  and  such 
other  means  as  the  Director  deter¬ 
mines  lujpropriate. 

S  741.14  CondltkHU  ot  pomits. 

All  permits  issued  under  this  Part 
shall  reflect  coiudderatlon  of  the  di¬ 
verse  physical,  climatological,  and 
other  unique  characteristics  of  the 
Federal  lands  in  question  and  shall  in¬ 
clude  the  terms  and  conditions  for  per¬ 
mits  required  by  30  CFR  786. 

S  741.17  Criteria  for  permit  approval  or 
deniaL 

No  permit  or  revision  application  in¬ 
volving  Federal  lands  shall  be  v>- 
proved,  unless  the  iq>plication  affirma¬ 
tively  demonstrates  and  the  Director 
finds,  in  writing,  on  the  basis  of  infor¬ 
mation  in  the  application  or  from  in¬ 
formation  otherwise  available,  which 
is  documented  in  the  iq>proval  and 
made  available  to  the  applicant,  that— 

(a)  The  Secretary  has  iq>proved  the 
applicant’s  proposed  mining  plan; 

(b)  The  iqjpllcant  has  satisfied  all 
applicable  requirements  for  the  iq>- 
proval  of  permits  under  30  CFR  786; 

(c)  If  the  operations  are  on  Federal 
lands  in  a  State  having  an  iq>proved 
State-Federal  cooperative  agreement, 
both  the  Director  and  the  authorised 
State  regulatory  authority  have  con¬ 
curred  in  the  approval  of  the  permit; 
and 

(d)  The  iq>plicant  has  complied  with 
all  other  requirements  of  iq>plicable 
Federal  laws  including  but  not  limited 
to,  the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  n.S.C.  181  et  seq),  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (43  n.S.C.  1701  et  seq.). 
and  regulations  adopted  under  those 
Acts. 

9  741.18  Public  purticipution  In  permit 
review  process. 

The  provisions  for  public  participa¬ 
tion  in  the  permit  review  process  of  30 
CFR  786.11  through  786.15  shall  apply 
to  the  review  of  each  iq}plication  for  a 
permit  to  conduct  siu^ace  coal  mining 
and  reclamation  operations  under  this 
Subchiq>ter.  except  that  where  public 
hearings  were  held  and  determina¬ 
tions  made  under  Section  2(aX3)  (A), 
(B)  and  (C)  of  the  Mineral  Leasing 
Act,  as  amended  (30  UJ3.C.  201(aX3) 
(A),  (B)  and  (O),  the  matters  covered 
by  such  hearings  and  the  determina¬ 
tions  made  need  not  be  readdressed 
and  shall  be  made  a  part  of  the  record 
of  any  public  hearing  held  pursuant  to 
this  Subchapter. 


RUUES  AND  MOULATKMiS 

f  741.lt  Availability  of  inforamtioii. 

(a)  Information  in  a  permit  iqiplicap 
tion  on  file  with  the  Offlee  and  any 
state  regulatory  authority  shall  be 
open  for  public  inspection  and  copying 
at  reasonable  times  upon  written  re¬ 
quest,  subject  to  the  following— 

(1)  Information  in  a  permit  applica¬ 
tion  which  pertains  only  to  the  aiuJy- 
sis  of  the  chemical  and  physical  prop¬ 
erties  of  the  coal,  except  information 
on  a  mineral  or  elemental  content 
which  is  potentially  toxic  in  the  envi- 
romnent,  shall  be  kept  confidential 
and  not  made  a  matter  of  public 
record;  and 

(2)  Only  Information  in  mining  and 
reclamation  plan  portions  of  the  iq>pli- 
cation,  which  is  required  to  be  filed 
with  the  Regional  Director  under  Sec¬ 
tion  508  of  the  Act  and  which  Is 
exempt  from  disclosure  by  the  Free¬ 
dom  of  Information  Act  (5  UJ3.C. 
552(b)).  shall  be  held  in  confidence  by 
the  Regional  Director  according  to  43 
C*FR  2. 

(b)  Information  in  a  permit  iq>plica- 
tion  required  to  be  kept  confidential 
under  paragnq>h  (a)  of  this  Section, 
shall  be  clearly  identified  by  the  iM;)pli- 
cant  by  marking  each  page  of  the  doc- 
ument  with  the  words  “CONFIDEaf- 
TIAL  INFORMA'nON”  at  the  top  of 
the  page.  Faflure  to  add  “CONFIDEN¬ 
TIAL  INFORMAHON”  wiu  be  con¬ 
strued  as  a  waiver  of  confidentiality. 
All  pages  so  mailied  shall  be  physical¬ 
ly  separated  by  the  vplicant  from 
other  portions  of  the  iq>plication. 

9741.20  Pennit  review  yroceaeing  for 
eiatioiis  on  National  Forest  Sjrsteni 
lands. 

Upon  receipt  of  an  application  for  a 
permit,  the  Regional  Director  shall, 
when  a  permit  application  or  a  pro¬ 
posed  revision  of  an  iq>proved  permit 
involves  surface  coal  mining  and  recla¬ 
mation  operations  on  Federal  lands 
within  the  boundaries  of  National 
Forest  System  lands,  transmit  a  copy 
of  the  complete  application  or  pro¬ 
posed  revision  to  the  Chief.  UB. 
Forest  Service,  with  a  request  for 
review  of  the  iq>plication  and  consent 
to  its  iq>proval  by  the  Secretary  of  Ag¬ 
riculture. 

9  74U1  Review  of  pennit  applications. 

(aXl)  The  Regional  Director  shall 
review  the  application,  written  com¬ 
ments.  written  objections,  and  records 
of  any  informal  conference  held  with 
respect  to  the  implication  under  Sec¬ 
tion  741.18  and  recommend  improval, 
disapproyal.  or  conditional  improval  of 
the  implication  to  the  Director.  Prior 
to  making  a  recommendation,  the  Re¬ 
gional  Director  shall  consult  with  and 
obtain  the  consent  of  the  authorised 
officer  of  the  surface  managing 
agency  and  the  Director.  UB.  Oeologi- 
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cal  Survey,  as  provided  in  30  cm 
740.4(d). 

(2)  The  Director  shall  approve,  re¬ 
quire  modificatkm  of,  or  deny  all  ap- 
plicatlcms  for  permits  under  the  Fed¬ 
eral  lands  program,  on  the  basis  of — 

(i)  Complete  aimUcatlons  for  pennits 
and  revislmis  w  renewals  thereof 
which  meet  the  requirements  of  this 
Part; 

(ii)  Public  paitldpatimi  as  provided 
for  in  this  Part; 

(iii)  Compliance  with  any  wdicable 
provision  of  30  CFR  785; 

(iv)  Processing  and  review  of  aimlica- 
Uons  as  required  by  this  Part. 

(3)  The  Director  shall  take  aetkm  as 
required  by  this  Paragraph  within  a 
reasonable  time  after  receipt  of  all  of 
the  Information  described  in  Para¬ 
graph  (2).  and  such  additional  infor¬ 
mation  as  he  or  she  may  require  of  the 
Director.  UB. .  Geological  Survey,  or 
the  permit  aimlicant. 

(4)  Issuance  of  Dedskms. 

(i)  If  an  informal  conference  is  held 
under  Section  741.18,  the  Director 
shall  give  within  60  da^  of  the  omf  er- 
ence  his  or  her  written  findings  to  the 
permit  applicant  and  to  each  person 
who  is  a  party  to  the  omferenoe, 
granting  ot  denying  the  permit  in 
whole,  or  in  part,  and  stating  the  wpe- 
dfic  reasems  thei^ore  in  the  decision. 
In  states  where  an  approved  coopera- 
ttve  agreement  exists  under  10  CFR 
745,  the  Director  shall  stmultanemisly 
transmit  a  copy  of  those  findings  and 
any  permit  issued  to  the  state  regula¬ 
tory  authority. 

(ii)  If  no  such  tnfoimal  conference 
has  been  held,  the  Directs  shall 
transmit  his  or  her  written  findings  to 
the  peimit  HVUcant,  granting  or 
denying  the  permit,  in  whole,  or  in 
part,  and  stating  the  spedfic  reasons 
therefore  in  the  decision. 

(ill)  Simultaneously,  the  Directm 
shall  transmit  a  copy  of  his  ot  her  de¬ 
cision  to  each  person  and  govenunent 
official  who  filed  a  written  objectfam 
or  comment  with  remeet  to  the  appli- 
catiOTi.  and  to  the  state  regulatoy  au¬ 
thority,  where  the  application  was  tor 
mining  in  a  state  idiere  an  approved 
comerative  agreement  under  30  CFR 
745  exists.  The  Director  shall  also  si- 
multaneously  publish  a  summary  of 
his  OT  her  decision  in  a  newmaper  or 
similar  periodical  of  general  circula¬ 
tion  in  the  general  area  of  the  i»t>- 
poaed  meration.  Within  10  days  after 
the  granting  of  a  permit,  the  Director 
shall  make  the  notifications  required 
by  30  CFR  786.23. 

(5)  The  final  decision  of  the  DirectOT 
is  subject  to  an  appeal  to  the  Depart¬ 
ment’s  Office  of  Hearings  and  Appeals 
as  provided  in  10  Cm  787.11. 

(b)  If  the  Regional  DirectOT  deter¬ 
mines  from  either  the  adiednle  sub¬ 
mitted  as  part  of  the  application 
under  10  CFR  778.14(c)  or  782.14(c),  or 
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from  other  available  information,  that 
any  surface  coal  mining  operation 
owned  or  controlled  by  the  applicant 
is  currently  in  violation  of  any  law, 
rule,  or  regulation  of  the  United 
States,  of  any  State  law,  rule  or  regu¬ 
lation  enacted  pursuant  to  Federal 
law,  rules  or  regulation,  or  of  any  pro¬ 
vision  of  the  Act  pertaining  to  air  or 
water  environmental  protection,  the 
reiulatory  authority  shall  require  the 
iq)plicant.  before  the  issuance  of  the 
permit,  to— 

(1)  Submit  to  the  regulatory  author¬ 
ity  reviewing  the  iq>pllcatlon  proof 
which  is  satisfactory  to  the  regulatory 
authority,  department,  or  agency 
which  has  Jurisdiction  over  such  viola¬ 
tion,  that  the  violation— 

(1)  Has  been  corrected,  or 

(ii)  Is  in  the  process  of  being  correct¬ 
ed;  or 

(2)  Establish  to  the  satisfaction  of 
the  regulatory  authority  reviewing  the 
^plication  that  the  applicant  has 
filed  and  is  presently  pursuing,  in  good 
faith,  a  direct  administrative  or  Judi- 
dal  appeal  to  contest  the  validity  of 
that  violation.  If  the  administrative  or 
Judicial  hmulng  authority  either 
denies  a  stay  iq>plied  for  in  the  vpeal 
or  affirms  the  violation,  then  any  sur¬ 
face  coal  mining  operations  being  con¬ 
ducted  imder  a  permit  issued  accord¬ 
ing  to  thte  Paragraph  shall  be  immedi¬ 
ately  terminated,  imless  and  until  the 
provision  of  Paragraph  (1)  above  are 
satisfied. 

(c)  Before  any  flnal  determination 
by  the  regulatory  authority  that  the 
aimlicant,  or  the  operator  specified  in 
the  application,  controls  or  has  con¬ 
trolled  mining  operations  with  a  dem¬ 
onstrated  pattern  of  willful  violation 
of  the  Act  of  such  nature,  duration, 
and  with  such  resulting  irr^Muable 
damage  to  the  environment  as  to  indi¬ 
cate  an  intent  not  to  comply  with  the 
provision  of  the  Act,  the  applicant  or 
operator  shall  be  afforded  an  opportu¬ 
nity  for  an  adjudicatory  hearing  on 
the  determination  as  provided  for  in 
43CFR4. 

1741.22  IsMiaiiec  of  pomits. 

After  the  approval  of  an  application 
for  a  new  or  revised  prnmit,  or  for  re¬ 
newal  of  an  existing  permit,  but  prior 
to  issuance  of  such  permit,  the  ai^li- 
cant/permlttee  shall  file  with  the  reg¬ 
ulatory  authority  a  performance  bond, 
proof  of  liability  insurance,  and  where 
required,  evidmce  of  the  execution  of 
a  Federal  lessee  protection  bond  which 
meet  the  requirements  of  SO  CFR  Sub- 
chiq>ter  J  and  30  CFR  742.13. 

1 741AS  Bcnewal  of  pcnaite. 

Each  permit  issued  under  this  Sub¬ 
chapter  shall  carry  with  it  the  ri^t  of 
successive  renewal  upon  expiration, 
for  areas  within  the  bouiularies  of  the 
existing  permit,  in  accordance  with 
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the  requirements  of  30  CFR  788.13 
through  788.16.  Terms  of  a  permit  to 
conduct  operations  lihder  a  lease 
issued  pursuant  to  the  Idineral  Leas¬ 
ing  Act.  as  amended  (30  USC  181  et 
seq.),  may  not  be  extended  beyond  the 
period  allowed  for  diligent  develop¬ 
ment  under  the  terms  and  conditions 
of  the  lease  as  provided  for  in  Section 
7  of  that  Act  and  43  CFR  3500. 

9741.24  Beview  of  approved  permits  and 
permit  revisions. 

(a)  The  Regional  Director  shaU 
review  each  Federal  permit  issued  and 
outstanding  in  accordance  with  30 
CFR  788.11. 

(b)  Upon  the  recommendation  of  the 
Regional  Director  following  that 
review,  the  Director,  may  require,  by 
order,  supported  by  written  findings, 
reasonable  revision  or  modification  of 
the  permit  provisions,  in  accordance 
with  the  procedures  in  30  CFR 
788.11(b). 

(c)  Where  changes  or  other  factors 
constitute  a  significant  departure  from 
the  method  of  mining  or  reclamation 
operations  flq>proved  in  the  original 
permit,  the  permittee  shall  apply  for  a 
revised  permit,  in  accordance  with  the. 
requirements  of  30  CFR  786.  The  per¬ 
mittee  shall  submit  seven  copies  of  a 
permit  revision  iq>plication  to  the  Re¬ 
gional  Director. 

(d)  Applications  for  approval  of  a 
permit  revision  which  require  modifi¬ 
cation  of  an  lUDproved  mining  plan 
shall  not  be  approved  tmtil  the  modifi¬ 
cation  of  the  mining  plan  has  been  iq>- 
proved  by  the  Secretary. 

f741J6  Transfer,  assignment,  or  sale  of 
rights. 

(a)  The  provisions  of  30  CFR  788.17 
through  788.19  shall  govern  the  iq>- 
proval  by  the  Director  of  the  transfer, 
assignment  or  sale  of  rights  granted 
under  a  permit  issued  pursuant  to  this 
Subchapter.  No  person  shall  obtain  a 
transfer,  assignment,  or  sale  of  rights 
granted  under  a  permit  issued  under 
this  Subchapter  without  the  iq>proval 
of  the  Director. 

(b)  Applications  for  transfer,  assign¬ 
ment  or  sale  of  rights  granted  under 
permits  shall  be  filed  with  the  Region¬ 
al  Director. 

(c)  The  Regional  Director,  before 
recommending  to  the  Director  iq>prov- 
al  or  disapproval  of  an  i4>plication  for 
transfer,  assignment  or  sale  of  rights, 
shall  obtain  the  concurrence  of  the  Di¬ 
rector.  UB.  Bureau  of  Land  Manage¬ 
ment.  and  the  Director,  UB.  Geologi¬ 
cal  Survey. 

(d)  The  Director  shall  authorise  the 
Regional  Director  to  grant  the  appli¬ 
cation.  if  he  or  she  approves  the  trans¬ 
fer,  sale  or  assignment. 

(e)  Approval  of  a  transfer,  assign¬ 
ment  or  sale  of  rights  granted  under  a 
permit  shall  not  be  construed  to  con¬ 


stitute  a  transfer  or  assignment  of 
leasehold  interests.  Leasehold  inter¬ 
ests  may  only  be  transferred  or  as- 
signed  in  accordance  with  43  CFR 
3506. 

1 741.26  RevocatloB  of  pcnalts. 

(a)  A  permit  to  conduct  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  may  be  suspended  or  re¬ 
voked  by  the  Director,  in  accordance 
with  the  procedures  in  30  CFR  843.13. 

(b)  If  a  permit  to  conduct  surface 
coal  mining  and  reclamation  oper¬ 
ations  on  Federal  lands  is  suspended 
or  revoked,  the  Regional  Director 
shall  notify  the  Director.  UB.  Bureau 
of  Land  Management  and  recommend 
that  action  be  taken  by  the  Bureau  to 
cancel  the  Federal  lease,  in  accordance 
with  the  procedures  in  43  CFR  Sub¬ 
part  3523. 


PART  742->BONDS  AND  UAMUTY 
INSURANCE  ON  FEDERAL  LANDS 

Sec. 

742.1  So^ 

743.4  RespoostbtlltieB. 

742A  Definitions. 

742.11  Federal  lease  b(mds. 

743.12  Performance  bonds. 

742.13  Federal  leasee  protection  bonds. 

743.14  Amount  and  duration  of  perfmm- 
anoe  bonds. 

743.15  Form  of  performance  bonds. 

742.16  Terms  and  conditions  of  perform¬ 
ance  bonds. 

743.17  Terms  and  conditions  for  liability 
insurance. 

743.16  Rdeaae  of  bonds. 

742.19  Performance  b<md  fcnfelture  crite¬ 
ria  and  procedures. 

Aotbmutt:  Secs.  103,  301,  507,  609,  519, 
523. 715,  Pub.  L.  95-87. 91  Stat.  448, 449,  474, 
479,  501,  510,  625  (SO  UB.C.  1307, 1311, 1257, 
1259,  1269,  1273,  1305);  and  41  Stat.  437,  as 
amended  (30  TJBC.  181  et  seq.). 

§742.1  Scope. 

This  Part  sets  forth,  with  respect  to 
Federal  lands,  the  peilormanoe  bond. 
Federal  lessee  protection  bond  and  lia¬ 
bility  insurance  required  under  the 
Surface  Mining  Control  and  Reclama- 
tim  Act  of  1977.  It  includes  proce¬ 
dures  for  setting  performance  bond 
and  liability  insurance  amounts,  and 
provides  for  the  reduction  of  perform¬ 
ance  bond  requirements  where  dual 
bonding  exists  on  Federal  lands. 

9742.4  RcspoBsibilltlca. 

(a)  The  Director  shall  prescribe  and 
furnish  the  form  for  filing  a  perform¬ 
ance  bond.  The  Director  shall  pre¬ 
scribe  terms  and  conditions  for  bonds 
and  insurance  in  accordance  with  this 
Part 

(b)  The  Director  is  reqwnsible  for 
determining  the  amount  of  the  per¬ 
formance  bond.  Federal  lessee  protec¬ 
tion  bond,  and  liability  insurance  re¬ 
quired  for  each  permit  area,  including 
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adjustments  to  the  Initial  amount, 
from  time  to  time,  as  affected  land 
acreaces  are  increased  or  decreased  or 
where  the  cost  of  future  reclamation 
changes. 

(c)  The  Director  is  responsible  for 
the  release  of  performance  bonds. 

(d)  The  Director  shall  Initiate  pro¬ 
ceedings  for  forfeiture  of  all  or  imrt  of 
a  bond  in  accordance  with  30  CFR  808. 

1742.5  DeflnltloiM. 

Federal  lease  bond  means  a  surety 
bond  payable  to  the  United  States  re¬ 
quired  pursuant  to  43  CFR  3504  for 
compliance  with  the  terms  and  condi¬ 
tions  of  a  Federal  coal  lease. 

Federal  lessee  protection  bond 
means  a  bond  payable  to  the  United 
States  for  use  and  benefit  of  a  permit¬ 
tee  or  lessee  authorized  under  other 
Federal  laws  on  Federal  lands,  to 
secure  payment  of  any  damages  to 
crops  or  tangible  improvements. 

$742.11  Federal  lease  bonds. 

(a)  All  operators  on  any  Federal 
lease  shall  have  a  Federal  lease  bond. 
Lessees  holding  a  lease  before  the  ef¬ 
fective  date  of  these  regulations  where 
the  lease  is  covered  by  a  bond  required 
imder  43  CFR  3504,  may  apply  to  the 
authorized  officer  for  release  of  liabili¬ 
ty  for  that  portion  of  the  Federal 
lease  bond  that  covers  reclamation  re¬ 
quirements. 

(b)  The  authorized  officer  may  re¬ 
lease  the  liability  for  that  portion  of 
the  Federal  lease  bond  that  covers  rec¬ 
lamation  requirements  if: 

(1)  The  Federal  lessee  has  secured  a 
suitable  performance  bond  covering 
the  permit  area  under  this  part; 

(2)  There  are  no  pending  actions  or 
unresolved  claims  against  existing 
bonds:  and 

(3)  The  authorized  officer  receives 
concurrence  from  the  Regional  Direc¬ 
tor  and  the  Mining  Supervisor. 

(c)  Bonding  requirements  on  Federal 
leases  issued  pursuant  to  43  CFTl  3600 
after  the  effective  date  of  this  Sub¬ 
chapter  shall  not  Include  the  perform¬ 
ance  bond  required  in  this  Part. 
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surface  of  the  land  is  subject  to  a  lease 
or  permit  issued  by  the  United  States 
and  the  i^iplicant  for  a  mining  pmnit 
is  unable  to  obtain  the  written  consent 
of  the  permittee  or  lessee  of  the  sur¬ 
face  to  enter  and  commence  surface 
coal  mining  operations,  the  v;>plicant 
shall  submit  to  the  Regional  Director 
with  his 'implication  for  a  permit  evi¬ 
dence  of  execution  of  a  bond  or  under¬ 
taking  which  meets  the  requirements 
of  this  Section.  The  Federal  leasee 
protection  bond  is  in  addition  to  the 
performance  bond  required  by  Section 
742.12. 

(b)  The  bond  shall  be  payable  to  the 
United  States  for  the  use  and  beneflt 
of  the  permittee  or  lessee  of  the  sur¬ 
face  lands  involved. 

(c)  The  bond  shall  secure  payment 
to  the  surface  estate  for  any  damage 
which  the  surface  coal  mining  and  rec¬ 
lamation  operation  causes  to  the  crops 
or  tangible  Improvements  of  the  per¬ 
mittee  or  lessee  of  the  siu*face  lands. 

(d)  The  amount  of  the  bond  shall  be 
determined  either  by  the  applicant 
and  the  Federal  lessee  or  permittee  or 
as  determined  in  an  action  brought 
against  the  person  conducting  surface 
coal  mining  and  reclamation  oper¬ 
ations  or  upon  the  bond  in  a  court  of 
competent  Jurisdiction. 

f  742.14  AiMHUit  and  dnration  of  perfonn- 
aaee  bonds. 

The  amount  and  duration  of  the  per¬ 
formance  bond  for  surface  mlidng  and 
reclamation  operations  on  Federal 
lands  shall  be  in  accordance  with  30 
CFR  805. 

1 742.16  Form  of  pcrfonaancc  bonds. 

The  form  of  the  performance  bond 
shall  be  established  by  the  Regional 
Director  and  shall  include  either— 

(a)  A  surety  bond; 

(b)  A  collateral  bwid,  which  meets 
the  requirements  of  30  CFR  808.11;  or, 

(c)  A  self-bond,  which  meets  the  re¬ 
quirements  of  30  CFR  808.11(b). 

f  742.14  Terms  and  conditions  of  pctfomi- 
anee  bonds. 


8  742.12  Pofonnance  bonds. 

(a)  Each  person  conducting  surface 
coal  mining  and  reclamation  oper¬ 
ations  on  Federal  lands  shall  comply 
with  the  performance  bond  require¬ 
ments  of  30  CFR  800-808. 

(b)  Performance  bonds  required  for 
operations  on  Federal  lands,  where  a 
State  regulatory  authority  has  admin¬ 
istration  and  enforcement  responsibU- 
ities  under  a  State-Federal  cooperative 
agreement,  shall  be  payable  to  both 
the  United  States  and  the  State  regu¬ 
latory  authority. 

1 742.13  Federal  lessee  proteetioa  bonds. 

(a)  In  those  Instances  where  Federal¬ 
ly  owned  coal  is  to  be  mined  and  the 


(a)  The  performance  bond  shall  be 
conditioned  upon  faithful  perform¬ 
ance  of  all  the  requirements  of  the 
Act,  this  Chapter,  and  the  permit  and 
shall  cover  that  area  under  permit 
upon  which  the  surface  coal  mining 
and  reclamation  operations  will  be 
conducted  during  the  initial  term  of 
the  permit,  in  accordance  with  30  cm 
800.12. 

(b)  Period  of  liability  of  the  bond 
shall  be  determined  under  30  CFR 
805.13  and  shall  nppiy  to  each  incre¬ 
mental  expansion  of  the  surface  coal 
mining  and  reclamation  operations. 

(c)  The  amount  of  the  bond  and  the 
requirements  for  acceptance  of  a  bond 
may  be  adjusted  by  the  Regional  Di- 
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rector  in  accordance  with  30  CFR 
805.14. 

8742.17  Tsnss  aad  coadilkMs  for  Habilily 

lasaraacc. 

The  terms  and  cmiditicms  for  liabili¬ 
ty  insurance  in  30  CFR  808  shall  apply 
to  (^)erations  on  Federal  lands,  except 
the  provisions  for  self-insurance  equi¬ 
valency  in  30  CFR  808.14(d)  shoii 
aiK>ly  only  in  states  allowing  self-in¬ 
surance  pursuant  to  an  amnoved  state 
program. 

8742.18  Bdease  of  bonds. 

(a)  A  Federal  lease  bond  may  be  re¬ 
leased  by  the  authorized  officer,  upon 
satisfactory  redamatkm  of  a  mino 
after  cessation  of  (HDomtions  as  deter¬ 
mined  and  iqv>roved  by  the  Regional 
Director  and  the  Mining  Superviacw  in 
aoemdanoe  with  30  CFR  744.1S(cX2). 

(b)  A  performance  bemd  shall  be  re¬ 
leased  up<m  satisfactory  reclamation 
of  a  mine  in  accmdanoe  with  30  cm 
807. 

(c)  When  the  surfkce  of  the  lands  in 
a  lease,  permit  or  license  is  not  owned 
by  the  United  States,  the  Regional  Di¬ 
rector  shall  notify  the  surface  owner 
and  take  into  account  their  comments 
before  releasing  the  performance  bond 
in  accordance  with  the  procedures  and 
requirements  of  30  CFR  807. 

(d)  A  Federal  leasee  inotectlmi  bond 
shall  be  released  upm  the  written  con¬ 
sent  of  the  permittee  oe  lessee. 

8742.lt  IVifnrBwri  bond  forfettaarc  oi- 
teria  sad  pmesdsTM. 

The  perfmmanoe  bond  on  Federal 
lands  shall  be  subject  to  f (writure  in 
accordance  with  the  procedures  and 
requirements  of  SO  Cm  808. 


FART  743— MSFfCnONS,  BtfORCR- 
MENT,  AND  OVR.  FB4ALTK— 
FB«AL  LANDS 

See. 

743.1  Scope. 

743.3  Objective. 

743.4  Rcepotwlbnitlce. 

743.11  General  obUsatkMiB. 

743.13  IiMpeetiaiiB.  / 

743.13  Enforcement. 

Aottositt:  Sect.  102.  301.  517.  513.  521. 
633,  525  of  Pub.  L.  5887.  01  StaL  448.  440. 
408,  400,  504.  510.  and  511  (30  UA.C  1202. 
1211,  1387.  1288,  1271.  1273.  1275);  and  41 
Stat.  437.  as  amended  (30  UJELC  181  etseq.). 

8743.1  Seopc. 

This  Part  applies  to  tDspectkm  of 
coal  exploration  within  the  iiermit 
area  and  surface  coal  mining  and  rec¬ 
lamation  <x)erations.  enforcement  of 
applicable  laws,  regulatkms,  and  per¬ 
mits.  and  assessment  of  civil  penalties 
on  Federal  lands. 
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I74SJ 

The  objective  of  this  Part  is  to  estab¬ 
lish  requiranents  for  iiuq>ection.  en¬ 
forcement,  and  assessment  of  civil 
pmialties  by  the  Office  of  Surface 
Mining  and  other  agencies  with  re- 
q>ect  to  coal  exploration  within  the 
permit  area  and  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands. 

1 74S.4  BcsponsibUitlcs. 

(a)  The  Regional  Director  is  respon¬ 
sible  for  the  inspection  and  enforce¬ 
ment  of  all  coal  exploration  within  the 
permit  area  and  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands,  to  ensure  compliance  with  all 
applicable  requirements  of  the  Act 
and  this  Chapter,  the  iqDproved  explo¬ 
ration  or  surface  coal  mining  and  rec¬ 
lamation  operations  permit,  and  all 
terms,  conditions,  and  stipulations  of  a 
lease,  license,  or  permit  issued  under 
the  Mineral  Leasing  Act  of  1920,  as 
amended  (SO  USC  181  et  seq.)  that  are 
incorporated  into  an  iq>proved  explo¬ 
ration  or  tntning  permit,  and  require¬ 
ments  of  the  Act,  except  as  provided 
in  Paragraphs  (b),  (c)  and  (d)  of  this 
Section. 

(b)  The  authorized  State  regulatory 
authority  shall  assume  the  inspection 
and  enforcement  functions  of  the  Re¬ 
gional  Director  that  are  included  in  an 
iq>proved  cooperative  agreement  under 
30  CFR  745. 

(c)  The  Mining  Supervisor  is  respon¬ 
sible  for  inspection  and  enforcement 
on  Federal  lands  with  respect  to  com¬ 
pliance  by  persons  conducting  surface 
coal  mining  and  reclamation  oper¬ 
ations  with  terms,  conditions,  and  stip¬ 
ulations  of  leases,  licenses  and  permits 
Issued  under  the  Mineral  Tjeasing  Act 
of  1920,  and  with  provisions  of  an  iq>- 
proved  exploration  plan  or  mining 
plan  relating  solely  to  requirements 
for  develoixnent,  production,  and  re¬ 
covery  of  coal,  including  royalty  audits 
and  other  non-field  inspections. 

(d)  The  authorized  officer  of  the 
surface  managing  agency  has  the  re¬ 
sponsibility  to  ensure  compliance  with 
and  enforcement  of  Federal  laws  and 
regulations  relating  to  the  use  and  dis¬ 
posal  of  non-coal  Federal  resources  in 
the  permit  area. 

S  74S.11  General  obligationt. 

(a)  Right  of  entry.  Persons  engaging 
in  coal  exploration  or  surface  coal 
mining  and  reclamation  operations 
shall  provide  access  for  any  authorized 
representative  of  the  RegioiuJ  Direc¬ 
tor.  the  Mining  Supervisor  or  the  au¬ 
thorized  officer  of  the  surface  manag¬ 
ing  agency  to  inspect  the  operations, 
without  advance  notice  or  a  search 
warrant,  upon  presentation  of  appro¬ 
priate  credentials  to  determine  wheth¬ 
er  the  operations  are  in  compliance 
with  all  applicable  laws,  regulations. 
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notices  and  orders,  terms  and  condi¬ 
tions  of  leases,  permits  or  licenses,  and 
the  requirements  of  the  iq>proved 
mining  plan. 

(b)  Record*  and  EguipmenL  Any  au¬ 
thorized  representative  of  the  R^on- 
al  Director  or  the  Mining  Supervisor 
may,  at  reasonable  times  and  without 
delay,  have  access  to  copy  any  records 
and  to  inqpect  any  mo^toring  equip¬ 
ment  or  method  of  operation  required 
under  the  Act,  this  Chiq>ter,  permit, 
lease,  license  or  an  iq>proved  mining 
plan  in  accordance  with  Paragraph  (a) 
of  this  SMtion. 

(c)  No  search  warrant  shaU  be  re¬ 
quired  with  respect  to  any  activity 
under  Paragnq>h  (a)  or  (b)  except 
entry  into  a  building  without  consent 
of  the  person  in  control  of  the  build¬ 
ing. 

S  74S.12  InspectkMM. 

(a)  Coal  exploration  and  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  shall  be  inspected  under 
provisions  of  30  CFR  840  and  842  in 
accordance  with  the  responsibilities  in 
Section  743.4.  Inspections  shall  be  con¬ 
ducted  jointly  when  practical  and 
when  more  than  one  government 
agency  is  involved.  The  Regional  Di¬ 
rector  may  enlist  the  aid  of  Federal  in¬ 
spectors  from  agencies  other  than  the 
Office  when  necessary  to  ensure  com¬ 
pliance  with  an  iq>proved  exploration 
or  mining  permit. 

(bXl)  The  Regional  Director  shall 
coordinate  -  inspections  by  Federal 
agencies.'  When  the  Idining  Supervisor 
or  the  authorized  officer  of  the  sur¬ 
face  managing  agency  determines  that 
an  inspection  should  be  made,  they 
shall  notify  the  Regional  Director. 
However,  rosralty  audits  and  other 
non-field  inspection  by  the  Bdinlng  Su¬ 
pervisor  need  not  be  coordinated  with 
the  Regional  Director. 

(2)  The  Regional  Director  shall  con¬ 
duct  at  least  one  partial  inspection  per 
month  and  one  complete  inspection 
per  calendar  quarter  of  each  surface 
coal  mining  and  reclamation  operation 
under  his  or  her  jurisdiction. 

(c)  The  inspections  required  under 
this  Section  shall: 

(1)  Be  canied  out  on  an  irregular 
basis; 

(2)  Occur  without  prior  notice  to  the 
person  being  inspected  or  any  agent  or 
employee  of  that  person,  except  as 
necessary  for  onsite  meetings;  and 

(3)  Include  the  prompt  filing  of  in¬ 
flection  reports  adequate  to  enforce 
the  requirements  of  this  Chapter. 

§  743.13  Eaforcement 

(a)  The  provisions  of  30  CFR  843 
shall  govern  actions  by  the  Regional 
Director  to  ensure  compliance  with 
the  Act  and  this  Cluqiter;  an  fiproved 
surface  coal  mining  and  reclamation 
operations  permit,  and  terms,  condi¬ 


tions,  and  stlpulatkms  of  a  lease,  li¬ 
cense,  or  permit  issued  under  the  Min¬ 
eral  T^^idng  Act  of  1920.  as  amended 
(30  use  181  et  seq.),  that  are  incorpo¬ 
rated  into  the  permit. 

(b)  The  Mining  Supervisor  shall  take 
necessary  action  to  ensure  compliance 
with  30  CFR  211  for  exploration  out¬ 
side  the  permit  area  and  for  coal  de¬ 
velopment,  production  and  recovery 
requirements. 

(c)  Civil  penaUie*.  Clvfl  penalties  for 
the  violation  of  provisions  of  the  Act, 
this  Cluqiter,  and  the  permit  shall  be 
assessed  by  the  Offlee,  in  accordance 
with  30  CFR  845. 


PART  744— PBtfORMANCE 
STANDARDS  FOR  FHlfRAL  LANDS 

Sec. 

744.1  Scope. 

744.11  Performance  standardK  Explora¬ 
tion. 

744.12  Performance  standards:  Mining  and 
reclamatbm. 

744.13  Performance  standards:  Completion 
of  operations  and  abandonment 

Authobitt:  Secs.  102.  201.  508,  612.  515, 
816,  517,  519.  523,  701,  and  717,  of  Pub.  L. 
05-87,  91  Stat  448,  449,  473,  478,  488,  490, 
495,  498,  601,  510,  516,  528  (30  VJB.C.  1202, 
1211. 1258, 1262. 1265, 1288, 1867, 1289, 1273, 
1291,  1301,  and  1307);  and  41  Stat  437.  as 
amended  (30  nA.C.  181  et  seq.). 

8744.1  Scope. 

This  Part  establishes  environmental 
protection  performance  standards  to 
govern  the  conduct  of  all  coal  explora¬ 
tion  within  a  permit  area  and  aU  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  on  Federal  lands. 

f  744.11  Performance  standardr  Explora¬ 
tion. 

Coal  exploration  on  Federal  lands 
within  a  permit  area  shall  be  conduct¬ 
ed  pursuant  to  the  requirements  of 
the  permit.  30  CFR  815,  and  the  fol- 
lowi^— 

(a)  Surveillance  toeUs.  After  approv¬ 
al  of  the  Regional  Director,  in  consul¬ 
tation  with  the  Mining  Supen^sor  and 
in  accordance  with  30  CTFR  815.15(h) 
and  30  CFR  816.14  or  817.14  drill  or 
bore  holes  may  be  utilized  as  surveU- 
lance  wells  for  the  purpose  of  monitor¬ 
ing  the  effect  of  subsequent  oper¬ 
ations  upon  the  quantity,  quality,  or 
pressure  of  ground  water  or  mine 
gases. 

(b)  BlotDout  control  device*.  When 
drilling  on  lands  that  are  valuable  or 
potentially  valuable  for  oil  and  gas  or 
geothermal  resources,  the  person  con¬ 
ducting  coal  exploration  shall,  when 
required  by  the  Regional  Director  in 
consultation  with  the  Mining  Supervi¬ 
sor,  set  and  cement  casing  in  the  hole 
and  install  suitable  blowout  preven¬ 
tion  equipment. 

(c)  V*e  of  wen*  by  other*.  Upon  re¬ 
ceipt  of  a  written  request  from  the 


BiOISTBk.  VOL  44,  NO.  50— TMSOAY,  MA8CH  13,  1979 


surface  owner  or  the  appropriate  au- 
thoiiaed  officer,  the  Regional  Direc¬ 
tor,  in  consultation  with  the  Mining 
Su^rvisor,  may  v>prove  the  transfer 
of  an  exploratory  well  for  further  use 
as  a  water  welL  Approval  of  the  well 
transfer  shall  be  accompanied  by  a 
corresponding  transfer  of  responsibili¬ 
ty  for  any  liability  for  compliance  with 
the  Act,  this  Chm>ter,  damage  from 
use  or  maintenance  of  the  well  and 
eventual  plugging.  Nothing  in  this 
paragraph  shall  supersede  or  affect 
the  applicability  of  any  State  law  with 
respect  to  that  transfer.  No  person  en¬ 
gaged  in  exploration  shall  te  relieved 
of  responsibility  for  exploration  wells 
except  to  the  extent  set  forth  in  an  iu>- 
proval  granted  under  this  paragn4>h. 

1 744.12  Pctfonaanec  staadanla:  Mining 
and  redanwtion. 

(a)  All  surface  coal  mining  and  recla¬ 
mation  operations  on  Federal  lands 
shall  be  conducted  in  accordance  with 
the  requirements  of  30  CFR  Sub¬ 
chapter  K,  the  terms  and  conditions  of 
the  surface  coal  mining  and  reclama¬ 
tion  <q>erations  permit,  and  the  terms, 
conditions,  and  stipulations  of  the 
lease,  license,  or  permit  issued  under 
the  Mineral  Leasing  Act  of  1920,  as 
amended  (SO  USC  181  et  seq.)  and  reg¬ 
ulations  promulgated  thereunder. 

(b)  Surface  coal  mining  and  reclama¬ 
tion  (^rations  shall  be  conducted  to 
maximixe  the  utilisation  and  conserva¬ 
tion  of  the  solid  fuel  resources  being 
recovered,  so  that  reaffecting  lands  in 
the  future  through  surface  coal 
mining  can  be  minimised.  However, 
the  requirements  of  the  Mineral  Leas¬ 
ing  Act  of  1030,  as  amended,  (SO  USC 
181  et  seq.)  and  the  regulatimis  adopt¬ 
ed  thereunder,  for  maximum  economic 
recovery  and  diligent  developmoit 
shall  not  be  diminished  by  the  require¬ 
ment  to  maximise  utilisation  and  con¬ 
servation. 

I744.1S  Pcrfonaaaec  staadardK  Coaqple- 
tioa  of  optratioBs  aad  abaadoasMat 

(a)  Temporam  abandonment  Each 
person  who  conducts  surface  coal 
mining  and  reclamation  operations 
shall,  in  areas  in  which  there  are  no 
current  operations,  omnply  with  SO 
CFR  818.1S1  or  817.1S1.  as  v>propri- 
ate,  and  post  conqiicuous  signs  at  the 
location  of  all  surface  openings  to  pro¬ 
hibit  entry  of  unauthorteed  persons. 

(b)  Permanent  abandonment 

(1)  Before  permanent  abandcmment 
of  coal  exploration  or  surface  coal 
mining  and  reclamation  operations,  all 
affected  areas  shall  be  closed,  back¬ 
filled,  or  permanently  reclaimed  in  ac¬ 
cordance  with  SO  CFR  818.1S2  or 
817.1S3  as  appropriate.  In  addition, 
drill  holes,  trenches,  and  other  excava¬ 
tions  for  coal  exploration,  develop¬ 
ment.  or  projecting  shall  be  aban- 
dmed  in  a  manner  that  protects  the 
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surface  and  does  not  endanger  any 
present  or  future  underground  mining 
activities  or  any  deposit  of  oQ.  gas. 
other  mineral  resources,  or  ground 
water. 

(2)  Methods  of  permanent  abandon¬ 
ment  shall  be  jproved  in  advance,  by 
the  Regional  Director,  under  the  mine 
plan  and  the  permit.  Abandonment 
shall  Include  backfilling,  regrading,  re¬ 
vegetating.  cementing,  and  aq>ped 
casing,  combinations  of  these  or  other 
methods,  in  accordance  with  the  re¬ 
quirements  of  Subchjter  K  of  this 
Chjter.  Reclamation  and  clean-up  of 
permanently  abandoned  surface  coal 
mining  and  reclamations  operations 
shall  commence,  without  delay,  follow¬ 
ing  cessation  of  mining  operations. 

(c)  Notice  of  abandonment 

(1)  Not  less  than  30  days  prior  to 
permanent  cessation  or  abandonment 
of  surface  coal  mining  and  reclamation 
operations,  the  person  conducting 
those  operations  shall  sulxnit  to  the 
Regional  Director,  in  duplicate,  a 
notice  of  intention  to  cease  or  aban¬ 
don  those  (derations,  with  a  state¬ 
ment  of  the  exact  number  of  acres  af¬ 
fected  by  the  operations,  the  extent 
and  kind  of  reclamation  accomplished, 
and  a  statement  as  to  the  structures 
and  other  facilities  that  are  to  be  re¬ 
moved  flxnn  or  remain  on  the  permit 
area. 

(2)  Up(m  receipt  of  this  notice,  the 
Regional  Director,  the  Mining  Super¬ 
visor.  and  the  appropriate  authorised 
officer  shall  pranpUy  make  Joint  in¬ 
jections,  to  determine  whether  all  op¬ 
erations  have  been  completed,  in  ac¬ 
cordance  with  the  requirements  of  the 
Act;  this  Chjter;  the  surface  coal 
mixdng  and  reclamation  operations 
permit,  lease,  or  licenses,  and  the  re¬ 
quirements  of  the  jproved  mining 
plan.  Where  all  of  these  requirements 
have  been  complied  with,  the  Regional 
Director  shall  recimunend  to  the  ap¬ 
propriate  authorised  offlcer,  termina- 
ti<m  of  the  liability  under  the  lease 
bond  of  the  person  conducting  surface 
ooal  mining  and  redamatlcm  jer- 
ationa 

(d)  Surface  owner  partteipaMotL 
Where  the  surface  of  lands  under  a 
lease,  permit,  or  license  is  not  owned 
by  the  United  States,  the  Rei^iud  Di¬ 
rector  shall  comply  with  the  provi¬ 
sions  of  so  CTR  742.18(b)  and  (c). 

(e)  Public  participation.  Prior  to  j- 
proval  of  fi^  abandonment  and  re¬ 
lease  of  the  performance  bond  the  Re- 
ilonal  Director  shall  comply  with  the 
requirements  of  SO  CFR  807. 


PART  745— STATf-maUU. 
COOPBtATIVf  AORKMBITS 

See. 

745.1  Scope. 

745k  Objeettve. 

745.4  ReepondbUtUce. 
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Sw. 

745.11  AppUcatlcm  and  MTeement 

745.12  Terma 

-745.12  Authority  reserved  by  the  Secre¬ 
tary. 

745.14  Amendments. 

745.15  Termination 

745.16  Reinstatement. 

Authobitt:  Secs.  102.  201,  502,  507.  517, 
515,  521,  and  522  of  Pub.  L.  95-67,  91  Stat. 
448,  449,  470.  474.  496,  409,  504.  and  510  (20 
UJB.C.  1202.  1211,  1252,  1257,  1267,  1268, 
1271, 1272);  and  41  Stat.  427.  as  amended  (20 
nS.C.  181etsea.). 

f  745.1  Scope. 

This  pcut  sets  forth  requirements  for 
the  development,  aijroval.  adminis¬ 
tration.  and  enforcement  of  coopera¬ 
tive  agreements  under  Section  523(c) 
of  the  Act 

f745k  Objeeti^  ~ 

The  objective  of  this  Part  is  to  pro¬ 
vide  for  the  uniform  jplication  of  en¬ 
vironmental  and  redamaUcm  stand¬ 
ards  to  surface  coal  mining  operations 
located  within  a  State.  This  is  to  be  ac¬ 
complished  by  cooperative  agreements 
the  basic  purpose  of  which  Is  to  reduce 
duality  ^'f  administration  and  enforce¬ 
ment  of  surface  coal  mhiing  redamar 
tion  requirements  by  providing  State 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal 
lands  within  the  State. 

17464  BeipoasiMH^  ’ 

(a)  The  Secretary  is  rejonsible  for 
entering  into,  approving,  revising  and 
terminiUing  cooperative  agreements 
and  for  the  appicval  of  mining  plans 
on  Federal  landa 

(b)  The  Regional  Director  Is  icjon- 
sible  for  recommending  approval  or 
diaaijroval  of  cooperative  agreements 
to  the  Director. 

(c)  The  Director  is  rcjonsible  for 
recommending  anDroval  or  disapproval 
of  oo(9erative  agreements  to  the  Sec- . 
retary. 

(d)  The  State  regulat(»7  authority  is 
rejonsible  tor  effectively  administer¬ 
ing,  rwaiwfmitiinp^  mnA  enforcing  an  ap¬ 
proved  oo(jeratlve  agreement.  This  in¬ 
cludes  coordination  with  the  apprc^- 
ate  Federal  and  fittate  agencies. 

f  746.11  AppMcstioa  aad  agreesMat 

(a)  The  Oovernor  of  any  State  may 
request  that  the  Secretary  enter  into  a 
cojerative  agreement  with  the  State, 
if  the  State  has  an  approved  State 
program  or  has  submitted  a  program 
for  aijroval  under  SO  CFR  731,  and 
has  or  will  have  within  the  State  sur¬ 
face  coal  mining  operations  which  are 
being  conducted  uruler  the  terms  of  a 
Federal  lease. 

(b)  A  request  for  a  cooperative 
agreement  shall  be  rabmltted  in  writ¬ 
ing  and,  excjt  to  the  extent  previous¬ 
ly  jbmitted  in  the  State  program 
plan.  Shan  include  the  followl^  infor¬ 
mation: 
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(1)  A  copy  of  the  budget  of  the  State 
regulatory  authority; 

(2)  A  summary  description  of  the 
State  regulatory  authority  duties 
other  than  for  surface  coal  mining  and 
reclamation  operations  and  the  pro¬ 
portion  of  its  staff  assigned  to  these 
duties. 

(8)  The  best  available  figures  show¬ 
ing  a  comparison  of  the  total  non-Fed- 
eral  and  Federal  acres  of  mlnable  coal 
within  the  State  and  the  number  and 
extent  of  non-Federal,  Federal  and 
mixed  non-Federal/F^eral  surface 
*w<n<ng  operations  in  the  State. 

(4)  An  organization  chart  and  de¬ 
scription  of  the  staff  of  the  State  reg¬ 
ulatory  authority  which  states  the 
number  and  types  of  technical  and 
professional  personnel  available  for 
administration  of  the  cooperative 
agreement; 

(5)  A  description  of  the  procedures 
which  the  State  proposes  to  follow  in 
enforcing  its  statutes  and  regulations 
for  the  regulation  of  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  and  a  statement  of  the 
number  of  employees  listed  in  para¬ 
graph  (bX4)  of  this  Section  and  the 
amount  of  their  time  which  will  be 
available  for  enforcement. 

(6)  A  de8crb>tion  of  the  administra¬ 
tive  staff  of  the  State  regulatory  au¬ 
thority  available  for  enforcement  on 
Federal  lands; 

(T)  Proposed  terms  of  the  agreement 
consistent  with  the  requirements  of 
this  Part;  and. 

(8)  A  certification  by  the  Attorney 
General  or  the  chief  legal  officer  of 
the  regulatory  authority  of  the  State 
that  no  State  statutory,  regulatory  or 
legal  constraint  exists  which  would 
limit  the  cm>ability  of  the  State  regu¬ 
latory  authority  to  fully  comply  with 
the  requirements  of  this  Part  and  of 
the  proposed  cooperative  agreement 

(c)  The  Director  shall  publish  a 
notice  of  the  request  and  the  full  text 
of  the  terms  of  the  proposed  coopera¬ 
tive  agreement  in  the  FtoxBAL  Rzois- 
TKR.  as  proposed  rules,  and  a  noUce  of 
the  request  and  summary  of  the  terms 
of  the  proposed  agreement  in  newspa¬ 
pers  of  general  circulation  throughout 
the  State.  Both  notices  shall  also  in¬ 
clude: 

(1)  The  date,  time  and  place  of  the 
public  hearlng(s)  on  the  request,  to  be 
held  according  to  Paragraph  (d)  of 
this  Section; 

(2)  The  location  of  each  office  of  the 
State  regulatory  authority  and  the 
name  of  the  person  in  that  office  fit»n 
whom  a  complete  copy  of  the  request 
submitted  by  the  State  may  be  ob¬ 
tained;  and. 

(3)  A  di^  not  less  than  60  days 
after  publication  of  the  notices,  within 
which  monbers  of  the  public  may 
submit  written  comments  on  the  re¬ 


quest  and  the  person  to  whom  com¬ 
ments  should  be  addressed, 

(d)  Not  less  than  30  days  after  publi¬ 
cation  of  the  notice  required  in  para- 
gn4>h  (c)  of  this  Section,  a  public 
hearing  shall  be  held  in  a  suitable  lo¬ 
cation  in  the  State  requesting  the  co¬ 
operative  agreemmt.  This  hearing 
may  be  combined  with  public  hearings 
required  under  80  CFR  732,  for  the 
Secretary’s  consideration  of  m>proval 
of  a  State  program  submission,  if  iq>- 
propriate. 

(e)  Before  the  expiration  of  the  com¬ 
ment  period,  the  Director  shall  consult 
with  the  Director  of  n.S.  Bureau  of 
Land  Management.  n.S.  Fish  and 
WUdlife  Service,  the  UJB.  Geological 
Siurey,  and  other  Federal  surface 
managing  agencies  with  respect  to  the 
request. 

(f )  The  Director  shall  recommend  to 
the  Secretary  that  he  enter  into  a  co¬ 
operative  agreement  with  a  State,  if 
the  Director  finds  that: 

(1)  The  State  has  an  approved  State 
program. 

(2)  The  State  regulatory  authority 
has  sufficient  budget,  equipment  and 
personnel  to  enforce  fully  the  State’s 
statutes  and  regulations  for  the  regu¬ 
lation  of  surface  coal  mining  and  rec¬ 
lamation  operations  on  Federal  lands 
in  the  State. 

(3)  ’The  State  has  the  legal  authority 
to  administer  the  cooperative  agree¬ 
ment. 

(g)  The  Secretary  shaU  publish  in 
the  Fbdkbal  Rzoistkr  his  decision 
with  respect  to  a  request  by  a  State  to 
enter  into  a  cooperative  agreement 
and  the  reasons  therefor.  If  he  or  she 
miters  into  a  cooperative  agreement, 
the  Secretary  shall  publish  the  full 
text  of  the  final  terms  of  the  agree¬ 
ment  in  the  PkDKBAL  Rboister. 

$746.12  Terns. 

Each  cooperative  agreement  shall  in¬ 
clude: 

(a)  Terms  obligating  the  State  regu¬ 
latory  authority  to  inspect  operations 
and  to  enforce  the  requirements  of  the 
approved  State  program  on  Federal 
lands  and  describing  each  m>Plicable 
provision  of  the  State’s  applicable 
statutes,  regulations  and  policies: 

(b)  A  description  of  the  powers  and 
authority  reserved  by  the  Secretary, 
including  those  specified  under  30 
.CFR  745.13; 

(c)  Provisions  for  regular  reports  on 
the  results  of  the  State’s  implementa¬ 
tion.  administration,  and  enforcement 
under  the  cooperative  agreement  by 
the  State  regulatory  authority  to  the 
Regional  Director, 

(d)  Terms  obligating  the  State  regu¬ 
latory  authority  to  maintain  sufficient 
personnel  and  facilities  to  comply  with 
the  terms  of  the  agremnent,  and  to 
notify  the  Regional  Director  of  any 
substantial  change  in  State  statutes. 


regulations,  funding,  staff,  or  other 
changes  which  would  affect  the 
State’s  ability  to  administer  and  en¬ 
force  the  cooperative  agreement;  and 

(e)  ’Terms  for  coordination  among 
the  State  regulatory  authority,  the 
surface  managing  agencies,  the  UJB. 
Geological  Survey  and  the  Office. 

(f)  Provisions  for  establishing  the 
amount  and  collection  procedures  for 
permit  application  fees  on  Federal 
lands. 

§746.13  Authority  reserred  by  the  Secre¬ 
tary. 

’The  Secretary  shall  not  delegate  to 
any  State,  nor  shaU  any  cooperative 
agreement  be  construed  to  delegate  to 
any  State,  authority  over  or  responsi¬ 
bility  for— 

(a)  The  designation  of  Federal  lands 
as  unsuitable  for  surface  coal  mining 
under  Subchapter  F  of  this  Ch^ter  or 
the  termination  of  such  designations; 

(b)  ’The  preparation  of  environmen¬ 
tal  impact  statements  or  assessments 
as  required  by  Federal  law; 

(c)  ’The  development  of  land  use 
management  plans  for  Federal  lands; 

(d)  ’The  regulation  of  non-coal 
mining  activities  on  Federal  lands; 

(e)  ’The  determination  of  when, 
where,  and  how  to  lease  Federal  coal 
and  how  much  to  lease; 

(f )  The  development  of  the  terms  for 
Federal  coal  leases,  including  q>ecial 
terms  relating  to  mining  and  reclama¬ 
tion  procedures; 

(g)  The  evaluation  of  the  Federal 
coal  resource; 

(h)  Rosralties,  rents,  and  bonuses 
charged  in  connection  with  Federal 
coal  leases; 

(i)  The  iq^proval  or  significant  modi¬ 
fication  of  any  mining  plans  on  Feder¬ 
al  lands; 

(J)  ’The  enforcement  of  Federal  lease 
terms,  including  diligent  development 
and  maximum  economic  recovery  re¬ 
quirements; 

(k)  Approval  or  determination  of 
poetmining  land  use  for  Federal  lands; 
and, 

(l)  The  release  of  Federal  lease 
b<mds. 

(m)  Compliance  with  the  consulta¬ 
tion  requirements  contained  in  Section 
7(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  UJEkC.  1536). 

$  746.14  Aaiendncnts. 

A  cooperative  agreement,  which  has 
been  approved  pursuant  to  30  CFR 
745.11,  may  be  amended  by  mutual 
agreement  of  the  Secretary  and  the 
Governor  or  State  regulatory  authori¬ 
ty  of  a  State.  Amendments  shall  be 
adopted  by  Federal  rulemaking,  in  ac¬ 
cordance  with  30  CFR  745.11. 

$  746.16  Teiwiiiiatioii. 

(a)  Termination  by  the  State.  A  co¬ 
operative  agreement  may  be  terminat- 


MDRAl  MOISTR,  VOL  44,  NO.  SO-fUBOAY,  MAkCH  11;  1979 


Rims  AND  RIGULATIONS 


15341 


ed  by  the  State  upon  written  notice  to 
the  Secretary,  specifying  the  date 
upon  which  the  cooperative  agreement 
shall  be  terminated.  The  date  of  termi¬ 
nation  shall  not  be  less  than  90  dasrs 
from  the  date  of  the  notice. 

(b)  Termination  by  the  Secretary.  A 
co<H>erative  agreement  may  be  termi¬ 
nated  by  the  Secretary  after  giving 
notice  to  the  State  regulatory  authori¬ 
ty  and  affording  the  State  regi'latory 
authority  and  the  public  an  opportuni¬ 
ty  for  a  public  hearing,  and  cmnment 
I^od.  in  accordance  with  the  ap¬ 
proved  State-Federal  oo(n)erat've 
agreement,  if  the  Secretary  finds  that: 

(1)  The  State  regulatory  authority 
has  substantially  failed  to  comply  with 
the  requirements  of  this  Subchapter, 
the  approved  State  program,  or  provi¬ 
sions  of  the  approved  cooperative 
agreement;  or 

(2)  The  State  regulatory  authority 
has  failed  to  comply  with  any  under¬ 
takings  by  the  State  in  the  cooperative 
agreement  upon  which  aK>roval  of  the 
State  program,  cooperative  agreement, 
or  grants  by  the  Office  for  administra¬ 
tion  or  enforcement  of  the  State  pro¬ 
gram  or  cooperative  agreement  were 
based. 

(c)  Termination  by  operation  of  taw. 
Any  co(q)eratlve  agreement  shall  ter¬ 
minate— 

(1)  When  no  longer  authorised  by 
■  Federal  law  or  the  applicable  State 

laws  and  regulations;  or 

(2)  Upon  termination  or  withdrawal 
of  the  Secretary’s  approval  of  the  ap¬ 
plicable  State  program. 

1 74S.lt  Beiiwtatement 

(a)  A  State  may  apply  for  reinstate¬ 
ment  of  the  cooperative  agreement  by 
providing  written  ^dence  to  the  Di¬ 
rector  that  the  State  has  remedied  all 
defects  for  which  the  agreement  was 
terminated  and  is  fully  capable  of 
complying  with  the  requirements  of 
the  cooperative  agreement.  Any  rein¬ 
statement  shall  be  by  Federal  rule- 
making  in  accordance  with  SO  CFR 
745.11. 

(b)  The  Director  may  recommend 
approval  of  the  reinstatement  to  the 
Secretary,  if  he  or  she  finds  that  the 
State  meets  all  the  requirements  for 
the  initial  approval  of  a  cooperative 
agreement  under  this  Subchiq>ter. 

(c)  The  Secretary  may  aiK>rove  rein¬ 
statement  of  a  cooperative  agreement 
if  the  Secretary  concurs  in  findings  of 
the  Director  which  recommended  that 
V>provaL 
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PART  750— GOIRAL 

Sec. 

760.1  Scope. 


Sm. 

760.3  Objecttvee. 

T60J  Authmlty. 

760.4  RcvoiwlUUty. 

Aothobitt  :  Sections  103.  301.  SOl(b), 
503,  504.  505.  510,  517(f),  533.  and  533  of 
Pub.  L.  96-87. 91  Stat.  446.  449,  468,  470. 471, 
473,  480,  499.  507.  and  510  (30  UA.C.  1303, 
1311,  1351.  1358.  1354.  1355.  1360.  1367(f). 
1373,  and  1378). 

f  766.1  Scope. 

This  Subchiq>ter  establishes  proce¬ 
dures  for  implonentlng  the  require¬ 
ments  of  the  Act  for  designating  lan(is 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations,  for  ter¬ 
minating  such  designations,  for  identi¬ 
fying  lands  on  which  surface  coal 
mining  operaticms  are  limited  or  pro- 
hiblted  under  Section  522(e)  of  the 
Act  and  for  implementing  those  limits 
and  prohibitions. 

f760J  Olilaetivao.  _ 

The  (>bjectives  of  this  Subchapter 
are  to  establish — 

(a)  Procedures  for  oonsideratl(m  of 
petitions  for  the  designation  of  lands 
as  unsuitable  for  all  or  certain  tjrpes  of 
surface  coal  mining  (q^eratlons.  for  the 
termination  of  these  designations,  and 
for  public  partlcipatton  in  petiticm 
proceedings;  . 

(b)  The  minimum  standards  for  Ob¬ 
taining,  Mid  TialyidTlg  Ip. 

formaticm  on  the  effects  of  coal  devel¬ 
opment  in  areas  covered  by  a  petition 
in  light  of  other  potential  uses  and  ac¬ 
tivities; 

(c)  Procedures  tor  Identifying  lands 
on  which  mining  is  prohibited  or  limit¬ 
ed  by  Section  522(e)  of  the  Act  (SO 
U.S.C.  1272(e))  and  for  implementing 
those  prohibitions  or  limitations;  and 

(d)  Criteria  for  determining  if  an 

area  should  be  designated  as  unsuit¬ 
able  for  all  or  certain  types  of  surface 
coal  mining  operations. _ 

1 760 J  Authority. _ 

(a)  Each  State  regulatory  authority 
is  authorised,  uniter  Sectiims  522  (a) 
and  (c)  of  the  Act  (SO  nJ3.C.  1272  (a) 
and  (c)).  to  establish  a  data  base  and 
Inventory  system  and  a  petitlim  proc¬ 
ess  to  designate  any  non-Federal  and 
non-Indian  land  areas  of  the  State  as 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations.  • 

(b)  The  Sedretary  is  authorised, 
under  Sections  522(b)  and  (c)  of  the 
Act  (SO  n.ac.  1272  (b)  and  (O).  to: 

(1)  Conduct  a  review  of  Federal 
lands  to  determine  whether  any  area 
im  Federal  lands  is  unsuitable  for  all 
or  certain  types  of  surface  coal  mining 
operations; 

(2)  Establish  a  process  for  the  public 
*to  petition  to  have  an  area  of  Federal 
lands  designated  as  unsuitable  for  all 
or  certain  types  of  surface  coal  mining 
(^^erations;  and 


(S)  Implement,  as  part  of  a  Federal 
program  for  a  State,  a  process  for  des¬ 
ignation  of  areas  unsuitable  for  sur¬ 
face  coal  mining  operations  on  non- 
Federal  lands  within  a  State. 

I766A  Rcspoasibiltty. 

Section  522  of  the  Act  (30  njB.C. 
1272)  requires  that: 

(a)  The  Secretary  shall  conduct  a 
review  of  Federal  coal  lands  to  deter¬ 
mine  whether  there  are  areas  which 
are  unsuitable  for  surface  coal  mining 
operations; 

(b)  In  order  to  be  eligible  to  assume 
primary  regulatory  authority,  a  State 
shall  establish  a  process  that  includes 
a  data  base  and  inventory  system  for 
designating  lands  unsuitable  tor  sur¬ 
face  coal  mining  operations  which 
shall  be  available  to  the  public; 

(c)  The  regulatory  authority  shall 
integrate  as  closely  as  possible  (ted- 
sions  to  designate  lands  as  unsuitable 
tor  surface  coal  mining  operations 
with  present  and  future  land-use  plan¬ 
ning  and  regulatory  iwocesses  at  the 
Federal,  State,  and  local  levels; 

(d)  The  regulatory  authority  shall 
establish  a  process  that  allows  any 
persim  having  an  interest  which  is  or 
may  be  adversely  affected  to  petitlim 
to  have  an  area  designated  as  unsuit¬ 
able  for  aU  or  certain  types  of  surface 
coal  mining  operatlims.  or  to  have  a 

(e)  The  regulatory  authority  shaU 
prohibit  or  limit  surface  coal  mining 
imeratiims  on  certain  lands  and  in  cer¬ 
tain  locations  designated  by  Congress 
in  Section  522(e)  of  the  Act  (SO  U.ac. 
1272  (e)). 


PART  761— ARIAS  OiSIONATID  RY 
ACTOPCONORiSS 

flee. 

781.1  Scope. 

761A  Objective. 

7614  Authority. 

761.4  Re^oiMibility. 

7614  Deflnittoas. 

761.11  Areas  where  mining  is  prohibited  or 
limited. 

761.13  Procedures. 

Aunosirr:  Seetioos  103,  301,  501(b),  508, 
504.  510.  513.  518.  514.  533.  and  701  of  Pub. 
L.  9647.  91  Stat  448.  449.  468,  470.  471.  480. 
488.  484.  486.  607  and  518  (80  UAC  1303. 
1311, 1351. 1358. 1354. 1360, 1363, 1368. 1364. 
1373  and  1391). 

f  761.1  Scope. 

This  Part  establishes  the  procedures 
and  standards  to  be  followed  in  deter¬ 
mining  whether  a  proposed  surface 
ooal  mining  and  reclamation  operation 
can  be  permitted  in  liidit  of  the  prohi- 
bitiims  and  limitations  in  Section 
522(e)  of  the  Act  for  those  types  of  it¬ 
erations  on  certain  Federal,  public  and 
private  lands. 
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f7CL2  Oldeethre. 

The  objective  of  this  Put  is  to  im¬ 
plement  the  prohibitions  sad  limita¬ 
tions  for  surface  coal  mining  oper¬ 
ations  on  or  neu  certain  private.  Fed¬ 
eral,  and  other  public  lands  under  Sec¬ 
tion  522(e)  of  the  Act 

f7<14  Anthortty. 

The  State  regulatory  authority  or 
the  Secretary  is  authorised  by  Section 
522(e)  of  the  Act  (30  n,S.C.  1272(e))  to 
prohibit  or  limit  surface  coal  mining 
operations  on  or  neu  certain  private. 
Federal,  azul  other  public  lands,  except 
for  those  operations  which  existed  on 
August  3, 1077,  or  were  subject  to  valid 
existing  rights  on  that  date. 

|7<1.4  Rc^MHMibUlty. 

(a)  The  Secretary  shall  — 

(1)  Determine  whether  any  u>plica- 
tion  for  a  permit  for  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  must  be  denied,  limited 
or  conditioned  because  operations  on 
those  lands  are  prohibited  or  limited 
by  Section  522(e)  of  the  Act  (30  nJ3.C. 
1272(e))  and  this  Part; 

(2)  Determine,  based  upon  a  showing 
by  an  u>Plicant,  whether  an  u>Plicant 
for  a  permit  covering  Federal  lands 
either 

(I)  Had  any  valid  existing  rights  on 
August  3, 1977;  or 

(II)  Was  conducting  an  existing  sur¬ 
face  coal  mining  operation  on  those 
lands  on  August  3, 1977; 

(3)  Withdraw  fnnn  leasing  all  lands 
designated  unsuitable  for  all  or  certain 
types  of  surface  coal  twining  oper¬ 
ations. 

(b)  The  State  regulatory  authority 
shall  — 

(1)  Comply  with  this  Part  and  Sub- 
chu>ter  O;  and 

(2)  Determine 

(i)  Whether  an  u>Pllcation  for  a 
permit  must  be  denied  because  surface 
coal  mining  operations  on  those  lands 
are  prohibited  or  limited  by  Section 
522(e)  of  the  Act  (30  nH.C.  1272(e)) 
and  this  Part  and 

(ii)  Whether  an  u>plicant  for  a 
permit  covering  such  lands  either  had 
any  valid  existing  rights  on  August  3, 
19^,  or  was  conducting  a  surface  coal 
mining  operation  on  those  lands  on 
August  3, 1977. 

(c)  In  States  where  a  complete  Fed¬ 
eral  program  or  a  partial  Federal  pro¬ 
gram  Including  the  designation  proc¬ 
ess  has  been  implemented,  the  Direc¬ 
tor  shaU  determine— 

(1)  Whether  any  i4>plication  for  a 
pmnit  for  surface  coal  mining  oper¬ 
ations  on  non-Federal  and  non-Indian 
lands  must  be  denied  because  the  op¬ 
erations  on  those  lands  are  prohibited 
or  limited  by  Section  523(e)  of  the  Act; 
and 

(2)  Whether  an  iu>plicant  for  a 
permit  covering  non-Federal  lands. 


either  had  any  valid  existing  rights  on 
August  3,  1977,  or  was  conducting  an 
existing  surface  coal  mining  operation 
on  those  lands  on  August  3, 1977. 

f761A  DeflnMoDS. 

For  the  purposes  of  this  Part  — 

Valid  exUHng  rights  means: 

(a)  Except  for  haul  roads, 

(1)  Those  property  rights  in  exist¬ 
ence  on  August  3,  1977,  that  were  cre¬ 
ated  by  a  legally  binding  conveyance, 
lease,  deed,  contract  or  other  docu¬ 
ment  which  authorixes  the  i4>plicant 
to  produce  coal  by  a  surface  coal 
mining  operation;  and 

(2)  The  person  proposing  to  conduct 
surface  coal  mining  operations  on  such 
lands  either 

(i)  Had  been  validly  issued,  on  or 
before  August  3,  1977,  all  State  and 
Federal  permits  necessary  to  conduct 
such  operations  on  those  lands,  or 

(ii)  Can  demonstrate  to  the  regula¬ 
tory  authority  that  the  coal  is  both 
needed  for,  and  immediately  adjacent 
to,  an  on-going  surface  coal  mining  op¬ 
eration  for  which  all  permits  were  ob¬ 
tained  prior  to  August  3, 1977; 

(b)  For  haul  roads,  valid  existing 
rights  means: 

(1)  A  recorded  right  of  way,  recorded 
easement  or  a  permit  for  a  coal  haul 
road  recorded  as  of  August  3,  1977,  or 

(2)  Any  other  road  in  existence  as  of 
August  3, 1977; 

(c)  Interpretation  of  the  terms  of 
the  document  relied  upon  to  establish 
valid  existing  rights  shall  be  based 
upon  the  usage  and  custom  at  the 
time  and  place  where  it  came  into  ex¬ 
istence  and  upon  a  showing  by  the  ap¬ 
plicant  that  the  parties  to  the  docu¬ 
ment  actually  contemplated  a  right  to 
conduct  the  same  underground  or  sur¬ 
face  mining  activities  for  which  the 
i4>plicant  claims  a  valid  existing  right; 

(d)  “Valid  existing  rights”  does  not 
mean  mere  expectation  of  a  right  to 
conduct  surface  coal  mining  oper¬ 
ations  or  the  right  to  conduct  under- 
grotmd  coal  mining.  Examples  of 
rights  which  alone  do  not  constitute 
valid  existing  rights  include,  but  are 
not  limited  to,  coal  exploration  per¬ 
mits  or  licenses,  i4>pllcations  or  bids 
for  leases,  or  where  a  person  has  only 
applied  for  a  State  or  Federal  permit. 

No  sUmificant  recreational,  timber, 
economic  or  other  values  incompatible 
with  surface  coal  mining  operations 
means  those  significant  values  which 
could  be  damaged  by,  and  are  not  ca¬ 
pable  of  existing  together  with,  sur¬ 
face  coal  mining  operations  because  of 
the  undesirable  effects  mining  would 
have  on  those  values,  either  on  the 
area  included  in  the  permit  iu>plica- 
tlon  or  on  off-site  areas  which  could  be 
affected  by  mining.  Those  values  to  be 
evaluated  for  their  importance  in¬ 
clude: 


(a)  Recreation,  including  hiking, 
boating,  camping,  skiing  or  other  re¬ 
lated  outdoor  activities; 

(b)  Timber  management  and  silvicul¬ 
ture; 

(c)  Agriculture,  aquaculture  or  pro¬ 
duction  of  other  natural,  processed  or 
manufactured  products  which  enter 
ccnnmeroe; 

(d)  Scenic,  historic,  archeologic,  es¬ 
thetic.  fish,  wildlife,  plants  or  cultural 
Interests. 

Surface  operations  and  impacts  in¬ 
cident  to  an  underground  coal  mine 
means  all  activities  involved  in  or  re¬ 
lated  to  underground  coal  mining 
which  are  either  conducted  on  the  sur¬ 
face  of  the  land,  produce  changes  in 
the  land  surface  or  disturb  the  sur¬ 
face.  air  or  water  resources  of  the 
area,  including  all  activities  listed  in 
Section  701(28)  of  the  Act  and  the 
definition  of  surface  coal  mining  oper¬ 
ations  v>pearlng  in  30  CFR  700.5. 

Significant  forest  cover  means  an 
existing  plant  community  consisting 
predominantly  of  trees  and  other 
woody  vegetation.  The  Secretary  of 
Agriculture  shall  decide  on  a  case-by¬ 
case  basis  whether  the  forest  cover  is 
significant  within  those  national  for¬ 
ests  west  of  the  100th  meridian. 

Occupied  dwelling  means  any  build¬ 
ing  that  is  currently  being  used  on  a 
regular  or  temporary  basis  for  human 
habitation. 

Public  building  means  any  struc¬ 
ture  that  is  owned  by  a  public  agency 
or  used  principally  for  public  business, 
meetings  or  other  group  gatherings. 

Community  or  institutional  build¬ 
ing  means  any  structure,  other  than  a 
public  building  or  an  occupied  dwell¬ 
ing.  which  is  used  primarily  for  meet¬ 
ing^  gatherings  or  functions  of  local 
dvlc  organisations  or  other  communi¬ 
ty  groups;  functions  as  an  educational, 
cultural,  historic,  religious,  scientific, 
correctional,  mental-health  or  physi¬ 
cal  health  care  facility:  or  is  used  for 
public  services,  including,  but  not  lim¬ 
ited  to.  water  supply,  power  genera¬ 
tion  or  sewage  treatment. 

Surface  coal  mining  operatioru 
loAicA  exist  on  the  date  of  enactment 
means  all  surface  coal  mining  oper¬ 
ations  which  were  being  conducted  on 
August  3, 1977. 

Public  park  means  an  area  dedi¬ 
cated  or  designated  by  any  Federal. 
State,  or  local  agency  for  public  recre¬ 
ational  use.  whether  or  not  such  use  is 
limited  to  certain  times  or  days,  in¬ 
cluding  any  land  leased,  reserved  or 
held  open  to  the  public  because  of 
that  use. 

Public  road  means  any  thorough¬ 
fare  open  to  the  public  for  passage  of 
vehicles. 

Cemetery  means  any  area  of  land 
I  where  human  bodies  are  intmred. 
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f  7<1.11  Anas  whore  nlBlnf  !■  prohibited 
orliodted. 

Subject  to  valid  existing  rights,  no 
surface  coal  mining  operations  shall  be 
conducted  after  August  3,  1977,  unless 
those  operations  existed  on  the  date  of 
enactment: 

(a)  On  any  lands  within  the  bound¬ 
aries  of  the  National  Paris  System,  the 
National  WUdlife  Refuge  System,  the 
National  System  of  Trails,  the  Nation¬ 
al  Wilderness  Preservation  System, 
the  Wild  and  Scenic  Rivers  System,  in¬ 
cluding  study  rivers  designated  under 
Section  5(a)  of  ttie  Wild  and  Scenic 
Rivers  Act  (16  n,ac.  1276(a)).  and  Na¬ 
tional  Recreation  Areas  desiinated  by 
Act  of  Congress; 

(b)  On  any  Federal  lands  within  the 
boundaries  of  any  national  forest;  pro¬ 
vided,  hotoever,  that  surface  coal 
mining  operations  may  be  permitted 
on  such  lands,  if  the  Secretary  finds 
that  there  are  no  significant  recre¬ 
ational.  timber,  economic,  or  other 
values  which  may  be  incmnpatible 
with  surface  coal  mining  operations; 
and 

(1)  Surface  operations  and  impacts 
are  incident  to  an  underground  coal 
mine;  or 

(2)  The  Secretary  of  Agriculture  de¬ 
termines,  with  respect  to  lands  which 
do  not  have  slimificant  forest  cover 
within  those  national  forests  west  of 
the  100th  meridian,  that  surface  coal 
i«<ntny  operations  comply  with  the 
Multiple-Use  Sustained  Yield  Act  of 
1060  (16  UAC.  528-631),  the  Federal 
Coal  Iieasing  Amendments  Act  of  1075 
(Pub.  L.  94-377,  30  UAC.  201  et  seq.), 
and  the  National  Forest  Management 
Act  of  1976  (90  Stat.  2949),  and  the 
provisions  of  the  Act.  No  suiface  coal 
mining  operation  may  be  permitted 
within  the  boundaries  of  the  Custer 
National  Forest; 

(c)  On  any  lands  which  will  adverse¬ 
ly  affect  any  publicly  owned  park  or 
any  places  Included  on,  or  eligible  for 
listing  on.  the  National  Register  of 
Historic  Places,  unless  iq)proved  Joint¬ 
ly  by  the  regulatory  authority  and  the 
Federal,  State  or  local  agency  with  Ju¬ 
risdiction  over  the  park  or  places; 

(d)  Within  100  feet  measured  hori- 
xontally  of  the  outside  right-of-way 
line  of  any  public  road,  except— 

(1)  Where  mine  access  roads  or  haul¬ 
age  roads  Join  such  right-of-way  line; 
or 

(2)  Where  the  regulatory  authority 
allows  the  public  road  to  be  relocated 
or  the  area  affected  to  be  within  100 
feet  of  such  road,  after— 

(i)  Public  notice  and  (H>Portunlty  tor, 
a  public  hearing  in  accordance  with 
Section  1 761.12(d);  and, 

(11)  Making  a  written  finding  that 
the  interests  of  the  affected  public 
and  landowners  will  be  protected; 

(e)  Within  300  feet  measured  hori- 
sontally  from  any  occupied  dwelling. 


unless  the  owner  thereof  has  provided 
a  written  waiver  consenting  to  surface 
coal  mining  operations  doeer  than  300 
feet; 

(f)  Within  300  feet  measured  hori- 
sontally  of  any  public  building,  school, 
church,  community  or  institutional 
building  or  public  park;  or 

(g)  Within  100  feet  measured  hori¬ 
zontally  of  a  cemetery. 

1761.12  Procedures. 

(a)  Upon  receipt  of  a  ccunplete  iqq>li- 
catlon  for  a  surface  coal  mining  and 
reclamation  operation  permit,  the  reg¬ 
ulatory  authority  shaU  review  the  ap- 
plintion  to  determine  whether  sur¬ 
face  coal  mining  operations  are  limited 
or  prohibited  under  Section  761.11  on 
the  lands  which  would  be  disturbed  by 
the  proposed  operation. 

(bXl)  Where  the  proposed  operation 
would  be  located  on  any  lands  listed  in 
Section  761.11  (a),  (f)  or  (g).  the  regu¬ 
latory  authority  shall  reject  the  appli¬ 
cation  if  the  H>plicant  had  no  valid  ex¬ 
isting  rights  for  the  area  on  August  3. 
1977,  or  if  the  operation  did  not  exist 
on  that  date. 

(2)  If  the  regulatory  authority  is 
unable  to  determine  whether  the  pro¬ 
posed  operation  is  located  within  the 
boundaries  of  any  of  the  lands  in  Sec¬ 
tion  761.11(a)  or  closer  than  the  limits 
provided  in  Section  761.11  (f)  and  (g). 
the  regulatory  authority  shall  trans¬ 
mit  a  copy  of  the  relevant  portions  of 
the  permit  iq>plicatlon  to  the  aniro- 
priate  Federal,  State  or  local  govern¬ 
ment  agency  for  a  determination  or 
clarification  of  the  relevant  bound¬ 
aries  or  distances,  with  a  notice  to  the 
appropriate  agency  that  it  must  re¬ 
spond  within  30  days  of  receipt  of  the 
request. 

(c)  Where  the  proposed  operation 
would  include  Federal  lands  within 
the  boundaries  of  any  national  forest, 
and  the  i^plicant  seeks  a  determina¬ 
tion  that  mining  is  permissible  under 
Section  761.11(b)  of  this  Part,  the  ap¬ 
plicant  shall  submit  a  permit  aiH>Uca- 
tion  to  the  Regional  Director  for  proo- 
mrtng  under  30  CFR  Subchapter  D. 
Before  acting  on  the  permit  applica¬ 
tion.  the  Director  shall  insure  that  the 
Secretary’s  determination  has  been  re¬ 
ceived  And  the  findings  required  by 
Section  522(eK2)  of  the  Act  (30  UJS.C. 
1272(eX2))  have  been  made. 

(d)  Where  the  proposed  mining  oper- 
atlon  is  to  be  conducted  within  100 
feet  measured  horizontally  of  the  out¬ 
side  rii^t-of-way  line  of  any*  public 
road  (except  where  mine  access  roads 
or  haulage  roads  Join  such  right-of- 
way  line)  or  where  the  aivUcant  iwo- 
poses  to  relocate  any  public  road,  the 
regulatory  authority  shall  — 

(1)  Require  the  iqvlicant  to  obtain 
necessary  iqwrovals  of  the  authority 
with  Jiuisdictlon  over  the  public  road; 


(2)  Provide  notice  in  a  newqiaper  of 
general  circulation  in  the  affected 
locale  of  a  public  hearing  at  least  2 
weeks  bdf ore  the  hearing; 

(3)  Provide  an  opportimity  for  a 
public  hearing  at  which  any  member 
of  the  public  may  participate  in  the  lo¬ 
cality  of  the  proposed  mining  oper¬ 
ations  for  the  purpose  of  determining 
whether  the  interests  of  the  public 
and  affected  landowners  will  be  pro¬ 
tected;  and 

(4)  Make  a  written  finding  based 
upon  information  received  at  the 
public  hearing  within  30  dasrs  after 
completion  of  the  hearing  as  to  wheth¬ 
er  the  interests  of  the  public  and  af¬ 
fected  landowners  will  be  protected 
fitxn  the  proposed  mining  operations. 

(e)  Where  the  proposed  surface  coal 
mining  operations  would  be  conducted 
within  300  feet  measured  horizontally 
of  any  occupied  dwelling,  the  appli¬ 
cant  shall  submit  with  the  application 
a  written  waiver  from  the  owner  of  the 
dwelling^  consenting  to  such  oper¬ 
ations  within  a  closer  distance  of  the 
dwelling  as  qiedfied  in  the  a^ver. 
The  waiver  must  be  knowingly  made 
and  separate  fitmi  a  lease  or  deed 
unless  the  lease  or  deed  contains  an 
explicit  waiver. 

(D  (1)  Where  the  proposed  surface 
ooal  mining  operation  may  adversely 
affect  any  public  paik  or  any  places 
included  on.  or  eli^ble  for  listing  on. 
the  National  Register  of  Historic 
Places,  the  regulatory  authority  shall 
transmit  to  the  Federal,  State  or  local 
agencies  with  Jurisdiction  over  or  a 
statutory  or  regulatory  responsibility 
for  the  park  or  historic  place  a  copy  of 
the  completed  permit  application  con- 
tsJning  the  following: 

(1)  A  request  for  that  agency’s  iq>- 
proval  or  disiq>proval  of  the  oper¬ 
ations; 

(ii)  A  notice  to  the  iqqiropriate 
agency  that  it  must  reqwnd  within  30 
days  from  receipt  of  the  request. 

(2)  A  permit  for  the  operation  shall 
not  be  Issued  unless  Jointly  improved 
by  aU  affected  agencies. 

(g)  If  the  regulatory  authority  deter¬ 
mines  that  the  proposed  surface  coal 
mining  operation  is  not  prohibited 
under  Se^on  522(e)  of  the  Act  (30 
UH.C.  1272(e))  and  this  Part,  it  may 
nevertheless,  pursuant  to  appropriate 
petitions,  designate  such  lands  as  un¬ 
suitable  for  all  or  certain  types  of  sur¬ 
face  coal  mining  operations  pursuant 
to  30  CFR  762,  764,  765  or  769. 

(h)  A  determination  of  a  State  regu¬ 
latory  authority  that  a  persem  holds  or 
does  not  hold  a  valid  existing  right  or 
that  surface  ooal  mining  (x?erations 
did  or  did  not  exist  on  the  date  of  en¬ 
actment  shall  be  subject  to  adminis¬ 
trative  and  Judicial  review  under  30 
CFR  787.11(b)  and  12(bXl).  A  determi¬ 
nation  of  these  issues  by  the  Director 
comoeming  any  Federal  lands  or  under 
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a  Federal  program  shall  be  subject  to 
administrative  and  judicial  review 
under  SO  CFR  787.11(c)  end  12(bX2). 


PART  762— CRITBUA  FOR  OESIG- 
NATMG  AREAS  AS  UNSUITABLE 
FOR  SURFAa  COAL  MININO  OP¬ 
ERATIONS 

Sec. 

762.1  Scope. 

762.4  Remonsibilltv. 

7623  Deflnltkms. 

762.11  CMteiis  for  deslfnstJns  land*  as  un¬ 
suitable. 

762.12  Additional  criteria. 

762.12  Land  exempt  from  deslsnatlon  as 
unsuitable  for  surface  coal  mining  oper- 

atiouM 

762.14  exploration  of  land  designated  as 
unsuitable  for  surface  coal  mining  oper- 
atloos. 

AoniOBiTT.  Sectlcms  102.  201.  601(b).  602, 
604.  612.  and  622  of  Pub.  L.  96-67,  91  Stat. 
446,  449.  468.  470,  471,  482,  607  (20  UAC. 
1201,  1211,  1261,  1262,  1264.  1262.  and  1272). 

1762.1  Scope. 

This  Part  establishes  the  minimum 
criteria  to  be  used  in  determining 
whether  lands  should  be  designated  as 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations. 

s  762.4  Responsibility. 

The  regulatory  authority  shall  use 
the  criteria  in  this  part  for  the  evalua¬ 
tion  of  each  petition  for  the  designa¬ 
tion  of  areas  as  unsuitable  for  surface 
coal  mining  operations. 

(7623  Definitions. 

For  purposes  of  this  Part: 

Fragile  land*  means  geographic 
areas  containing  natural,  ecologic,  sci¬ 
entific  or  esthetic  resources  that  could 
be  damaged  or  destroyed  by  surface 
coal  mining  operations.  Examples  of 
fragile  lands  include  valuable  habitats 
for  fish  or  wildlife,  (ultical  habitats  for 
endangered  or  threatened  q^ecies  of 
animals  or  plants,  uncommon  geologic 
formations.  National  Natural  Land- 
marit  sites,  areas  where  mining  may 
cause  flooding,  environmental  corri¬ 
dors  containing  a  concentration  of  eco¬ 
logic  and  esthetic  features,  areas  of 
recreational  value  due  to  high  environ¬ 
mental  quality,  and  buffer  zones  adja¬ 
cent  to  the  boundaries  of  areas  where 
surface  coal  mining  operations  are 
prohibited  under  Section  522(e)  of  the 
Act  and  30  CFR  761. 

Historic  land*  means  historic  or  cul¬ 
tural  districts,  places,  structures  or  ob¬ 
jects,  including  archeological  and  pale¬ 
ontological  sites.  National  Historic 
Landmark  sites,  sites  listed  (m  or  eligi¬ 
ble  for  listing  on  a  State  or  National 
Register  of  Historic  Places,  sites 
having  religious  or  cultural  signifi¬ 
cance  to  native  Americans  or  religious 


RULES  AND  REGULATIONS 

groups  or  sites  for  which  historic  des¬ 
ignation  is  pending. 

Natural  hazard  land*  means  geo¬ 
graphic  areas  in  which  natural  condi¬ 
tions  exist  which  pose  or.  as  a  result  of 
surface  coal  mining  operations,  may 
pose  a  threat  to  the  health,  safety  or 
welfare  of  people,  property  or  the  en¬ 
vironment,  including  areas  subject  to 
lan(islides.  cave-ins,  large  or  en<at>ach- 
Ing  sand  dunes,  severe  wind  or  soil  ero¬ 
sion.  frequent  flooding,  avalanches 
and  areas  of  unstable  geology. 

Substantial  legal  and  financial 
commitment*  in  a  surface  coal  mining 
operation  means  significant  invest¬ 
ments  that  have  been  made  on  the 
basis  of  a  long-term  coal  contract  in 
power  plants,  railroads,  coal-handling, 
preparation,  extraction  or  storage 
facilities  and  other  ciq>ital-intensive 
activities.  An  example  would  be  an  ex¬ 
isting  mine,  not  actually  producing 
coal,  but  in  a  substantial  stage  of  de¬ 
velopment  prior  to  production.  Costs 
of  acquiring  the  coal  in  place  or  of  the 
right  to  mine  it  without  an  existing 
mine,  as  described  in  the  above  exam¬ 
ple.  alone  are  not  sufficient  to  consti¬ 
tute  substantial  legal  and  financial 
commitments. 

f  762.11  Oiteris  for  designating  lands  as 
nnsnitable. 

(a)  Upon  petition  an  area  shall  be 
designated  as  unsuitable  for  all  or  cer¬ 
tain  types  of  surface  coal  mining  oper¬ 
ations.  if  the  regulatory  authority  de¬ 
termines  that  reclamation  is  not  tech¬ 
nologically  and  econ(»nlcally  feasible 
under  the  Act.  this  Chapter  and  an  ap¬ 
proved  State  program. 

(b)  Upon  petition  an  area  may  be 
(but  is  not  required  to  be)  designated 
as  unsuitable  for  (xrtain  tsrpes  of  sur¬ 
face  coal  mining  operations,  if  the  op¬ 
erations  will  — 

(1)  Be  incompatible  with  existing 
State  or  local  land  use  plans  or  pro¬ 
grams; 

(2)  Affect  fragile  or  historic  lands  in 
which  the  operations  could  result  in 
significant  damage  to  important  his¬ 
toric,  (niltiuml,  scientific,  or  esthetic 
values  or  natural  systems; 

(8)  Affect  renewable  resource  lands 
in  which  the  operations  could  result  in 
a  substantial  loss  or  reduction,  of  long- 
range  productivity  of  water  supply  or 
of  food  or  fiber  products;  or 

(4)  Affect  natural  hazard  lands  in 
which  the  operations  could  substan¬ 
tially  endanger  life  and  property,  such 
lands  to  include  areas  subject  to  fre¬ 
quent  flooding  and  areas  of  unstable 
geology. 

1762.12  Addttkmal  criteria. 

(a)  A  state  regulatory  authority  may 
establish  additional  or  more  stringent 
criteria  for  determining  whether  lands 
within  the  state  should  be  designated 
as  unsuitable  for  surface  coal  mining 


operations.  Such  criteria  shall  be  ap¬ 
proved  pursuant  to  8ubchiq>ter  C  of 
this  Chapter. 

(b)  The  Secretary  may  establish  ad¬ 
ditional  criteria  for  determining 
whether  Federal  lands  should  be  des- 
iimated  as  unsuitable  for  siurface 
mining  operations. 

(c)  Additional  criteria  will  be  deter¬ 
mined  to  be  more  stringent  on  the 
basis  of  whether  they  provide  for 
greater  protection  of  the  public 
health,  safety  and  welfare  or  the  envi¬ 
ronment.  such  that  areas  beyond 
those  specified  in  the  criteria  of  this 
part  would  be  designated  as  unsuitable 
for  siu^aoe  coal  mining  operations. 

9  762.12  Land  cxeaqit  from  designatioB  as 
nnsiiitablc  for  stufMC  coal  adnlng  op- 
crationB. 

The  requirements  of  this  Part  do  not 
apply  to  — 

(a)  Lands  on  which  surface  (xmJ 
mining  operations  were  being  (induct¬ 
ed  on  the  date  of  enactment; 

(b)  Lands  covered  by  a  permit  issued 
under  the  Act;  or 

(c)  Lands  where  substantial  legal 
and  financial  commitments  in  stirface 
coal  mining  operations  were  in  exis^ 
ence  prior  to  January  4. 1077. 

1762.14  Exploration  on  land  designated 
as  nnsnitable  for  snrfsce  cool  ndning 
operatlonB. 

Deslgnatiim  of  any  area  as  unsuit¬ 
able  for  all  or  certain  types  of  surface 
coal  mining  operations  pursuant  to 
Section  522  of  the  Act  and  regulations 
of  this  Subchapter  does  not  prohibit 
coal  exploration  operations  In  the 
area,  if  conducted  in  accordance  with 
the  Act,  this  Chapter,  any  approved 
State  or  Federal  program,  and  other 
applicable  requirements.  Exploration 
operations  on  any  lands  designated 
unsuitable  for  surface  coal  mining  op¬ 
erations  must  be  approved  by  the  reg¬ 
ulatory  authority  under  SO  CFR  776, 
to  insure  that  exploration  does  not  in¬ 
terfere  with  any  value  for  which  the 
area  has  been  designated  unsuitable 
for  surface  coal  mining. 


FART  764— STATE  PROCESSES  FOR 
DESIGNATINO  AREAS  UNSUITABLE 
FOR  SURFACE  COAL  MINING  OP- 
BtATIONS 

Sec. 

764.1  Scope. 

764.2  Mjeethre. 

7643  AuUUMlty. 

764.11  Procedures:  Oenersl  process  re- 
(julrements. 

764.12  Procedures:  Petitions. 

764.16  Procedures:  InltJsl  proresring,  rec- 
ndkeeplng.  sod  notlflcstl<m  require¬ 
ments. 

764.17  Proeedurec  Hesring  requirements. 
764.19  Proeedurec  Dedskm. 
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Sec. 

794.21  Data  tMW  and  Inventory  system  re- 
qulrements. 

764.23  Public  Information. 

764.25  Retulatory  authority  responsibility 
tor  Implementation. 

AuTHOairr  :  Sections  102.  201,  502,  510 
and  522  of  Pub.  L.  05-87,  01  Stat.  446,  440, 
470  and  507  (20  UJLC.  1202.  1211, 1252, 1360 
and  1272). 

1764.1  Scope. 

This  Part  establishes  minimum  pro¬ 
cedures  and  standards  to  be  Included 
In  each  approved  State  program  for 
designating  non-Federal  and  non- 
Indlan  lands  In  a  State  as  unsuitable 
for  all  or  certain  types  of  surface  coal 
mining  operations  and  for  terminating 
designations. 

I764J  ObjMtive. 

The  objective  of  this  Part  Is  to 
Insure  that  States  administering  the 
Act  on  non-Pederal  and  non-Indian 
lands  lnv>lement  processes  to  desig¬ 
nate  lands  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  oper¬ 
ations  and  for  terminating  deslgna- 
tlons. _ 

f7i4A  Asthority. 

(a)  The  Secretary  has  authority  to 
aimrove  or  dlaaiH>rove  the  procedures 
and  standards  In  State  programs  to 
designate  lands  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  and  for  terminating  such 
designations 

(b>  The  States  have  authority  to  de¬ 
velop  and  Include  In  their  State  pro¬ 
grams  procedures  and  standards,  ccm- 
sistent  with  this  Part,  to  designate 
lands  imsultable  for  all  or  certain 
types  of  surface  coal  mining  oper¬ 
ations  and  to  terminate  such  designa¬ 
tions. 

f  76A11  ProcMhircK  Gcacdry  prow  re- 
quiresMiito. 

Each  State  shall  establish  a  process 
enabling  objective  decisions  to  be 
made  on  which,  if  any,  land  areas  of 
the  State  are  unsuitable  for  all  or  cer¬ 
tain  types  of  surface  coal  mining  oper¬ 
ations.  These  decisions  shall  be  based 
on  competent,  scientifically  soimd 
data  and  other  relevant  Information. 
This  process  shall  Include  the  require¬ 
ments  listed  In  Sections  764.13-764.25. 

1764.12  ProewhueK  PctHkMM. 

(a)  Sipllf  to  petition.  Any  person 
having  an  Interest  which  Is  or  may  be 
adversely  affected  has  the  right  to  pe¬ 
tition  the  regulatory  authority  to  have 
an  area  designated  as  unsuitable  for 
surface  coal  mining  operations,  or  to 
have  an  existing  designation  terminat¬ 
ed. 

(b)  Designation.  The  only  informa¬ 
tion  that  a  petitioner  need  provide  is: 

(1)  The  location  and  slae  of  the  area 
covered  by  the  petition; 


(2)  Allegations  of  facts  and  support¬ 
ing  evidence  which  would  tend  to  es¬ 
tablish  that  the  area  Is  unsuitable  for 
all  or  certain  types  of  surface  coal 
mining  operations: 

(8)  A  description  of  how  mining  of 
the  area  has  affected  or  may  adversely 
affect  people,  land,  air,  water  or  other 
resources; 

(4)  The  petitioner’s  name,  address 
snd  telephcme  munben  and 

(5)  Identification  of  the  petitioner's 
Interest  which  is  or  may  be  adversely 
affected. 

(c)  Termination.  The  only  informa¬ 
tion  that  a  petitioner  need  provide  to 
terminate  a  designation  is: 

(1)  The  l<x»tion  and  slae  of  the  area 
covered  by  the  petition: 

(2)  Allegations  of  facts,  with  sup¬ 
porting  evidence,  not  contained  In  the 
record  of  the  proceeding  In  which  the 
area  was  designated  unsuitable,  which 
would  tend  to  establish  the  statements 
or  allegations,  and  which  statements 
or  allegations  Indicate  that  the  desig¬ 
nation  should  be  terminated  based  on: 

(1)  The  nature  or  abundance  of  the 
protected  resource  or  condltioD  or 
other  basis  of  the  designation  if  the 
designation  was  based  <»  criteria 
found  in  SO  CFR  762.11(b);  or 

(11)  Reclamation  now  being  techno¬ 
logically  and  econmnlcally  feasible,  if 
the  designation  was  based  <m  the  crite¬ 
ria  found  in  30  CFR  762.11(a);  or 

(ill)  The  resources  or  conditloD  not 
being  affected  by  surface  coal  mining 
operations,  or  in  the  case  of  land  use 
plans,  not  being  incompatible  with 
surface  coal  mtninf  (q;>eratiaas  during 
and  after  mining.  If  the  designation 
was  based  on  the  criteria  found  In  30 
CFR  762.11(b); 

(8)  The  petitioner’s  name,  address 
and  telephone  number;  and 

(4)  Identiflcati(m  of  ttie  petiUoner’s 
Interest  which  is  or  may  be  adversely 
affected  by  the  continuation  of  the 
designation. 

1764.16  ProcedsiCK  laMal  peorfsriiy. 
iseordkecpiag,  aad  aortflcatioa 
qalfcawata 

(a)  (1)  l^thln  30  days  of  receipt  of  a 
petition,  the  regulatory  authority 
shall  notify  the  petitioner  by  certified 
mafl  whether  or  not  the  petition  Is 
complete  under  Section  764.13  (b)  or 
(c). 

(2)  The  regulatory  authority  shall 
determine  whether  any  identified  coal 
resources  exist  In  the  area  covered  by 
the  petition,  without  requiring  any 
showing  from  the  petitioner.  If  the 
regulatory  authority  rinds  there  are 
not  any  identified  coal  resources  In 
that  area,  it  shall  return  the  petition 
to  the  petitl(»er  with  a  statement  of 
the  findings. 

(3)  The  regulatory  authority  may 
reject  petitions  f designations  or  ter¬ 
minations  of  designations  which  are 


frivoloua  Once  the  requironents  of 
Secti(m  764.13  are  met,  no  party  shall 
bear  any  burden  of  proof,  but  each  ac¬ 
cepted  petition  shall  be  considered  and 
acted  upon  by  the  regulatory  authori¬ 
ty  pursuant  to  the  procedures  of  this 
Part. 

(4)  When  consideiing  a  petition  for 
an  area  which  was  previously  and  un- 
succesafuUir  proposed  for,  designation, 
the  regulatory  authority  shall  deter¬ 
mine  If  the  new  petition  presents  new 
allegations  of  facta  If  the  petition 
does  not  contain  new  allegations  of 
facta  the  regulatory  authority  shall 
not  consider  the  petition  and  shall 
return  the  petition  to  the  petitioner, 
with  a  statement  of  its  rindings  and  a 
reference  to  the  record  of  the  luevlous 
designation  proceedings  where  the 
facts  were  considered. 

(5)  If  the  regulatory  authority  deter¬ 
mines  that  the  petition  is  Incmnplete 
or  frivoloua  it  shall  return  the  peti¬ 
tion  to  the  petitioner,  with  a  written 
statement  of  the  reascms  for  the  deter¬ 
mination  and  the  categories  of  inf  or- 
matkm  needed  to  make  the  petition 
complete. 

(6)  The  regulatory  authority  shall 
notify  the  perwm  who  submits  a  peti¬ 
tion  of  any  a]K>Ucation  for  a  permit  re¬ 
ceived  which  pr(q)0ses  to  Include  any 
area  covered  by  the  petition. 

(7)  Any  petitions  received  after  the 
dose  of  the  public  comment  period  on 
a  permit  iun>licatlon  relating  to  the 
same  mine  plan  area  shall  not  prevent 
the  regulatory  authority  frinn  Issuing 
a  decision  on  that  permit  vtplicatlon. 
The  regulatory  autoority  may  return 
any  petition  received  thereafta*  to  the 
petitioner  with  a  statement  why  the 
regulatory  authority  cannot  ccmslder 
the  petition.  For  the  purposes  of  this 
Seetkm,  close  of  the  public  cmnment 
period  shall  mean  at  the  dose  of  any 
Infwmal  conference  hdd  under  80 
CFR  786.14,  or.  If  no  conference  is  re- 
(juested,  at  the  dose  of  the  period  for 
filing  written  ccmiments  and  objec¬ 
tions  voider  30  CFR  786.12-18. 

(bXD.T^thln  three  we^  after  the 
determination  that  a  petition  Is  o(nn- 
plete.  the  regulatory  authority  shall 
circulate  copies  of  the  petition  to,  and 
request  submissions  of  rdevant  Infmr- 
matlon  frim.  other  Interested  govern¬ 
mental  agendes,  the  petltl(mer,  inter- 
veiMws,  perscms  with  an  ownendiip  in¬ 
terest  of  record  in  the  property,  and 
other  persmis  known  to  the  regulattur 
authority  to  have  an  Interest  In  the 
prtmerty. 

(2)  Tlrithln  three  we^  after  the  de- 
terminatkm  that  a  petitkm  is  omu- 
plete,  the  regulatory  authority  shall 
notify  the  general  pidilie  of  the  receipt 
of  the  petition  and  request  submis¬ 
sions  of  relevant  infomation  by  a 
newspaper  advertisement  placed  once 
a  wedi  for  two  consecutive  weeks  in 
the  locale  of  the  area  covered  by  the 
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petitkm.  In  the  new^Mper  of  largest 
etreulatlon  In  the  State,  and  In  any  of¬ 
ficial  State  register  of  public  notices. 

(c)  Until  three  days  before  the  regu¬ 
late  authority  holds  a  hearing  under 
Section  764.17,  any  person  may  Inter¬ 
vene  In  the  proceeding  by  filing  allega¬ 
tions  of  tmttB,  sunwrting  evidenoe,  a 
short  statement  Identifying  the  peti¬ 
tion  to  which  the  allegatloBS  pertain, 
and  the  intervenor’s  name,  address 
and  telephone  number. 

(d)  Beginning  immediately  after  a 
omnplste  petition  is  flled,  the  regula¬ 
tory  authority  shall  compile  and  main¬ 
tain  a  record  consisting  of  all  docu¬ 
ments  relating  to  the  petition  filed 
with  or  prepared  by  the  regulatory  au¬ 
thority.  The  regulatory  authority 
shall  make  the  record  available  for 
public  inspection,  free  of  charge,  and 
copying,  at  reasonable  cost,  during  all 
normal  business  hours  at  a  central  lo¬ 
cation  of  the  county  or  multi-county 
arOa  in  which  the  land  petitioned  is  lo¬ 
cated,  and  at  the  main  office  of  the 
reguhUory  authority. 

S  764.17  Procedures:  Hearing  reqnire- 

(a)  Within  10  months  after  receipt 
of  a  complete  petition,  the  regulatory 
authority  shall  hold  a  public  hearing 
in  the  locality  of  the  area  covered  by 
the  petition.  If  all  petitioners  and  in¬ 
terveners  agree,  the  hearing  need  not 
be  held.  The  hearing  shall  be  legisla¬ 
tive  and  fact-finding  in  native,  with¬ 
out  cross-examination  of  witnesses. 
The  regulatory  authority  shall  make  a 
verbatim  transcript  of  the  hearing.  . 

(bXl)  The  regulatory  authority  shall 
give  notice  of  the  date,  time,  and  loca¬ 
tion  of  the  hearing  to: 

(1)  Local.  State,  and  Federal  agencies 
which  may  have  an  interest  in  the  de¬ 
cision  oa  the  peUtion; 

(ii)  The  petitioner  and  the  Interve- 
nors;  and 

(ill)  Any  person  with  an  ownershh) 
or  other  interest  known  to  the  regula¬ 
tory  authority  in  the  area  covered  by 
the  petition. 

(2)  Notice  of  the  hearing  shall  be 
sent  by  certified  mail  and  postmarked 
not  less  Uian  SO  days  before  the  sched¬ 
uled  date  of  the  hearing. 

(c)  TTie  regulatory  authority  shall 
notify  the  general  public  of  the  date, 
time,  and  location  of  the  hearing  by 
placW  a  newsp^^er  advertisement 
(mce  a  mA  for  2  ccmsecutlve  we^  in 
the  locale  of  the  area  covered  by  the 
petition  and  (mce  during  the  week 
prior  to  the  scheduled  date  of  the 
public  hearing.  The  consecutive 
weddy  advertisement  must  begin  be¬ 
tween  4  and  5  wedcs  before  the  sched¬ 
uled  date  of  the  public  hearing. 

(d)  The  regulatory  authority  may 
consolidate  in  a  sin^e  hearing  the 
hearings  required  for  each  of  several 
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petitions  which  relate  to  areas  in  the 
same  locale. 

(e)  Prior  to  designating  any  land 
xress  as  unsuitable  for  surface  coal 
mining  operations,  the  regulatory  au¬ 
thority  shall  prepare  a  detailed  state¬ 
ment,  using  existing  and  available  in¬ 
formation  on  the  potential  coal  re¬ 
sources  of  the  area,  the  demand  for 
coal  resources,  and  the  impact  of  such 
designation  on  the  environment,  the 
eoon<»ny.  and  the  simPly  of  coaL 

(f)  In  the  event  that  all  petitioners 
and  Intervenors  stipulate  agreement 
prior  to  the  hearing,  the  petition  may 
be  withdrawn  from  consideration. 

f  764.16  Proeedores:  Dedsloa. 

(a)  In  reaching  its  decision,  the  regu¬ 
latory  authority  shall  use  — 

(1)  The  information  contained  in  the 
data  base  and  Inventory  ssrstem; 

(2)  Information  provided  by  other 
governmental  agencies; 

(3)  The  detailed  statement  prepared 
tmder  Section  764.17(e);  and 

(4)  Any  other  relevant  information 
submitted  during  the  comment  period. 

(b)  A  final  written  decision  shall  be 
issued  by  the  regulatory  authority,  in¬ 
cluding  a  statement  of  reasons,  within 
60  days  of  completion  of  the  public 
hearing,  or,  if  no  public  hearing  is 
held,  then  within  12  months  after  re¬ 
ceipt  of  the  complete  petition.  The 
regulatory  authority  shall  simulta¬ 
neously  send  the  decision  by  certified 
maU  to  the  petitioner,  every  other 
party  to  the  proceeding,  and  to  the 
Regional  Director  for  the  region  in 
which  the  State  is  located. 

(c)  The  decision  of  the  State  regula¬ 
tory  authority  with  respect  to  a  peti¬ 
tion,  or  the  failure  of  the  regulatory 
authority  to  act  within  the  time  limits 
set  forth  in  this  Section,  shall  be  sub¬ 
ject  to  Judicial  review  by  a  court  of 
competent  Jurisdiction  in  accordance 
with  State  law  under  Section  526(e)  of 
the  Act  and  30  CFR  787.12. 

876411  Date  base  aad  Inventory  ■ystem 
reqnircnwnto. 

(a)  The  regulatory  authority  shall 
develop  a  data  base  and  Inventory 
system  which  will  pmmit  evaluation  of 
whether  reclamation  is  feasible  in 
areas  covered  by  petitions. 

(b)  The  regulatory  authority  shall 
include  in  the  system  information  rele¬ 
vant  to  the  criteria  in  30  CFR  762.11, 
including,  but  not  limited  to,  informa¬ 
tion  received  from  the  United  States 
Fish  and  WUdlife  Service,  the  State 
Historic  Preservation  Officer,  and  the 
agency  administering  Section  127  of 
the  dean  Air  Act,  as  amended  (42 

«UJ3.C.  Section  7470  et  seq.). 

(c)  The  regulatory  authority  shall 
add  to  the  data  base  and  Inventory 
system  information— 

(I)  On  potential  coal  resources  of 
the  State,  demand  tor  those  resources. 


the  environment,  the  eomimny  and  the 
supply  of  coal,  sufficient  to  enable  the 
regulatory  authority  to  prepare  the 
statements  required  by  Section 
764.17(e);  and. 

(2)  That  becomes  available  from  pe¬ 
titions,  publications,  experiments, 
permit  m>plications,  mining  and  recla¬ 
mation  operations,  and  other  sources. 

1 764.23  Pnblk  Infonaatloii. 

The  regulatory  authority  shall: 

(a)  BCake  the  information  and  data 
base  system  developed  under  Section 
764.21  available  to  the  public  for  in- 
q>ection  free  of  charge  and  for  o(^y- 
ing  at  reasonable  cost; 

(b)  Provide  information  to  the  public 
on  the  petition  procedures  necessary 
to  have  an  area  designated  as  unsuit¬ 
able  for  all  or  certain  types  of  surface 
coal  mining  operations  or  to  have  des¬ 
ignations  terminated  and  describe  how 
the  inventory  and  data  base  system 
canbeused. 

f  764.26  Kcgulatory  anthoiity  mponsiblU- 
ty  for  impkawntetioii. 

(a)  The  regulatory  authority  shall 
not  issue  permits  which  are  inconsist¬ 
ent  with  designations  made  pursuant 
to  Parts  760,  761,  762,  764,  or  765. 

(b)  The  regulatory  authority  shall 
maintain  a  imq>  of  areas  designated  as 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations. 

(c)  The  regulatory  authority  shall 
make  available  to  any  person  any  in¬ 
formation  within  its  control  regarding 
designations,  including  mineral  or  ele¬ 
mental  content  which  Is  potentially 
toxic  in  the  environment  but  except¬ 
ing  proprietary  information  on  the 
chemical  and  physical  properties  of 
thecoaL 


PART  745— DESIGNATING  LANDS  AS 
UNSUITAILE  FOR  SURFACE  GOAL 
MINING  OPOATIONS  UND«  A 
noatAl  PROGRAM  FOR  A  CTATE 

Sec. 

765.1  8eooe. 

765.11  Procedures. 

766.12  Stete  vsrlstlofis. 

765.12  Effective  date. 

Authmutt:  Seettoos  102,  201,  601,  502, 
504,  610,  512,  517,  and  522  of  Pub.  L  05-67, 
91  Stet.  446,  449.  468,  470,  471,  460,  482,  496, 
and  507  (20  UA.C.  1202.  1211,  1261,  1252. 
1254. 1260, 1262. 1267  and  1272). 

1765.1  Seoye. 

This  Fart  establishes  minimum  pro¬ 
cedures  to  be  Inriuded  in  each  Federal 
program  for  the  designation  of  lands 
in  a  State  as  unsuitable  for  all  or  cer¬ 
tain  types  of  surface  coal  mining  oper¬ 
ations  and  for  terminating  designa¬ 
tions. 
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|7tt.ll  Proccdora. 

At  the  time  a  complete  Federal  pro¬ 
gram  is  promulgated  for  a  State,  or  a 
partial  Federal  program  covering  the 
designation  process  is  implemented, 
the  Director  shall  develop  a  process 
for  designating  lands  unsuitable  for  all 
or  certain  types  of  surface  coal  mining 
opentions  and  terminating  designa¬ 
tions  consistent  with  the  requirements 
of  Parts  761,  762  and  764  of  this  Sub¬ 
chapter.  The  Director  shall  include  in 
that  process  the  procedures,  data  base. 
Inventory  system,  and  public  informa¬ 
tion  requir^ents  of  Part  764. 

i  766.12  State  TariatloiM. 

When  developing  the  procedures 
and  criteria  for  designation  of  lands 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations  imder  a 
Federal  program  for  a  State,  the  Di¬ 
rector  shall  consider— 

(a)  The  nature  of  the  State’s  terrain, 
climate,  coal  deposits,  biological, 
chemical  and  other  relevant  physical 
characteristics; 

(b)  The  structure  and  responsibil¬ 
ities  of  the  State  government  and  local 
governments  within  the  State,  includ¬ 
ing  State  and  local  land-use  plans;  and 

(c)  Standards  adopted  by  a  State 
which  are  more  stringent  than  the 
standards  of  the  Act  or  the  require¬ 
ments  of  Parts  761, 762.  and  764. 

%  766.13  Effective  date. 

(a)  Except  as  provided  in  Paragraph 

(b)  of  this  Section,  the  Director  shall 
implement  the  procedures  and  criteria 
of  a  Federal  program  for  a  State  for 
designating  lands  unsuitable  for  all  or 
certain  types  of  surface  coal  mining  1 
year  after  a  Federal  program  is  made 
effective  for  a  State. 

(b)  When  a  Federal  program  is  pro¬ 
mulgated  because  of  a  State’s  failure 
to  implement,  maintain,  or  enforce 
adequately  the  portion  of  the  State 
program  for  designating  lands  unsuit¬ 
able  for  all  or  certain  types  of  coal 
mining,  the  designation  procedures 
and  criteria  of  a  Federal  program  for 
the  State  under  this  Part  shall  be  ef¬ 
fective  Immediately  upon  implementa¬ 
tion  of  the  Federal  program. 


PAtT  769— PETITION  PIOCESS  FOt 
DESIGNATION  OP  FEDERAL  LANDS 
AS  UNSUITABLE  FOR  AU  OR  CER¬ 
TAIN  TYPES  OF  SURFACE  COAL 
MINING  OPERATIONS  AND  FOR 
THUMINATION  OF  PREVIOUS  DES¬ 
IGNATIONS 

Sec. 

766.1  Scope. 

769.3  Authority. 

769.4  Responsibility. 

799.7  Regulstory  policy. 

769.11  Who  may  submit  a  petition. 


769.12  Procedures:  Where  to  submit  petl- 
tiOOB. 

769.13  Procedures:  Contents  of  petitions. 

769.14  Procedures:  Initial  processing,  re- 
oordtng,  and  noUflcatkm  reouirements. 

769.15  Procedures:  Interventkm. 

769.16  Procedures:  Public  infwniation 

799.17  ProoedureK  Hearing  requirements. 

769.18  ProoedureK  Decisions  on  petitlona. 

Authobitt:  Sections  103,  301,  .610,  617. 
533.  and  523  of  Pub.  L.  96-67.  91  Stat.  448, 
449.  468.  480,  498.  607,  610  (30  UJB.C.  1302. 
1211. 1260, 1267. 1272  and  1373). 

f769.1  Scope. 

This  Part  establishes  minimum  pro¬ 
cedures  and  standards  for  designating 
Federal  lands  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  and  for  terminating  desig¬ 
nations  pursuant  to  petition. 

f769J  Aatborlty. 

Section  522(c)  of  the  Act  (30  n.8.C. 
1272  (c))  authorises  the  Secretary  to 
establish  a  process  for  any  person 
having  an  interest  which  is  or  may  be 
adversely  affected,  to  peUtkm  for  the 
designation  of  Federal  lands  as  unsuit¬ 
able  for  all  or  certain  types  of  surface 
coal  mining  operations  or  tor  the  ter¬ 
mination  of  those  designations. 

1 769.4  Responsibility. 

(a)  The  Regional  Director  for  the 
region  in  which  Federal  land  is  subject 
to  a  petition  for  designation  or  termi¬ 
nation  of  a  designatiem  shall  receive, 
hold  hearings  on.  act,  and  issue  ded- 
sions  on  petitions  und^  the  criteria  of 
30  CFR  762.  Prior  to  designation,  the 
Regional  Director  shall  consult  with 
M>propriate  State  and  local  agencies. 

(b)  The  surface  managing  agency 
shall  make  recommendations  for  iq>- 
proval  or  diBM}proval  of  petitions 
based  on  present  and  future  land  use 
planning  and  management  of  public 
lands. 

1769.7  Regulatory  policy. 

(a)  The  Regional  DlrecUv  shall 
maintain  a  map  of  areas  designated  as 
unsuitable  for  all  or  certain  tsrpes  of 
surface  coal  mining  operations. 

(b)  Once  an  area  of  Federal  lands  is 
dedgnated  as  unsuitable  for  aU  or  cer¬ 
tain  types  of  surface  coal  mining  oper¬ 
ations,  the  authorised  officer  shall 
(xmdition  any  permit  or  lease  in  a 
manner  so  as  to  limit  or  prohibit  sur¬ 
face  coal  mining  operations  on  the 
designated  area. 

(c)  Review  of  applications  for  per¬ 
mits  on  Federal  lands  is  subject  to  the 
provisions  of  30  CFR  741  and 
786.19(d>-(e). 

f  769.11  Who  wtmj  aubsrit  a  peUtlou. 

Any  person  having  an  interest  which 
is  or  may  be  adversely  affected  by  sur¬ 
face  coal  mining  operatliHis  to  be  con¬ 
ducted  (m  Federal  lands  may  petition 
the  Secretary  to  have  an  area  deslg 


nated  as  unsuitable  for  all  or  certain 
types  of  surface  coal  mining  oper¬ 
ations  or  to  have  an  existing  designa- 
tkm  terminated.  This  ri^t  does  not 
apidy  to  areas  set  aside  from  surface 
coal  mining  operations  under  laws 
other  than  the  Act. 

f  769.12  ProccdnrcK  Where  to  sulrndt  peCi- 
Itoue 

Each  petition  to  have  an  area  of 
Federal  lands  designated  as  unsuitable 
or  to  terminate  an  existing  designation 
ahaii  be  submitted  to  the  Regional  Di¬ 
rector  of  the  regiem  in  which  the  Fed¬ 
eral  lands  are  located. 

f  769.13  ProeednreK  Coutento  of  petUioas. 

(a)  Designation.  The  only  informa¬ 
tion  that  a  petitioner  need  provide  to 

lands  is  that  required  under 
30  CFR  764.13(b). 

(b)  Termination.  The  (mly  informa¬ 
tion  that  a  petitioner  need  provide  to 
terminate  a  designation  is  that  in¬ 
quired  by  30  CFR  764.13(c). 

1769.14  ProcwhncK  laltial  proeeasiag. 
tecordkeepiag,  aad  aotttlcatioa  le- 
qairtanati, 

(a)  Within  30  days  of  receipt  of  a  pe- 
titiim.  the  Regional  Director  shall 
notify  the  petitioner  by  certified  mafl 
whether  or  not  the  petition  is  com¬ 
plete  under  Section  769.13. 

(b)  If  the  Regional  Director  deter¬ 
mines  that  the  petition  is  incmnplete 
or  frivolous,  he  or  she  shall  return  the 
petitkm  to  the  petitkmer  together 
with  a  written  statement  of  the  rea¬ 
sons  tor  the  determination  and  the 
categories  of  infixmation  needed  to 
ccHnplete  the  petition. 

(c)  The  RegkHial  Director  shall  de¬ 
termine  whether  any  identified  coal 
deposits  exist  in  the  area  covered  by 
the  petition,  without  requiring  any 
showing  from  the  petitioner.  If  the 
R^onal  Director  finds  that  there  are 
not  any  identified  coal  deposits  in  that 
area,  he  or  she  shall  return  the  peti- 
tkm  to  the  petitioner  with  a  statement 
of  the  findings. 

(d)  The  Regional  Director  may 
reject  petiti(xis  for  designations  or  ter¬ 
minations  of  designations  which  are 
frivolous.  Once  the  requirements  of 
Section  764.13  are  met,  no  party  shall 
bear  any  burden  of  proof,  but  each  ac¬ 
cepted  petitiem  shall  be  considered  and 
acted  upon  by  the  Regional  Director 
pursuant  to  t^  Part. 

(e)  (1)  Within  2  we^  after  the  de¬ 
termination  that  the  petitiem  is  com¬ 
plete.  the  Regional  Director  shall  send 
a  copy  of  the  petition  to  the  author¬ 
ised  officer  of  the  surface  managing 
agency  by  certified  mall  for  the  offi¬ 
ces  recommendation  cm  the  petition. 

(2)  The  antlunlaed  officer  shall  rec¬ 
ommend  aiq>roval  or  disapproval  of 
the  petitkm  within  30  days  of  Its  re¬ 
ceipt.  if  the  area  covered  by  the  peti- 
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tion  has  been  included  in  a  completed 
Federal  lands  review,  or  within  9 
months  if  the  area  has  not  been  in¬ 
cluded  in  a  Federal  lands  review. 

(f)  Within  3  weeks  after  the  determi¬ 
nation  that  a  petition  is  complete,  the 
Regional  Director  shall  circulate 
copies  of  the  petition  to,  and  request 
submissions  of  relevant  information 
from,  other  interested  governmental 
agencies,  the  petitioner,  intervenors, 
any  person  with  an  ownership  interest 
of  record  in  the  property,  and  other 
persons  known  to  the  Regional  Direc¬ 
tor  to  have  an  interest  in  the  property. 

(g)  (1)  The  Regional  Director  shall 
forward  to  the  surface  managing 
agency  petitions  in  areas  covered  by 
existing  land  use  plans  in  which  sur¬ 
face  coal  mining  operations  were  spe¬ 
cifically  consider^  to  determine 
whether— 

(1)  The  petitioner  has  presented  sig¬ 
nificant  new  evidence  not  previously 
considered  in  formulating  or  revising 
the  land  use  plan,  and 

(ii)  All  of  the  criteria  set  forth  in  SO 
CFR  762  were  considered. 

(2)  Where  no  new  significant  evi¬ 
dence  is  presented  and  the  criteria  set 
forth  in  30  CFR  762  were  considered, 
the  authorised  officer  of  the  surface 
managing  agency  may  recommend 
that  the  Regional  Director  reject  the 
petition,  and  return  the  petition  to  the 
Regional  Director  with  a  statement  of 
its  findings  and  a  reference  to  the  text 
of  the  land  use  plan  where  the  evi¬ 
dence  and  criteria  were  considered. 

(h)  Where  lands  administered  by  the 
Departments  of  the  Interior  and  Agri¬ 
culture  are  contiguoiis  or  intermingled 
or  where  one  Department’s  resource 
management  could  affect  resources  or 
the  other  Department’s  land,  the  Re¬ 
gional  Director  shall  refer  a  copy  of 
the  petition  to  the  Department  of  Ag¬ 
riculture  and  shall  consider  that  De¬ 
partment’s  recommendations  about 
designating  those  lands  unsuitable  for 
all  or  certain  types  of  surface  coal 
mining,  or  terminating  such  designa¬ 
tions. 

(i)  Any  petitions  received  after  the 
close  of  the  public  comment  period  on 
a  permit  iq>plication  relatiiig  to  the 
same  mine  plan  area  shall  not  prevent 
the  Director  from  issuing  a  decision  on 
a  permit  iq>plication.  The  Regional  Di¬ 
rector  may  return  any  petitions  re¬ 
ceived  thereafter  to  the  petitioner 
with  a  statement  why  the  Re^onal  Di¬ 
rector  cannot  consider  the  petition. 
For  the  purposes  of  this  Section,  close 
of  the  public  comment  period  shall 
mean  at  the  close  of  any  informal  con- 
fermice  held  under  30  CFR  786.14  or, 
if  no  conference  is  requested,  at  the 
close  of  the  period  for  filing  written 
comments  and  objections  under  30 
CFR  786.12-13. 


S  769.16  Procedures:  Interventioii. 

Up  to  3  days  before  the  Regional  Di¬ 
rector  holds  a  hearing  on  a  petition 
under  Section  769.17,  any  person  may 
intervene  in  the  proceeding  by  filing 
allegations  of  facts,  supporting  evi¬ 
dence.  a  short  statement  identifying 
the  petition  to  which  the  allegations 
pertain,  and  the  intervener’s  name,  ad¬ 
dress  and  telephone  number. 

S  769.16  Procedures:  Public  infonnation. 

(a)  Within  3  weeks  after  determining 
that  a  petition  is  complete,  the  Re¬ 
gional  Director  shall  notify  the  gener¬ 
al  public  of  the  receipt  of  the  petition 
and  request  submissions  of  relevant  in¬ 
formation  by  a  newspaper  advertise¬ 
ment  placed  once  a  week  for  2  con¬ 
secutive  weeks  in  the  locale  of  the  area 
covered  by  the  petition,  in  the  newspa¬ 
per  of  laivest  circulation  in  the  State, 
and  in  the  Federal  Register. 

(b)  Beginning  immediately  after  a 
complete  petition  is  filed,  the  Regional 
Director  shall  compile  and  maintain  a 
record  consisting  of  all  documents  re¬ 
lating  to  the  petition  and  filed  with  or 
prepared  by  the  Regional  Director. 
The  Regional  Director  shaU  make  the 
record  available  for  public  inspection 
free  of  charge  and  for  copying  at  a 
reasonable  cost,  during  all  normal 
business  hours  at  a  central  location  of 
the  county  or  multi-county  area  where 
the  land  petitioned  is  located,  and  at 
the  Regional  Office. 

8  769.17  ProcedureK  Hearing  require¬ 
ments. 

(a)  Within  10  months  after  receipt 
of  a  complete  petition,  the  Regional 
Director  shall  hold  a  public  hearing  in 
the  locality  of  the  area  covered  by  the 
petition.  If  all  petitioners  and  interve¬ 
nors  agree,  a  hearing  need  not  be  held. 
The  hearing  shall  be  legislative  and 
fact-finding  in  nature,  without  cross- 
examination  of  witnesses.  The  Region¬ 
al  Director  shall  make  a  verbatim 
transcript  of  the  hearing. 

(b)  (1)  ’The  Regional  Director  shall 
give  notice  of  the  date,  time,  and  loca¬ 
tion  of  the  hearing  to— 

(1)  ’The  surface  managing  agency  and 
local.  State,  and  Federal  agencies 
which  may  have  an  interest  in  the  de¬ 
cision  on  the  petition; 

(ii)  The  petitioner  and  the  interve¬ 
nors;  and 

(ill)  Any  person  with  an  ownership 
or  other  interest  in  the  area  covered 
by  the  petition  known  to  the  Regional 
Director. 

(2)  Notice  of  the  hearing  shall  be 
sent  by  certified  mail  and  postmarked 
not  less  than  30  days  before  the  sched¬ 
uled  date  of  the  hearing;  and 

(3)  The  Regional  Director  shall 
notify  the  general  public  of  the  date, 
time,  and  location  of  the  hearing  by 
placing  an  advertisement  once  a  week 
for  2  consecutive  weeks  in  the  locale  of 


the  area  covered  by  the  petition  and 
once  during  the  week  prior  to  the 
scheduled  date  ,  of  the  public  hearing. 
The  consecutive  weekly  advertise¬ 
ments  must  begin  between  4  and  5 
weeks  prior  to  the  scheduled  date  of 
the  public  hearing. 

(c)  The  Regional  Director  may  con¬ 
solidate  into  a  single  hearing  the  hear¬ 
ings  required  for  each  of  several  peti¬ 
tions  which  relate  to  areas  in  the  same 
locale. 

(d)  If  any  petition  relates  to  an  area 
of  Federal  lands  which  is  the  subject 
of  a  pending  surface  coal  mining  and 
reclamation  operations  permit  iq)plica- 
tion,  the  Regional  Director  may.  with 
consent  of  all  petitioners  and  interve¬ 
nors,  coordinate  the  hearing  on  the 
petition  required  under  Paragraph  (a) 
of  this  Section  with  any  informal  con¬ 
ference  held  in  accordance  with  8ec- 
tion  513(b)  of  the  Act  and  30  Cm 
741.18.  Nothing  in  this  paragitq;>h 
shall  relieve  an  applicant  for  a  permit 
from  the  burden  of  establishing  that 
his  or  her  iq)plication  is  in  compliance 
with  the  requirements  of  the  Federal 
lands  program. 

(e)  Prior  to  designating  any  land 
areas  as  tmsuitable  for  surface  coal 
mining  operations,  the  Regional  Direc¬ 
tor  shall  issue  a  detailed  statement  on 
the  abundance  of  coal  resources  of  the 
area,  the  demand  for  coal  resources, 
and  the  impact  of  such  designation  on 
the  environment,  the  economy,  and 
the  supply  of  coal. 

8  769.18  Proc^orcK  Dedsioiw  on  peti¬ 
tions. 

(a)  In  reaching  his  or  hqr  decision, 
the  Regional  Director  shall  use  the  in¬ 
formation  and  recommendation  of  the 
Federal  surface  managing  agency,  in¬ 
formation  provided  by  other  govern¬ 
mental  agencies,  the  detailed  state¬ 
ment  issued  under  Section  769.17(e), 
and  any  other  relevant  information 
submitted  during  the  comment  period. 

(b)  A  final  written  decision  shall  be 
issued  by  the  Regional  Director,  in¬ 
cluding  a  statement  of  reasons,  within 
60  days  of  completion  of  the  public 
hearing,  or  if  no  public  hearing  is 
held,  then  within  12  months  after  re¬ 
ceipt  of  the  complete  petition.  The  Re¬ 
gional  Director  shall  simultaneously 
send  the  decision  and  statement  by 
certified  mail  to  the  petitioner,  the 
Secretary,  the  surface  managing 
agency,  and  to  every  other  party  to 
the  proceeding. 

(c)  If  the  Regional  Director  concurs 
with  the  recommendation  of  the  sur¬ 
face  managing  agency,  the  Regional 
Director’s  decision  becomes  final.  If 
the  Regional  Director  does  not  concur 
with  the  recommendation  of  the  Fed¬ 
eral  surface  managing  agency,  he  or 
she  shall  notify  the  iq>propriate  Re¬ 
gional  or  State  Director  of  the  surface 
managing  agency  within  SO  days  after 
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the  public  hearing,  if  any.  The  ded- 
■ion  wOl  at  the  same  time  be  referred 
to  the  Secretary  through  respective 
agency  heads  for  resolution  and  issu¬ 
ance  of  a  final  decision  within  60  days 
after  the  hearing,  if  any. 


MKHAPTR  O— SUtfAa  COAL  MUNMO 
AND  nOAMATION  OTRATIONS  PMMITS 
AND  GOAL  IXnOIATION  KOCHNItiS 
SYSTUNS 

PART  770— GBIERAL  REQUIREMENTS 
FOR  POMIT  AND  EXPLORATION 
PROCEDURE  SYSTEMS  UNDER  REG¬ 
ULATORY  PROGRAMS 

8m. 

770.1  Scope. 

770.2  ObJecUvea 
770.4  ResponslbillUes. 

770JI  DeflnlUons. 

770.6  Orgsnizstian. 

770.11  Applicability. 

770.12  Coordination  with  requirements 
under  other  laws. 

'Autrobitt  :  Sections  102.  201.  501.  508, 
504.  506.  507.  508,  510.  512  and  522  Pub.  L. 
05-87.  01  Stat.  445  (80  U.8.C.  1202.  1211. 
1251.  1258.  1254.  1256.  1257.  1258. 1260,  1262 
and  1272). 

9770.1  Scope. 

This  Subchapter  provides  the  mini¬ 
mum  requirements  for  the  Secretary’s 
wproval  of  the  permit  and  explora¬ 
tion  procedures  ssrstem  components  of 
r^rulatory  programs  for  coal  explora¬ 
tion  and  surface  coal  mining  and  recla¬ 
mation  operations.  These  include  — 

(a)  Requirements  for  obtaining  per¬ 
mits; 

(b)  The  timing,  development  and 
filing  of  permit  applications; 

(c)  Regulatory  authority  review  of 
iqiplications  and  approval  or  denial  of 
permits; 

(d)  Administrative  review  of  regula¬ 
tory  authority  decisions  on  permits; 

(e)  The  terms  and  conditions  of  per¬ 
mits; 

(f )  Public  participation  in  the  permit 
pitxsess; 

(g)  The  renewal  and  revision  of  per¬ 
mits; 

(h)  Requirements  for  permits  for 
special  categories  of  surface  coal 
mining  and  reclamation  operations; 
and 

(i)  Procedium  fqr  coal  exploration 
operations  imder  regulatory  programs. 

1 779J  Objectives. 

The  objectives  of  this  Subchapter 
are  to  ensure  that  surface  coal  mining 
and  reclamation  operations  are  con¬ 
ducted  only  after  the  regulatory  au¬ 
thority  has  first  determined  that  rec¬ 
lamation  is  feasible  and  that  all  iq>- 
proved  coal  explorations  and  permit¬ 
ted  surface  coal  mining  and  reclama¬ 
tion ’operations  are  conducted  so  as  to 
fully  protect  the  environment. 
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17704  RespoasibUittos. 

(a)  Persons  seeking  to  engage  in  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  must  submit  an  applics^on  for 
and  obtain  a  permit  for  those  oper¬ 
ations  in  accordance  with  this  Sub¬ 
chapter.  Persons  sedcing  to  conduct 
coal,  exploration  must  first  file  the 
notlM  of  intention  or  obtain  ainiroval 
of  the  •  regulatory  authority  as  re¬ 
quired  under  80  CFR  776. 

(b)  The  regulatory  authority  shall 
review  each  iqiplication  for  explora¬ 
tion  approval  and  for  a  permit,  ap¬ 
prove  or  disapprove  each  permit  appli¬ 
cation  or  exploration  application,  and 
issue,  condition,  suspend,  or  revtAe  ex¬ 
ploration  approval,  permits,  renewals, 
or  revised  permits  under  an  approved 
regulatory  program. 

97704  Definitions. 

As  used  throughout  this  Subchiqiter, 
except  where  otherwise  indicated: 

Applicant  means  a  person  who  seeks 
to  obtain  exploration  approval  or  a 
permit  under  this  Subchapter  O  and 
the  regulatory  program. 

Application  means  the  documents 
and  other  information  filed  with  the 
regulatory  authority  under  this  Sub¬ 
chapter  and  the  regulatory  program 
for  the  issuance  of  exploration  approv¬ 
al  or  a  permit. 

Complete  application  means  an  ap¬ 
plication  for  exploration  iqiproval  or 
permit,  which  contains  all  information 
required  imder  the  Act,  this  Sub- 
chiqiter.  and  the  regulatory  program. 

General  area  means,  with  req^ect  to 
hydrology,  the  topographic  and 
ground  water  basin  surrounding  a 
mine  plan  area  which  is  of  sufficient 
size.  Including  areal  extent  and  depth, 
to  include  one  or  more  watersheds 
containing  perennial  streams  and 
ground  water  zones  and  to  allow  as¬ 
sessment  of  the  probable  cumulative 
impacts  on  the  quality  and  quantity  of 
surface  and  ground  water  systems  in 
the  basins. 

Principal  iharehoUer  means  any 
person  who  is  the  record  or  beneficial 
owner  of  10  percent  or  more  of  any 
class  of  voting  sto^ 

Property  to  be  mined  means  both 
the  surface  and  mineral  estates  on  and 
underneath  lands  which  are  within 
the  permit  area. 

ViolaMon  notice  means  any  written 
notification  from  a  governmental 
entity  of  a  violation  of  law.  whether 
by  letter,  memorandum,  le^  or  ad¬ 
ministrative  pleading,  or  other  written 
communicatiim. 

9  770.1  OrganisstioB. 

This  Subchiuiter  is  organized  accord¬ 
ing  to  separate  parts,  as  follows: 

(a)  Parts  770  and  771  establish  intro¬ 
ductory,  definitional,  and  other  gener¬ 
al  provisions  iqipllcable  for  all  Parts  of 
this  Subchapter. 
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(b)  Part  776  establishes  procedures 
rcgsjtMng  coal  exploration. 

(c)  Parts  778,  770,  and  780  establish 
epecHOc  requirements  for  permit  appli¬ 
cation  cemtents  for  surface  coal 
mining  activities. 

(d)  Parts  782,  783,  and  784  establish 
medfic  requirements  for  permit  appli¬ 
cation  cemtents  for  underground  coal 
mining  activities. 

(e)  Part  785  establishes  requirements 
for  permits  for  certain  q>edal  catego¬ 
ries  of  surface  coal  mining  and  recla¬ 
mation  operatimis. 

(f)  Part  786  establishes  requirements 
for  the  review,  issuance,  or  denial  of 
permits,  and  for  public  participation  in 
that  process. 

(g)  Part  787  establishes  require¬ 
ments  for  administrative  and  Judicial 
review  of  final  regulatory  authority 
decisions  on  permits  and  applications 
for  exploration  approval  and  permits. 

(h)  Part  788  establishes  require¬ 
ments  for  the  review,  revision,  and  re¬ 
newal  of  permits,  and  for  the  transfer, 
sale,  or  assignment  of  rights  granted 
under  permits. 

(i)  Part  795  establishes  requirements 
for  providing  assistance  to  small  oper¬ 
ators  and  qualifying  hdwratories  to 
perform  necessary  hydrologic  conse¬ 
quences  determinations  and  boring  or 
core  sampling  analyses  for  those  oper¬ 
ators. 

9770.11  Applicability. 

(a)  This  Subchapter  applies  to  each 
person  who  applies  for  a  permit  for 
surface  coal  mining  and  reclamation 
operations  or  conducts  surface  coal 
mining  and  reclamation  operations 
pursuant  to  a  permit  under  regulatory 
programs  and  to  persons  who  se^  to 
conduct  coal  exploration  under  regula¬ 
tory  programs. 

.  (b)  This  Subchiqiter  applies  to  each 
regulatory  authcvlty  under  a  regula¬ 
tory  program  and.  where  specifically 
provided,  to  the  Director. 

9770.12  Coordiaatioa  with  reqairenwato 
oadcr  other  laws. 

Each  regulatory  program  shall,  to 
avoid  duplication,  provide  for  the  co- 
orcUnatiem  of  review  and  issuance  of 
permits  few  surface  coal  mining  and 
reclamation  operations  with— 

(a)  Any  other  Federal  or  State 
pomit  process  applicable  to  those  op- 
eratiems  including,  at  a  minimum,  per¬ 
mits  required  under  the— 

(1)  Clean  Water  Act,  as  amended  (33 
U.S.C.  Sec.  1251  et  seq.); 

(2)  CHean  Air  Act,  as  amended  (42 
U.S.C.  Sec.  7401  et  seq.); 

(3)  Resource  Ccmservatlon  and  Re¬ 
covery  Act  (42  UAC.  Sec.  3251  et 
seq.):  and 

(b)  The  requirements  of  any  water 
quality  management  plans  which  have 
been  amused  by  the  Administrator 
of  the  United  States  Environmental 
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Protection  Agency  under  Sections  208 
or  308(c).  (e)  of  the  dean  Water  Act. 
as  amended.  (33  n^.C.  Sections  1288. 
1813(c).  (e)). 

(c)  The  v>plicable  requirements  of 
the  Endangered  Species  Act  of  1973.  as 
amended.  (16  n^.C.  Sec.  1531  et  seq.); 
the  Fish  and  Wildlife  Coordination 
Act.  as  amended.  (16  Ui3.C.  Sec.  661  et 
seq.);  The  National  Historic  Preserva¬ 
tion  Act  of  1966.  as  amended  (16 
nJB.C.  Sec.  470  et  seq.);  Executive 
Order  11593;  and  for  Federal  programs 
only,  the  Archeological  and  Historic 
Preservation  Act  of  1974  (16  UJ3.C. 
Sec.  469  et  seq.). 


PART  771— GENERAL  REQUIREMENTS 
FOR  PBIMITS  AND  PBUMT  APPLI¬ 
CATIONS 

Sec. 

771.1  Scope. 

771.2  ObJecUves. 

771.11  Oeneral  requlremenU  for  permits  — 
Operators. 

771.12  Ccmtinued  operation  under  Interim 
permits. 

771.15  Continued  operation  under  Federal 
program  pennlts. 

771.17  Cmtlnued  (H>eratlon  under  State 
program  permits. 

771.19  Compliance  with  permits. 

771.21  Permit  application  filing  deadlines. 
771.23  Permit  applications  —  General  re- 
qulremoits  for  format  and  contents. 
771.25  Permit  fees. 

771.27  Verification  of  appUcatloiL 

Autboutt:  Sections  102.  201,  501,  502, 
502,  504.  505,  505.  507,  508,  510,  511,  512,  514, 
515  and  516,  Pub.  L.  95-87,  91  Stat.  445  (20 
UA.C.  SecUons  130X  1211,  1251.  1252,  1252, 
1254. 1255, 1255, 1257, 1258, 1250, 1251, 1253, 
1254, 1255  and  1255). 

S  771.1  Settle. 

This  Part  establishes  minimum  gen¬ 
eral  criteria  for  permits  and  permit  tri¬ 
plications  requirements  which  are  ap¬ 
plicable  to  obtaining  the  Secretary’s 
approval  of  regulatory  programs. 

S771J  Oldccthres. 

The  objectives  of  this  Part  are  to 
insure  that  all  surface  coal  mining  and 
reclamation  operations  are  conducted 
only  under  permits  issued  in  accord¬ 
ance  with  the  requirements  of  the  reg¬ 
ulatory  program,  that  all  persons 
make  timely  application  for  permits, 
to  provide  general  requirements  on 
permit  fee  systems,  and  to  provide  the 
general  contents  requirements  of 
permit  applications. 

f  771.11  General  requirements  for  per¬ 
mits— Operators. 

Except  as  provided  for  in  Section 
771.13(b).  on  and  after  8  months  from 
the  date  on  which  a  regulatory  pro¬ 
gram  is  approved  by  the  Secretary,  no 
person  shall  engage  in  or  carry  out 
surface  coal  mining  and  reclamation 
operations  on  non-Federal  or  non- 


Indian  lands  within  a  State,  unless 
that  person  has  first  obtained  a  valid 
permit  issued  by  the  regulatory  au¬ 
thority  under  an  approved  regulatory 
program. 

S  771.13  Continacd  operation  under  inter¬ 
im  permits. 

(a)  Following  the  final  disapproval 
of  a  State  program  imder  30  CFR  732; 
Including  Judicial  review  of  the  disap¬ 
proval.  and  prior  to  the  promulgation 
of  a  complete  Federal  program  for  a 
State  under  30  CFR  736.11(a),  existing 
surface  coal  mining  and  reclamation 
operations  may  continue  piuvuant  to 
the  provisions  of  Section  502  of  the 
Act  and  Subchi^ter  B  of  this  ChM>ter. 
During  this  period,  no  new  permits  for 
surface  coal  mining  and  reclamation 
operations  shall  be  issued  by  the  State 
whose  program  has  been  disiq)proved. 
Permits  which  lapse  during  this  period 
may  continue  in  full  force  and  effect 
within  the  specified  permit  area,  until 
promulgation  of  a  Federal  program  for 
the  State  whose  program  has  been  dis- 
iq>proved. 

(b)  A  person  conducting  surface  coal 
mining  operations,  under  a  permit 
issued  or  amended  by  the  regulatory 
authority  in  accordance  with  the  re¬ 
quirements  of  Section  502  of  the  Act, 
may  conduct  these  operations  beyond 
the  period  prescribed  in  Section 
771.11,  If- 

(1)  Timely  and  complete  iq>plication 
for  a  permit  under  the  permanent  reg¬ 
ulatory  program  has  been  made  to  the 
regulatory  authority  in  accordance 
with  the  provisions  of  the  Act,  this 
Subchapter,  and  the  regulatory  pro¬ 
gram; 

(2)  The  regulatory  authority  has  not 
yet  rendered  an  initial  decision  with 
respect  to  such  iq>pllcation;  and 

(3)  The  operations  are  conducted  in 
compliance  with  aU  terms  and  condi¬ 
tions  of  the  interim  permit,  the  re¬ 
quirements  of  the  Act,  Subchiqiter  B 
of  this  Chiq>ter.  and  the  State  statutes 
and  regulations. 

(771.15  C^ontinued  operation  under  Fed¬ 
eral  program  permits. 

A  permit  issued  by  the  Regional  Di¬ 
rector  pursuant  to  a  Federal  program 
for  a  State  shall  be  valid  under  any  su¬ 
perseding  State  program  approved  by 
the  Secretary. 

(a)  The  Federal  permittee  shall  have 
the  right  to  iq>ply  to  the  State  regula¬ 
tory  authority  for  a  State  permit  to 
supersede  the  Federal  permit. 

(b)  The  regulatory  authority  may 
review  a  permit  issued  pursuant  to  the 
superseded  Federal  program,  to  deter¬ 
mine  that  the  requirements  of  the  Act 
and  the  iq>proved  State  program  are 
not  violated  by  the  Federal  permit. 

(c)  To  the  extent  that  the  iq)proved 
State  program  contains  additional  re¬ 
quirements  not  contained  in  the  Fed¬ 


eral  program  for  the  State,  the  State 
regulatory  authority  shall— 

(1)  Pro^Uy  issue  an  order  requir¬ 
ing  the  permittee  to  comply  with  such 
additional  requirements  within  60 
days  of  the  issuance  of  the  order, 
unless  the  permittee  demonstrates  to 
the  State  regulatory  authority  that  it 
is  physically  impossible  to  meet  those 
additional  requirements  within  60 
days,  or  imless  the  State  regulatory 
authority  agrees  to  a  longer  period 
under  an  established  time  schedule; 
and 

(2)  Notify  the  permittee,  in  writing, 
of  the  right  to  a  hearing  with  respect 
to  the  order,  in  the  manner  and  time 
provided  for  in  the  State  program. 

(771.17  (Continued  operatkHi  niidcr  State 
program  parmhs. 

Permits  issued  pursuant  to  a  previ¬ 
ously  approved  State  program  shall  be 
valid  but  revlewable  under  a  Federal 
program.  Immediately  following  pro¬ 
mulgation  of  a  Federal  program,  the 
Director  shall  review  these  permits  to 
determine  that  the  requirements  of 
the  Act,  this  Chiq>ter,  and  the  Federal 
program  are  not  violated.  If  the  Direc¬ 
tor  determines  that  any  permit  was 
granted  contrary  to  the  requirements 
of  this  Act.  he  or  she  shall—  . 

(a)  Inform  the  permittee; 

(b)  Provide  the  permittee  an  oppor¬ 
tunity  for  a  hearing; 

(c)  Provide  the  permittee  a  reason¬ 
able  opportunity  to  submit  that  por¬ 
tion  of  the  permit  iq>plication  which 
the  Director  determines  to  be  rele¬ 
vant;  and 

(d)  Provide  the  permittee  a  reason¬ 
able  Ume  to  conform  ongoing  surface 
coal  mining  and  reclamation  oper¬ 
ations  to  the  requirements  of  the  Fed¬ 
eral  program,  as  prescribed  in  the  Fed¬ 
eral  program  for  the  State. 

(  771.19  Compliance  wHh  pomHs. 

All  persons  shall  conduct  surface 
coal  mining  and  reclamation  oper¬ 
ations  under  permits  issued  pursuant 
to  this  Subchapter  and  a  regulatory 
program  and  shall  c<»nply  with  the 
terms  and  conditions  of  the  permit 
and  the  requirements  of  the  A^  this 
Chiq>ter.  and  the  regulatory  program. 

( 771.21  Permit  application  filing  dead¬ 
lines. 

(a)  Initial  implementation  of  perma¬ 
nent  regulatory  program*. 

(1)  Not  later  than  2  months  follow¬ 
ing  the  initial  vproval  by  the  Secre¬ 
tary  of  a  regulatory  program  under 
Subchapter  C  of  this  Chapter,  regard¬ 
less  of  litigation  contesting  that  ap¬ 
proval.  each  person  who  conducts  or 
expects  to  conduct  surface  coal  mining 
and  reclamation  operations  after  the 
expiration  of  8  months  from  that  ap¬ 
proval  shall  file  an  i4>plication  for  a 
permit  for  those  operations. 
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(2)  Applications  for  those  operations 
which  are  not  filed  within  the  time  re¬ 
quired  by  Paragraph  (aXl)  of  this  Sec¬ 
tion  shall  be  deemed  iqDplications  filed 
under  Paragraph  (bXl)  of  this  Sec¬ 
tion. 

(b)  Filing  deadline*  after  initial  im¬ 
plementation  of  permanent  regulatory 
programs. 

(1)  QeneraL  Each  person  who  con¬ 
ducts  or  expects  to  conduct  new  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  shall  file  a  complete  application 
for  a  permit  for  those  operations 
within  a  time  established  by  the  regu¬ 
latory  authority  as  sufficient  to  allow 
for  review  of  the  H>Plication. 

(2)  Renewal  of  valid  permits.  An  ap- 
pllcation  for  renewal  of  a  permit  shall 
be  filed  with  the  regulatory  authority 
at  least  120  days  before  the  expiration 
of  the  permit  involved. 

.  (3)  Revisioru  of  permits.  Any  iq)pli- 
cation  for  revision  of  a  permit  shall  be 
filed  with  the  regulatory  authoHty 
before  the  date  on  which  the  permit¬ 
tee  expects  to  revise  surface  coal 
mining  or  reclamation  operations.  The 
regulatory  authority  shall  determine 
the  time  by  which  that  iq>pllcation 
shall  be  filed,  based  on  the  time  re¬ 
quired  for  review  of  the  iq;>pllcation 
and  public  participation  in  the  process 
of  review. 

(4)  Succession  to  rights  granted 
under  prior  permits.  Any  iq>plication 
for  a  new  permit  required  for  a  person 
succeeding  by  transfer,  sale,  or  assign¬ 
ment  of  rights  granted  under  a  permit 
shall  be  filed  with  the  regulatory  au¬ 
thority  not  later  than  30  days  after 
that  succession  Is  approved  by  the  reg¬ 
ulatory  authority. 

f  771.23  PcnaU  appUcatkHW—  Gcacral  rc- 
qaireawnto  for  fonaat  sad  eoateate. 

(a)  Applications  for  permits  to  con¬ 
duct  surface  coal  mining  and  reclama¬ 
tion  operations  shall  be  filed  in  the 
format  required  by  the  regulatory  au¬ 
thority.  The  VDplication  shall  be  com¬ 
plete  and  Include,  at  a  minimum:  for 
surface  mining  activities,  all  the  appll- 
cable  information  required  under  30 
CFR  778,  779,  and  780;  for  under¬ 
ground  mining  activities,  all  UM  infor¬ 
mation  required  under  30  CFR  782, 
783,  and  784;  and.  for  special  types  of 
surface  coal  mining  and  reclamation 
operations,  all  the  information  re¬ 
quired  under  30  CFR  785. 

(b)  Information  set  forth  in  the  iq>- 
plication  shall  be  current,  presented 
clearly  and  concisely,  and  supported 
by  appropriate  references  to  technical 
and  other  written  material  available  to 
the  regulatory  authority. 

(c)  All  technical  data  submitted  in 
the  application  shall  be  accompanied 
by— 

(1)  Names  of  persons  or  organiza¬ 
tions  which  collected  and  analyzed 
such  data; 


(2)  Dates  of  the  collection  and  analy¬ 
ses;  and 

(3)  Descriptions  of  methodology 
used  to  collect  and  analyze  the  data. 

(d)  The  iq>plication  shaU  state  the 
name,  address  and  position  of  officials 
of  each  private  or  academic  research 
organization  or  governmental  agency 
consulted  by  the  applicant  in  prepara¬ 
tion  of  the  application  for  information 
on  land  uses,  soils,  geology,  vegetation, 
fish  and  wildlife,  water  quantity  and 
quality,  air  quality,  and  archeological^ 
cultural,  and  historic  features. 

(e)  Maps  and  plans-Oeneral  re¬ 
quirements. 

(1)  Miqw  submitted  with  iq)plica- 
tions  shall  be  presented  in  a  consoli¬ 
dated  format,  to  the  extent  possible, 
and  shall  include  all  the  types  of  infor¬ 
mation  that  are  set  forth  on  topo- 
gnq>hic  maps  of  the  UjS.  Geological 
Survey  of  the  1:24,000  scale  series. 
Maps  of  the  permit  area  shall  be  at  a 
scale  of  1:6,000  or  larger.  Idaps  of  the 
remainder  of  the  mine  plan  area  and 
the  adjacent  areas  shaU  clearly  show 
the  lands  and  waters  within  those 
areas  and  be  in  a  scale  determined  by 
the  regulatory  authority,  but  in  no 
event  smaller  than  1:24,000. 

(2)  All  miqM  and  plans  submitted 
with  the  application  shall  (Ustlnguish 
among  each  of  the  phases  during 
which  surface  coal  mining  operations 
were  or  will  be  conducted  at  any  place 
within  the  mine  plan  area.  At  a  mini¬ 
mum.  distinctions  shaU  be  clearly 
shown  among  those  portions  of  the 
mine  plan  area  in  which  surface  coal 
mining  operations  occurred— 

(i)  Prior  to  August  3, 1977; 

(U)  After  August  3, 1977,  and  prior  to 
either— 

(A)  May  3, 1978;  or 

(B)  In  the  case  of  an  applicant  or  op¬ 
erator  which  obtained  a  smaU  opera¬ 
tor’s  exemption  in  accordance  with  30 
CFR  710.12.  January  1. 1979; 

(ill)  After  May  3, 1978  (or  January  1, 
1979,  for  persons  who  received  a  smaU 
operator’s  exemption)  and  prior  to  the 
approval  of  the  iq>pUcable  regulatory 
program; 

(hr)  After  the  estimated  date  of  issu¬ 
ance  of  a  permit  by  the  regulatory  au¬ 
thority. 

f771J5  Pcnattfees. 

Bach  iqDplication  for  a  surface  coal 
mining  snd  reclamation  permit  pursu¬ 
ant  to  a  regulatory  program  shaU  be 
accompanied  by  a  fee  determined  by 
the  regulatory  authority.  Such  fee 
may  be  less  than,  but  shaU  not  exceed, 
the  actual  or  anticipated  cost  of  re¬ 
viewing.  administering  and  enforcing 
the  permit.  The  regulatory  authority 
may  develop  procedures  to  aUow  the 
fee  to  be  paid  over  the  term  of  the 
permit. 


S  771 J7  Verlficatloii  of  appUeation. 

AppUcations  for  permits  shaU  be 
verified  under  oath,  by  a  req)onsible 
official  of  the  iq>pUcant.  that  the  in¬ 
formation  contained  in  the  iq)pUcation 
is  true  and  correct  to  the  best  of  the 
official’s  information  and  beUef. 


PART  776— GBIERAL  REQUIREMENTS 
FOR  COAL  EXPLORATION 

Sec. 

776.1  Scope. 

776.2  Objectives. 

776.3  Responsibilities. 

776.11  General  requirements:  Exploration 
of  less  than  250  tons. 

776.12  Oeneral  requirements:  Exploration 
of  more  than  250  tons. 

776.13  AppUcations:  Approval  or  disapprov¬ 
al  of  exploration  of  more  than  250  tons. 

776.14  Applications:  Notice  and  hearing  for 
exploration  of  more  than  250  tons. 

776.15  Coal  exploration  cmnpllance  duties. 
776.17  Public  availability  of  information. 

Authobitt:  Sections  102,  201,  501,  503. 
504.  512,  515,  516,  517.  518,  and  521,  Pub.  L. 
95-87,  91  Stat.  445  (30  UB.C.  1202,  1211. 
1251,  1253,  1254.  1262,  1265,  1266,  1267, 1268 
and  1271). 

1776.1  Scope. 

This  Part  establishes  the  minimum 
requirements  for  the  Secretary’s  iq>- 
proval  of  regulatory  program  coal  ex¬ 
ploration  procedures.  This  Part  ap- 
pUes  to  the  regulatory  authority  and 
to  any  person  who  conducts  or  seeks 
to  conduct  coal  exploration  outside  of 
the  permit  area. 

f  776J  Objectives. 

The  objectives  of  this  Part  are  to 
ensure  that  coal  exploration  is  con¬ 
ducted  in  a  manner  which  protects  the 
environment  and  otherwise  meets  the 
requirmnents  of  the  Act,  this  ChiqDter, 
and  the  regulatory  program. 

S776A  RcsponaibUitIcs. 

(a)  It  is  the  responsiblUty  of  any 
person  conducting  or  seeking  to  con¬ 
duct  coal  exploration  under  a  regula¬ 
tory  program  to  comply  with  the  re¬ 
quirements  of  this  Part. 

(b)  It  is  the  responsiblUty  of  the  reg¬ 
ulatory  authority  to  receive  notices  of 
intention  to  explore  and  iqipllcations 
for  v>proval  of  exploration,  vprove 
or  disiqiprove  the  VDpUcations.  and  to 
issue,  condition,  suspend,  revoke,  and 
enforce  iqiprovals  under  an  approved 
r^EUlatory  program. 

(776.11  Gcacral  reqalrcaients:  Explora- 
tioB  of  leas  than  250  tona. 

(a)  Any  person  who  intends  to  con¬ 
duct  coal  exploration  during  which 
less  than  250  tons  of  coal  wOl  be  re¬ 
moved  in  the  area  to  be  explored  shall, 
prior  to  conducting  the  exploration, 
flle  with  the  regulatory  authority  a 
written  notice  of  intention  to  explore. 
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(b)  The  notice  shall  include— 

(1)  The  name,  address,  and  tele- 
ph(»e  number  of  the  person  seeking 
to  explore; 

(3)  The  name,  address,  and  tele¬ 
phone  number  of  the  representative 
who  will  be  present  at  and  responsible 
for  conducting  the  exploration  activi¬ 
ties; 

(5)  A  precise  description  and  map,  at 
a  scale  of  1:24,000  or  larger,  of  the  ex¬ 
ploration  area; 

(4)  A  statement  of  the  period  of  in¬ 
tended  exploration; 

(6)  If  the  surface  is  owned  by  a 
person  other  than  the  person  who  in¬ 
tends  to  explore,  a  description  of  the 
basis  upon  which  the  the  person  who 
will  explore  claims  the  right  to  enter 
such  area  for  the  piirpoee  of  conduct¬ 
ing  exploration  and  reclamation:  and 

(6)  A  description  of  the  practices 
proposed  to  be  followed  to  protect  the 
environment  from  adverse  impacts  as 
a  result  of  the  exploration  activities. 

(c)  Any  person  who  conducts  coal  ex¬ 
ploration  activities  pursuant  to  this 
Section  which  substantially  disturb 
the  natural  land  surface  shall  comply 
with  30  CFR  815. 

(d)  The  regulatory  authority  shall, 
except  as  otherwise  provided  in  Sec¬ 
tion  776.17,  place  such  notices  on 
public  file  and  make  them  available 
for  public  Inspection  and  copying. 

f  774.12  General  requirements:  Explora¬ 
tion  of  nmre  than  250  tons. 

Any  person  who  intends  to  conduct 
coal  exploration  in  which  more  than 
250  tons  of  coal  are  removed  in  the 
area  to  be  explored,  shall,  prior  to  con¬ 
ducting  the  exploration,  obtain  the 
written  m>proval  of  the  regulatory  au¬ 
thority.  in  accordance  with  the  follow¬ 
ing: 

(a)  Contents  of  application  for  ap- 
provaL  Each  iu>plication  for  approval 
shall  contain,  at  a  minimum,  the  fol¬ 
lowing  information— 

(1)  The  name,  address,  and  tele¬ 
phone  number  of  the  applicant; 

(2)  The  name,  addr^  and  tele¬ 
phone  number  of  the  representative  of 
the  I4>plicant  who  will  be  present  at 
and  be  responsible  for  conducting  the 
exploration; 

(3)  An  exploration  and  reclamation 
operations  plan,  including- 

(i)  A  narrative  description  of  the 
proposed  exploration  area,  cross-refer¬ 
enced  to  the  map  required  under  Para¬ 
graph  (aX5)  of  this  Section.  inclucUng 
surface  topography;  geological,  surface 
water,  and  other  physical  features; 
vegetative  cover,  the  distribution  and 
Important  habitats  of  fish,  wildlife, 
and  plants,  including,  but  not  limited 
to.  any  endangered  or  threatened  ape- 
des  listed  pursuant  to  the  Endangered 
^>ecie8  Act  of  1973  (16  n.S.C.  Sec. 
1531  et  seq.);  districts,  sites,  buildings, 
structures  or  objects  listed  on  or  eligi¬ 


ble  for  listing  on  the  National  Register 
of  Historic  Places;  and  known  archeo¬ 
logical  resources  located  within  the 
proposed  exploration  area; 

(11)  A  narrative  description  of  the 
methods  to  be  used  to  conduct  coal  ex¬ 
ploration  and  reclamation.  Including, 
but  not  limited  to.  the  types  and  uses 
of  equipment,  drilling,  blasting,  road 
or  other  access  route  construction,  and 
excavated  earth  and  other  debris  dis¬ 
posal  activities: 

(iii)  An  estimated  timetable  for  con¬ 
ducting  and  completing  each  phase  of 
the  exploration  and  reclamation; 

(iv)  The  estimated  amounts  of  coal 
to  be  removed  and  a  description  of  the 
methods  to  be  used  to  determine  those 
amounts; 

(V)  A  description  of  the  measures  to 
be  used  to  comply  with  the  iq}plicable 
requirements  of  30  CFR  815; 

(4)  The  name  and  addrw  of  the 
owner  of  record  of  the  surface  land 
and  of  the  subsurface  mineral  estate 
of  the  area  to  be  explored; 

(5)  A  miq>  at  a  scale  of  1:34.000  or 
larger,  showing  the  areas  of  land  to  be 
substantially  disturbed  by  the  pro¬ 
posed  exploration  and  reclamation. 
The  miq>  shall  specifically  show  exist¬ 
ing  roads,  occupied  dwellings,  and 
pipelines;  proposed  location  of  trench¬ 
es,  roads,  and  other  access  routes  and 
structures  to  be  constructed;  the  loca¬ 
tion  of  land  excavations  to  be  conduct¬ 
ed;  water  or  coal  exploratory  holes 
and  wells  to  be  drilled  or  altered;  earth 
or  debris  disposal  areas;  existing 
bodies  of  surface  water,  historic,  topo¬ 
graphic.  cultiuml  and  drainage  fea¬ 
tures;  and  habitats  of  any  endangered 
or  threatened  species  listed  pursuant 
to  the  Endangered  Species  Act  of  1973 
(16  nJ3.C.  1531  et  seq);  and 

(6)  If  the  siu^ace  is  owned  by  a 
person  other  than  the  applicant,  a  de¬ 
scription  of  the  basis  upon  which  the 
applicant  claims  the  right  to  enter 
that  land  for  the  purpose  of  conduct¬ 
ing  exploration  and  re<damation. 

(b)  Public  notice  and  opportunity  to 
comment  Public  notice  of  the  v^pllca- 
Uon  and  opportunity  to  comment  shall 
be  provided  as  follows: 

(1)  Within  such  time  as  the  regula¬ 
tory  authority  may  designate,  public 
notice  of  the  filing  of  the  application 
with  the  regulatory  authority  shall  be 
posted  by  the  applicant  at  the  court¬ 
house  or  other  public  office  dedgnated 
by  the  regulatory  authority  in  the  vi¬ 
cinity  of  the  proposed  exploration 
area. 

(2)  The  public  notice  shall  state  the 
name  and  business  address  of  the 
person  seeking  approval,  the  date  of 
filing  of  the  application,  the  address 
of  the  regulatory  authority  at  which 
written  comments  on  the  application 
may  be  submitted,  the  closing  date  of 
the  comment  period,  and  a  description 
of  the  general  area  of  exploration. 


(3)  Any  person  with  an  interest 
which  is  or  may  be  adversely  affected 
shaU  have  the  right  to  file  written 
comments  on  the  application  within 
reasonable  time  limits. 

f  774.13  AppUcadoiis:  Apptoral  or  dlMp- 
proval  of  cxploratioB  ot  nun  tkan  2M 
tons. 

(a)  The  regulatory  authority  shall 
act  upon  a  completed  application  for 
approval  within  a  reasonable  period  of 
time. 

(b)  The  regulatory  authority  shall 
approve  a  complete  iq>pllcatlon  filed  in 
accordance  with  this  Part,  if  it  finds, 
in  writing,  that  the  applicant  has  dem¬ 
onstrated  that  the  exploration  and 
reclamation  described  in  the  applica¬ 
tion— 

(1)  Will  be  conducted  in  accordance 
with  the  Act.  30  CFR  815,  this  Part 
an<lkthe  regulatory  program; 

(2)  Will  not  Jeopardise  the  continued 
existence  of  an  endangered  or  threat¬ 
ened  species  listed  pursuant  to  Section 
4  of  the  Endangered  Species  Act  of 
1973  (16  nH.C.  1533)  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  of  those  spedes;  and 

(3)  Will  not  adversely  affect  any  cul¬ 
tural  resources  or  districts,  sites,  build¬ 
ings,  structuures,  or  objects  Usted  or  eli¬ 
gible  for  listing  on  the  National  Regis¬ 
ter  of  Historic  Places,  unless  the  pro¬ 
posed  exploration  has  been  approved 
by  both  the  regulatory  authority  and 
the  agency  with  jurisdiction  over  such 
matters. 

(c)  Terms  of  approval.  Each  approval 
issued  by  the  regulatory  authority 
shall  contain  conditions  necessary  to 
ensure  that  the  exploration  and  recla¬ 
mation  will  be  conducted  in  compli¬ 
ance  with  the  Act,  this  Part,  30  CFR 
815,  and  the  regulatory  program. 

1774.14  Applicatioiis:  Notice  sad  hearing 
for  exploration  oi  more  than  260  tons. 

(a)  The  regulatory  authority  shall 
notify  the  applicant  and  the  appropri¬ 
ate  local  government  offldala.  in  writ¬ 
ing,  of  its  decision  to  approve  or  diam>- 
prove  the  iq>pllcation.  If  the  applica¬ 
tion  is  disiq>proved.  the  notice  to  the 
applicant  shall  include  a  statement  of 
the  reason,  for  disiq>provaL  The  regu¬ 
latory  authority'  shall  provide  public 
notice  of  iq>proval  or  disapproval  of 
each  iq>plicatlon.  by  publication  in  a 
new8piq)er  of  general  circulation  in 
the  general  vicinity  of  the  proposed 
operations.  , 

(b)  Any  person  idth  interests  which 
are  or  may  be  adversely  affected  by  a 
decision  of  the  regulatory  authority 
pursuant  to  Paragraph  (a)  above,  shall 
have  the  opportunity  for  administra¬ 
tive  and  judicial  review  as  are  set  forth 
in  30  CFR  787. 


nOMAL  tMMSTBt,  VOi.  44,  NO.  SO— tUiSOAY,  MAtCH  13,  1979 


tULES  AND  REGULATIONS 


15353 


f  776.15  Coal  exploration  compliance 
dutiee. 

(a)  All  coal  exploration  and  reclama¬ 
tion  which  substantially  disturb  the 
natural  land  surface  or  which  remove 
more  than  250  tons  of  coal  shall  be 
conducted  in  accordance  with  the  coal 
exploration  requirements  of  the  Act, 
this  Part,  30  CFR  915.  and  the  regula¬ 
tory  program,  and  any  conditions  on 
approval  for  exploration  and  reclama¬ 
tion  imposed  by  the  regulatory  au¬ 
thority. 

(b)  Any  person  who  conducts  any 
coal  exploration  in  violation  of  Section 
512  of  the  Act,  the  provisions  of  this 
Part,  30  CFH  815,  or  the  regiilatory 
program  shall  be  subject  to  the  provi¬ 
sions  of  Section  518  of  the  Act.  Sub¬ 
chapter  L  of  this  Chapter,  and  the  iq>- 
pllcable  inspection  and  enforcement 
provisions  of  the  regulatory  program. 

(776.17  Public  availability  ot  infonaa- 
tkm. 

(a)  Except  as  provided  in  Paragraph 
(b)  of  this  Section,  all  information 
submitted  to  the  regulatory  authority 
under  this  Part  shall  be  made  availa¬ 
ble  for  public  inspection  and  copjring 
at  the  local  offices  of  the  regulatory 
authority  closest  to  the  exploration 
area. 

(b)  (1)  The  regulatory  authority 
shall  not  make  information  available 
for  public  inspection,  if  the  person 
submitting  it  requests  in  writing,  at 
the  time  of  submission,  that  it  not  be 
disclosed  and  the  regulatory  authority 
determines  that  the  information  is 
confidenUaL 

(2)  The  regulatory  authority  shall 
determine  that  information  is  confi¬ 
dential  only  if  it  concerns  trade  secrets 
or  is  privileged  commercial  or  financial 
Information  which  relates  to  the  com¬ 
petitive  rights  of  the  person  intending 
to  conduct  coal  exploraticm. 

(3)  Information  requested  to  be  held 
as  confidential  under  this  Section 
shall  not  be  made  publicly  available 
until  after  notice  and  opportimlty  to 
be  heard  is  afforded  both  persons 
se^dng  and  opposing  disclosure  of  the 
information. 


PART  779— SURFACE  MMINO  PHUMIT 
APPLICATIONS— MINIMUM  RE¬ 

QUIREMENTS  FOR  LEGAL,  HNAN- 
OAL,  COMPLIANCE,  AND  RELATB) 
INFORMATION 

Sec. 

778.1  Scope. 

778.2  Objective. 

778.4  Reepmwibmty. 

778.11  Applicability. 

778.18  Identlflcation  of  Interests. 

778.14  Complianee  informstlon, 

778.15  Right  of  entry  and  operation  infor¬ 
mation. 


Sec. 

778.16  Relationship  to  areas  designated  un¬ 
suitable  for  mining. 

778.17  Permit  term  information. 

778.18  Personal  injury  and  property 
damage  insurance  information. 

778.19  Identification  of  other  licenses  and 
permits. 

778.20  Identification  of  locatimi  of  public 
office  for  filing  of  application. 

778.21  Newspaper  advertisement  and  proof 
of  publication. 

AuTHoanr:  Secs,  loi  201,  501,  508,  504, 
506,  507,  508,  509,  510, 511, 518,  514,  515,  517, 
and  522,  Pub.  L.  95-87,  91  Stat  945  (80  USC 
1202, 1211, 1251, 1258, 1254, 1256, 1257, 1258, 
1259,  1260.  1261,  1268,  1264,  1265,  1267  and 
1272). 

(778.1  Scope. 

This  Put  establishes  the  minimum 
requirements  for  the  Secretary’s  u)- 
proval  of  regulatory  program  provi¬ 
sions  regarding  the  legal,  financial, 
compliance,  and  general  information 
that  must  be  contained  in  permit  iqi- 
plicatlons  for  surface  mining  activities. 

(778J  Objective. 

The  objective  of  this  Part  is  to 
ensure  that  all  relevant  information 
on  the  ownership  and  control  of  per¬ 
sons  who  conduct  surface  mining  ac¬ 
tivities,  the  ownership  and  ccmtrol  of 
the  property  to  be  affected  by  the  op¬ 
erations.  the  compliance  status  and 
history  of  those  persons,  and  other  im¬ 
portant  informatlcm  is  provided  in  the 
u>plication  to  the  regulatory  authori¬ 
ty. 

(778.4  RcspoasibUlty. 

It  is  the  responsibility  of  the  permit 
applicant  to  provide  to  the  regulatory 
authority  all  of  the  information  re¬ 
quired  by  this  Part. 

(778.11  AppUcabUtty. 

This  Part  applies  to  any  person  who 
applies  for  a  permit  to  conduct  surface 
mining  activities. 

(778.18  Identification  of  Interests. 

(a)  Each  u>pllcation  shall  contain 
the  names  and  addresses  ot— 

(1)  The  permit  uipUcant.  including 
his  or  her  telephone  number; 

(2)  Every  legal  or  equitable  owner  of 
record  of  the  property  to  be  mined; 

(3)  The  holders  of  record  of  any 
leasehold  interest  in  the  property  to 
be  mined; 

(4)  Any  purchaser  of  record  under  a 
real  estate  contract  of  the  property  to 
be  mined; 

(5)  The  operator,  if  the  operator  is  a 
person  different  from  the  applicant, 
including  his  or  her  telephone 
number;  and 

(6)  The  resident  agent  of  the  appli¬ 
cant  Who  will  accept  service  of  process. 
Including  his  or  her  telQihone 
number. 

(b)  Each  uvUcation  shall  contain  a 
statonent  of  whether  the  uvUcant  is 


a  corporation,  partnership,  single  pro¬ 
prietorship,  association  or  other  busi¬ 
ness  entity.  For  businesses  other  than 
single  proprietorships,  the  iqipllcation. 
shall  contain  the  following  informa¬ 
tion,  where  applicable: 

(1)  Names  and  addresses  of  every  of¬ 
ficer,  partner,  director,  or  other 
person  performing  a  function  similar 
to  a  director  of  the  iqjplicant; 

(2)  Name  and  address  of  any  person 
who  is  a  principal  shareholder  of  the 
applicant;  and 

(3)  Names  under  which  the  lUDpli- 
cant.  partner,  or  principal  shareholder 
previously  operated  a  surface  coal 
mining  operation  in  the  United  States 
within  the  5  years  preceding  the  date 
of  iqjplication. 

(c)  If  any  owner,  holder,  purchaser, 
or  operator,  identified  under  Para¬ 
graph  (a)  of  this  Section,  is  a  business 
entity  other  than  a  single  pn^irletor, 
the  ^plication  shall  contain  the 
names  and  addresses  of  their  napoo- 
tive  principals,  officers,  and  reslitent 
agents. 

(d)  Each  application  shall  cemtain  a 
statement  of  any  current  or  previous 
ooal  mining  permits  in  the  United 
States  held  by  the  anulicant  subse¬ 
quent  to  1970  and  by  any  person  iden¬ 
tified  in  Paragnqih  (bK3)  of  this  Sec¬ 
tion.  and  of  any  pending  permit  appli¬ 
cation  to  conduct  surface  coal  mining 
and  reclamation  operations  in  the 
United  States.  The  Information  shall 
be  listed  by  permit  or  application 
number  and  identify  the  regulatory 
authority  for  each  of  those  coal 
mining  operations. 

(e)  Each  application  shall  contain 
the  names  and  addroses  of  the  owners 
of  record  of  all  surface  and  subsurface 
areas  contiguous  to  any  part  of  the 
proposed  permit  area. 

(f)  Each  iq>plication  shall  contain 
the  name  of  the  proposed  mine  and 
the  Mine  Safety  and  Health  Adminis¬ 
tration  identification  number  for  the 
mine  and  aU  sections,  if  any. 

(g)  Each  mDplication  shall  contain  a 
statement  of  all  lands.  Interests  in 
lands,  options,  or  pendW  bids  on  in¬ 
terests  held  or  made  by  the  iqiplicant 
for  lands  which  are  contiguous  to  the 
area  to  be  covered  by  the  permit. 

(  778.14  CompUaace  Infonssfloa. 

Each  application  shall  contain— 

(a)  A  statement  of  whether  the  ap¬ 
plicant.  any  subsidiary,  affiliate,  or 
persons  controlled  by  or  under 
common  control  with  the  applicant 
has— 

(1)  Had  a  Federal  or  State  mining ' 
permit  suspended  or  revoked  in  the 
last  5  years;  or, 

(2)  Forfeited  a  mining  bond  or  simi¬ 
lar  security  deposited  in  lieu  of  bond. 

(b)  If  any  such  suspmision.  revoca¬ 
tion,  or  forfeiture  has  occurred,  a 
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•tatement  of  the  facts  involved.  In¬ 
cluding— 

(1)  Identification  number  and  date 
of  issuance  of  the  permit  or  date  and 
amount  of  bond  or  similar  sectulty; 

(2)  Identification  of  the  authority 
that  suspended  or  revoked  a  permit  or 
forfeited  a  bond  and  the  stated  rea¬ 
sons  for  that  action: 

(3)  The  current  status  of  the  permit, 
bond,  or  similar  security  involved; 

(4)  The  date,  location,  and  type  of 
any  administrative  or  Judicial  proceed¬ 
ing  Initiated  concemdng  the  suspen¬ 
sion,  revocation,  or  forfeiture;  and 

(5)  The  current  status  of  these  pro¬ 
ceedings. 

(c)  A  listing  of  each  violation  notice 
received  by  the  applicant  in  connec¬ 
tion  with  any  surface  coal  mining  op¬ 
eration  during  the  3-year  period 
before  the  iu>plication  date,  for  viola¬ 
tions  of  any  law,  rule,  or  regulation  of 
the  United  States,  or  of  any  State  law, 
rule,  or  regulation  enacted  pursuant  to 
Federal  law,  rule,  or  regulation,  or  of 
any  provision  of  the  Act  pertaining  to 
air  or  water  environmental  protection. 
The  ^plication  shall  also  contain  a 
statement  regarding  each  violation 
notice,  including— 

(1)  The  date  of  issuance  and  identity 
of  the  issuing  regulatory  authority,  de¬ 
partment,  or  agency; 

(2)  A  brief  description  of  the  particu¬ 
lar  violation  alleged  in  the  notice; 

(3)  The  date,  location,  and  type  of 
any  administrative  or  Judicial  proceed¬ 
ing  initiated  concerning  the  violation, 
including,  but  not  limited  to,  proceed¬ 
ings  initiated  by  the  i47plicant  to 
obtain  administrative  or  Judicial 
review  of  the  violations; 

(4)  The  current  status  of  the  pro¬ 
ceedings  and  of  the  violation  notice; 
and 

(5)  The  actions,  if  any,  taken  by  the 
iu>plicant  to  abate  the  violation. 

8778.15  Right  of  entty  and  opowtion  in- 
fonnation. 

(a)  Each  application  shall  contain  a 
description  of  the  documents  upon 
which  the  applicant  bases  his  or  her 
legal  right  to  enter  and  begin  surface 
mining  activities  in  the  permit  area 
and  whether  that  right  is  the  subject 
of  pending  litigation.  The  description 
shall  identify  those  documents  by  type 
and  date  of  execution,  identify  the 
specific  lands  to  which  the  document 
pertains,  and  explain  the  legal  rights 
claimed  by  the  applicant. 

(b)  Where  the  private  mineral  estate 
to  be  mined  has  been  severed  from  the 
private  surface  estate,  the  iu>pllcation 
shall  also  provide  for  lands  within  the 
permit  area— 

(1)  A  copy  of  the  written  consent  of 
the  surface  owner  to  the  extraction  of 
coal  by  surface  mining  methods;  or 

(2)  A  copy  of  the  document  of  con¬ 
veyance  that  expressly  grants  or  re¬ 


serves  the  right  to  extract  the  coal  by 
stu^aoe  mining  methods;  or 

(3)  If  the  convesrance  does  not  ex¬ 
pressly  grant  the  right  to  extract  the 
coal  by  surface  mining  methods,  docu¬ 
mentation  that  under  the  I4>plicable 
State  law,  the  applicant  has  the  legal 
authority  to  extract  the  coal  by  those 
methods. 

(c)  Nothing  in  this  Section  shall  be 
construed  to  afford  the  regulatory  au¬ 
thority  the  authority  to  adjudicate 
property  title  disputes. 

8778.16  Relatioiulilp  to  areas  dceifnatcd 
niiniitablc  for  mining. 

(a)  Each  application  shaU  contain  a 
statement  of  available  information  on 
whether  the  proposed  permit  area  is 
within  an  area  designated  unsuitable 
for  surface  mining  activities  under  30 
CFR  764  and  766  or  under  study  for 
designation  in  an  administrative  pro¬ 
ceeding  under  those  Parts. 

(b)  If  an  iu>plicant  claims  the  exemp¬ 
tion  in  30  CFR  786.19(dK2),  the  appli¬ 
cant  shall  contain  information  sup¬ 
porting  the  applicant’s  assertion  that 
it  made  substantial  legal  and  financial 
commitments  before  January  4,  1977, 
concerning  the  proposed  surface 
mining  activities. 

(c)  If  an  applicant  proposes  to  con¬ 
duct  surface  mining  activities  within 
300  feet  of  an  occupied  dwelling,  the 
application  shall  contain  the  waiver  of 
the  owner  of  the  dwelling  as  required 
in  30  CFR  761.12(e). 

8  778.17  Permit  term  inforamtion. 

(a)  Each  application  shall  state  the 
anticipated  or  actual  starting  and  ter¬ 
mination  date  of  each  phase  of  the 
surface  mining  activities  and  the  an¬ 
ticipated  number  of  acres  of  land  to  be 
affected  for  each  phase  of  mining  and 
over  the  total  life  of  the  permit. 

(b)  If  the  i4>plicant  proposes  to  con¬ 
duct  the  surface  mining  activities  in 
excess  of  5  years,  the  m>plication  shall 
contain  the  information  needed  for 
the  showing  required  under  30  CFR 
786.25(a). 

8  778.18  Personal  iidvry  and  property 
damage  insnrance  information. 

Each  permit  iq>plication  shall  con¬ 
tain  either  a  certificate  of  liability  In- 
sunnce  or  evidence  that  the  self-in- 
siirance  requirements  in  30  CPU 
806.14  are  satisfied. 

8  778.19  Identification  of  other  lieeneet 
and  permits. 

Each  H>Pllcatlon  shall  contain  a  list 
of  all  other  licenses  and  permits 
needed  by  the  vpllcant  to  conduct 
the  proposed  surface  mining  activities. 
This  list  shall  identify  each  license 
and  permit  by— 

(a)  Type  of  permit  or  license; 

(b)  Name  and  address  of  issuing  au- 
thoiitsr; 


(c)  Identification  numbers  of  am;>li- 
cations  for  those  permits  or  licenses 
or,  if  issued,  the  identification  num¬ 
bers  of  the  permits  or  licenses;  and 

(d)  If  a  decision  has  been  made,  the 
date  of  approval  or  disapproval  by 
each  issuing  authority. 

8  778J0  Idcntifleatiom  of  loeathm  of 
public  office  for  flliag  of  applicatkHi. 

Each  iq>plication  shall  identify,  by 
name  and  address,  the  public  office 
where  the  iqiplicant  will  simultaneous¬ 
ly  file  a  copy  of  the  application  for 
public  inspection  under'  30  CFR 
786.11(d). 

8  778J1  Newspaper  adrertlseaseiit  and 
proof  of  publication. 

A  copy  of  the  newspaper  advertise¬ 
ment  of  the  application  and  proof  of 
puMication  of  the  advertisement  shall 
be  filed  with  the  regulatory  authority 
and  made  a  part  of  the  complete  appli¬ 
cation,  not  later  than  4  weeks  after 
the  last  date  of  publication  required 
under  30  CFR  786.11(a). 


PART  779— SURFACE  MINING  PERMIT 
APPUCATIONS— MINIMUM  RE¬ 

QUIREMENTS  FOR  INFORMATION 
ON  ENVIRONMENTAL  RESOURCES 

Sec. 

779.1  Scope. 

779.2  ObJecUves. 

779.4  Responsibilities. 

779.11  Ooieral  requirements. 

779.12  General  environmental  resources  in¬ 
formation. 

779.12  Description  of  hydrology  and  geolo¬ 
gy:  General  requirements. 

779.14  Geology  description. 

779.15  Ground  water  information. 

779.16  Surface  water  information. 

779.17  Alternative  water  supply  informa- 
tiOIL 

779.18  Climatological  Information. 

779.19  Vegetation  information. 

779.20  Pish  and  wOdllfe  resources  informa¬ 
tion. 

779.21  Sofl  resources  informatioiL 

779.22  Land-use  information. 

779.24  Maps:  General  requirements. 

779.25  Cross  sectkms,  maps,  and  plans. 
779.27  Prime  farmland  InvestigatkHL 

Autbobitt:  Secs.  102,  201,  501,  502,  504. 
506.  507, 508.  509. 510, 511,  512, 514. 515,  and 
522.  Pub.  L.  95-87,  91  Stat  445  (20  VJB.C. 
1202, 1211, 1251, 1252, 1254. 1256.  1257, 1258. 
1259.  1280.  1261,  1263,  1284.  1285.  and  1272). 

8779.1  Scope. 

This  Purt  establishes  the  iwinimnm 
requirements  for  the  Secretary’s  ap¬ 
proval  of  regulatory  program  provi¬ 
sions  for  the  environmental  resources 
contents  of  triplications  for  surface 
mining  activities. 

8779J  OktJectlvcs. 

The  objectives  of  this  Part  are  to 
ensure  that  each  triplication  provides 
to  the  regulatory  authority  a  ctmiplete 
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and  accurate  description  of  the  envi¬ 
ronmental  resources  that  may  be  im¬ 
pacted  or  affected  by  proposed  surface 
mining  activities. 

f77f.4  Rcsponsibllitica 

(a)  It  is  the  responsibility  of  the  ap¬ 
plicant  to  provide,  except  where  spe¬ 
cifically  exempted  in  this  Part,  all  in¬ 
formation  required  by  this  Part  in  the 
application. 

(b)  It  is  the  responsibility  of  State 
and  Federal  government  agencies  to 
provide  information  for  applia^ons 
as  specifically  required  by  this  Part. 

f  77t.ll  General  reqvlrenients. 

Each  permit  i4>Plication  shall  in¬ 
clude  a  description  of  the  existing, 
premining  environmental  resotiroes 
within  the  proposed  mine  plan  area 
and  adjacent  areas  that  may  be  af¬ 
fected  or  impacted  by  the  proposed 
surface  mining  activities. 

f77t.l2  General  enrlronMental  reeooreee 
infonaation. 

Each  application  shall  describe  and 
identify— 

(a)  The  siae,  sequence,  and  timing  of 
the  subareas  of  the  mine  plan  area  for 
which  it  is  anticipated  that  individual 
permits  for  mining  adll  be  requested 
over  the  estimated  total  life  of  the 
proposed  surface  mining  activities;  and 

(b)  The  nature  of  cultural  and  his¬ 
toric  resources  listed  or  eligible  for 
listing  on  the  National  Register  of  His¬ 
toric  Places  and  known  archeological 
features  within  the  proposed  mine 
plan  and  adjacent  areas.  The  descrip¬ 
tion  shall  be  baaed  on  all  available  in¬ 
formation,  including,  but  not  limited 
to,  data  of  State  and  local  archeologi¬ 
cal.  historical,  and  cultural  preserva¬ 
tion  agencies. 

i  77t.l3  DcMrlption  of  hydrology  and  ge¬ 
ology:  Gcnc^  requirements. 

(a)  Each  iq>plication  shall  contain  a 
description  of  the  geology,  hydrology, 
and  water  quality  and  quantity  of  all 
lands  within  the  proposed  mine  plan 
area,  the  adjacent  area,  and  the  gener¬ 
al  area.  The  description  shall  include 
information  on  the  characteristics  of 
all  surface  and  ground  waters  within 
the  general  area,  and  any  water  which 
will  flow  into  or  receive  discharges  of 
water  from  the  general  area.  The  de¬ 
scription  shall  be  prepared  according 
to  Sections  779.13-779.17  and  conform 
to  the  following: 

(b)  (1)  Information  on  hydrology, 
water  quality  and  quantity,  and  geolo¬ 
gy  related  to  hydrology  of  areas  out¬ 
side  the  proposed  mine  plan  area  and 
within  the  general  area  shall  be  pro¬ 
vided  by  the  regulatory  authority,  to 
the  extent  that  this  data  is  available 
from  an  appropriate  Federal  or  State 
agency. 


(2)  If  this  information  is  not  availa¬ 
ble  from  those  agencies,  the  applicant 
may  gather  and  sutmUt  this  informa¬ 
tion  to  the  regulatory  authority  as 
part  of  the  permit  application. 

(8)  The  permit  shall  not  be  iq>proved 
by  the  regulatory  authority  untU  this 
information  is  made  available  in  the 
application. 

(c)  The  use  of  modeling  techniques 
may  be  Included  as  part  of  the  permit 
iq>pllcation.  but  the  same  surface  and 
ground  water  Information  may  be  re¬ 
quired  for  each  site  as  when  models 
are  not  used. 

1 779.14  Geology  dmcrlptloa. 

(a)  The  description  shall  include  a 
general  statement  of  the  geology 
within  the  proposed  mine  plan  area 
down  to  and  including  the  first  aquifer 
to  be  affected  below  the  lowest  coal 
seam  to  be  mined. 

(b)  (1)  Test  borings  or  core  samples 
from  the  proposed  permit  area  shall 
be  collected  and  analysed  down  to  and 
Including  the  stratum  immediately 
below  the  lowest  coal  seam  to  be 
mined  to  provide  the  following  data  in 
the  description: 

(1)  Location  of  subsiulace  water,  if 
encountered; 

(il)  Logs  of  drill  holes  showing  the 
lithologic  characteristics  and  thldmess 
of  each  stratum  and  each  coal  seam; 

(lii)  Physical  properties  of  each  stra¬ 
tum  within  the  overburden  Including 
compaction  and  erodibUity; 

(iv)  Chemical  analyses  of  each  stra¬ 
tum  within  the  overburden  and  the 
stratum  immediately  below  the  lowest 
coal  seam  to  be  mined  to  idoitify,  at  a 
minimum,  those  horlsons  which  con¬ 
tain  potential  add-forming,  toxic¬ 
forming,  or  alkalinity  produeiJV  mate¬ 
rials;  and 

(V)  Analyses  of  the  coal  seam,  indud- 
Ing,  but  not  limited  to,  an  analysis  of 
the  sulfur,  pyrlte,  and  marcasite  con¬ 
tent. 

(2)  If  required  by  the  regulatory  au¬ 
thority,  test  borings  or  core  samplings 
shall  be  collected  and  analysed  to 
greater  depths  within  the  proposed 
permit  area,  or  for  areas  outside  the 
proposed  permit  area  to  provide  for 
evaluation  of  the  Impact  of  the  pro¬ 
posed  activities  on  the  hydrologic  bal¬ 
ance. 

(8)  An  applicant  may  request  that 
the  requirement  for  a  statement  of  the 
results  of  the  test  borings  or  core  sam¬ 
plings  be  waived  by  the  regulatory  au¬ 
thority.  The  waiver  may  be  granted 
only  if  the  regulatory  authority  makes 
a  written  determination  that  the  state¬ 
ment  is  unnecessary  because  other 
equivalent  information  is  accessible  to 
it  in  a  satisfactory  form. 

1 779.15  Ground  water  infonaation. 

(a)  The  application  shall  contain  a 
description  of  the  ground  wat^  hy¬ 


drology  for  the  proposed  mine  plan 
and  adjacent  area,  induding,  at.  a 
minimum— 

(1)  The  depth  below  the  surface  and 
the  horiaontal  extent  of  the  water 
table  and  aquifers; 

(2)  The  lithology  and  thickness  of 
the  aquifers; 

(3)  Known  uses  of  the  water  in  the 
aquifers  and  water  table;  and 

(4)  The  quality  of  subsurface  water, 
if  encoimtered. 

(b)  The  application  shall  contain  ad¬ 
ditional  Information  which  describes 
the  recharge,  storage,  and  discharge 
characteristics  of  aquifers  and  the 
quality  and  quantity  of  ground  water, 
according  to  the  parameters  and  in 
the  detail  required  by  the  regulatory 
authority. 

f  779.14  Surfscc  water  inforawtloii. 

(a)  Surface  water  information  shall 
be  described,  induding  the  name  of 
the  watershed  which  will  receive  water 
discharges,  the  location  of  all  surface 
water  bodies  such  as  streams,  lakes, 
ponds,  and  springs,  the  location  of  any 
water  discharge  into  any  surface  body 
of  water,  and  descriptions  of  surface 
drainage  systems  suffident  to  Identify, 
in  detail,  the  seasonal  variations  in 
water  quantity  and  quality  within  the 
prcHXMed  mine  plan  and  adjacent 
areas. 

(b)  Surface  water  Informaticm  shall 
indude— 

(1)  Minimum,  maximum,  and  aver¬ 
age  discharge  conditions  which  identi¬ 
fy  critical  low  flow  and  peak  discharge 
rates  of  streams  suffident  to  identify 
seasonal  variations;  and 

(2)  Water  quality  data  to  identify 
the  characteristics  of  surface  waters 
in.  discharging  into,  or  which  will  re¬ 
ceive  flows  from  surface  or  ground 
water  from  affected  areas  within  the 
proposed  mine  plan  area,  suffident  to 
identify  seasonal  variations,  showing- 

(i)  Total  dissolved  solids  in  milli¬ 
grams  per  liter. 

(ii)  Total  suspended  solids  in  milli¬ 
grams  per  liter, 

(ill)  Additr. 

(iv)  pH  in  standard  units; 

(V)  Total  and  dissolved  iron  in  milli¬ 
grams  per  liter; 

(Vi)  Total  manganese  in  milligrams 
per  liter;  and 

(vii)  Such  other  Information  as  the 
regulatory  authority  determines  is  rel¬ 
evant. 

1 779.17  AUeraathre  water  supply  lafonua- 
tion. 

The  application  shall  identify  the 
extent  to  which  the  pnqxMed  surface 
mining  activities  may  proximately 
result  in  contamination,  diminution, 
or  interruption  of  an  underground  or 
surface  source  of  water  within  the  pro¬ 
posed  mine  plan  or  adjacent  areas  for 
domestic,  agricultural,  industrial,  or 
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other  legitimate  use.  If  contamination, 
diminution,  or  interruption  may 
result,  then  the  description  shall  iden¬ 
tify  the  alternative  sources  of  water 
supply  that  could  be  developed  to  re¬ 
place  the  existing  sources. 

1 779.18  Clhaatologlcal  Infonnatioii. 

(a)  When  requested  by  the  regula¬ 

tory  authority,  the  iq>plication  shall 
contain  a  statement  of  the  climatologi¬ 
cal  factors  that  are  representative  of 
the  proposed  mine  plan  area,  includ¬ 
ing:  * 

(1)  The  average  seasonal  precipita¬ 
tion; 

(2)  The  average  direction  and  veloc¬ 
ity  of  prevailing  winds;  and 

(3)  Seasonal  temperature  ranges. 

(b)  The  regulatory  authority  may  re¬ 
quest  such  additional  data  as  deemed 
necessary  to  ensure  compliance  with 
the  requirements  of  this  Subchiq>ter. 

f  779.19  Vcgetatioii  information. 

(a)  The  permit  iq>plicatlon  shall,  if 
required  by  the  regulatory  authority, 
contain  a  miq)  that  delineates  existing 
vegetative  types  and  a  description  of 
the  plant  communities  within  the  pro¬ 
posed  permit  area  and  within  any  pro¬ 
posed  reference  area.  This  description 
shall  include  information  adequate  to 
predict  the  potential  for  reestablishing 
vegetation. 

(b)  When  a  map  or  aerial  photo- 
gnq>h  is  required,  sufficient  adjacent 
areas  shall  be  Included  to  allow  evalua¬ 
tion  of  vegetation  as  important  habi¬ 
tat  for  fish  and  wildlife  for  those  spe¬ 
cies  of  fish  and  wildlife  Identified 
under  30  CFR  779.20. 

{779,20  Fish  and  wildlife  resonrees  infor¬ 
mation. 

(a)  Each  iq>plication  shall  include  a 
study  of  fish  and  wildlife  and  their 
habitats  within  the  proposed  mine 
plan  area  and  the  portions  of  the  adja¬ 
cent  areas  where  effects  on  such  re¬ 
sources  may  reasonably  be  expected  to 
occur. 

(b)  Prior  to  initiating  such  studies, 
the  iq>plicant  shall  contact  the  regula¬ 
tory  authority  to  determine  what  fish 
and  wildlife  resources  information  will 
be  required. 

(c)  The  regulatory  authority,  in  con¬ 
sultation  with  the  vpropriate  State 
and  Federal  fish  and  wildlife  manage¬ 
ment.  conservation,  or  land  manage¬ 
ment  agencies  having  responsibilities 
for  fish  and  wildlife  or  their  habitats, 
shall  determine  the  level  of  detail  and 
the  areas  of  such  studies,  according 
to¬ 
il)  Published  data  and  other  infor¬ 
mation; 

(2)  Site-qDecific  information  ob¬ 
tained  by  the  iq>plicant;  and 

(3)  Written  guidance  obtained  from 
agencies  consulted. 


RULES  AND  REOULATIONS 

f  779.21  Soil  resoorccs  infoimatioii. 

(a)  The  iq>pllcant  shall  provide  ade¬ 
quate  soil  survey  Information  of  the 
permit  area  consisting  of  the  follow¬ 
ing; 

(1)  A  map  delineating  different  soils; 

(2)  Soil  identification; 

(3)  Soil  description;  and 

(4)  Present  and  potential  productiv¬ 
ity  of  existing  soUs. 

(b)  Where  the  applicant  proposes  to 
use  selected  overburden  materials  as  a 
supplement  or  substitute  for  topsoil, 
the  application  shall  provide  results  of 
the  analyses,  trials,  and  tests  required 
under  30  CFR  816.22. 

1 779.22  Land-mc  infoimatioii. 

(a)  The  iq}plication  shall  contain  a 
statement  of  the  condition.  ciqMbility. 
and  productivity  of  the  land  within 
the  proposed  permit  area,  including— 

(1)  A  miq}  and  supporting  narrative 
of  the  uses  of  the  land  existing  at  the 
time  of  the  filing  of  the  application.  If 
the  premining  use  of  the  land  was 
changed  within  5  years  before  the  an¬ 
ticipated  date  of  beginning  the  pro¬ 
posed  operations,  the  historic  use  of 
the  land  shall  also  be  described. 

(2)  A  narrative  of  land  ciq>ability 
and  productivity,  which  analyzes  the 
land-use  description  under  Paragraph 
(a)  of  this  Section  in  conjunction  with 
other  environmental  resources  infor¬ 
mation  required  under  this  Part.  The 
narrative  shall  provide  analyses  of: 

(i)  The  ciq>ability  of  the  land  before 
any  mining  to  support  a  variety  of 
uses,  giving  consideration  to  soil  and 
foundatioi)  characteristics,  topogra¬ 
phy,  vegetative  cover  and  the  hydrol¬ 
ogy  of  the  proposed  permit  area;  and 

(ii)  The  productivity  of  the  proposed 
permit  area  before  mining,  expressed 
as  average  yield  of  food,  fiber,  forage, 
or  wood  products  from  such  lands  ob¬ 
tained  under  high  levels  of  manage¬ 
ment.  The  productivity  shall  be  deter¬ 
mined  by  ]^eld  data  or  estimates  for 
similar  sites  based  on  current  data 
from  the  UJ3.  Department  of  Agricul¬ 
ture.  State  agricultural  universities  or 
iqipropriate  State  natural  resource  or 
agricultural  agencies. 

(b)  The  application  shall  state 
whether  the  proposed  mine  plan  area 
has  been  previously  mined,  and.  if  so. 
the  following  information,  if  availa- 
ble- 

(1)  The>type  of  mining  method  used; 

(2)  The  coal  seams  or  other  mineral 
strata  mined; 

(3)  The  extent  of  coal  or  other  min¬ 
erals  removed; 

(4)  The  iqjproxlmate  dates  of  past 
mining;  and 

(5)  The  uses  of  the  land  preceding 
mining. 

(c)  The  iq>plication  shall  contain  a 
description  of  the  existing  land  uses 
and  land  use  classifications  under  local 


law,  if  any,  of  the  proposed  mine  plan 
and  adjacent  areas. 

1 779 Maps:  General  reqalreinents. 

The  permit  iqiplication  shall  include 
maps  showing—  , 

(a)  All  bound^es  of  lands  and 
names  of  present  owners  of  record  of 
those  lands,  both  surface  and  subsur¬ 
face,  included  in  or  contiguous  to  the 
permit  area; 

(b)  The  boundaries  of  land  within 
the  proposed  permit  area  upon  which 
the  iq>plicant  has  the  legal  right  to 
enter  and  begin  surface  mining  activi¬ 
ties; 

(c)  The  boundaries  of  aU  areas  pro¬ 
posed  to  be  affected  over  the  estimat¬ 
ed  total  life  of  the  proposed  surface 
mining  activities,  with  a  description  of 
size,  sequence,  and  timing  of  the 
mining  of  sub-areas  for  which  it  is  an¬ 
ticipated  that  additional  permits  will 
besought; 

(d)  The  location  of  all  buildings  on 
and  within  1,000  feet  of  the  proposed 
permit  area,  with  identification  of  the 
current  use  of  the' buildings; 

(e)  The  location  of  surface  and  sub¬ 
surface  man-made  features  within, 
passing  through,  or  passing  over  the 
proposed  permit  area,  including,  but 
not  limited  to  major  electric  transmis¬ 
sion  lines,  pipelines,  and  agricultural 
drainage  the  fields; 

(f)  The  location  and  boundaries  of 
any  pnqwsed  reference  areas  for  de¬ 
termining  the  success  of  revegetation; 

(g)  The  locations  of  water  supply  in¬ 
takes  for  current  users  of  stuface 
water  flowing  into,  out  of,  and  within 
a  hydrologic  area  defined  by  the  regu¬ 
latory  authority,  and  those  surface 
waters  which  will  receive  discharges 
from  affected  areas  in  the  proposed 
mine  plan  area; 

(h)  Each  public  road  located  in  or 
within  100  feet  of  the  proposed  permit 
area; 

(i)  The  boundaries  of  any  public 
park  and  locations  of  any  cultural  or 
historical  resources  listed  or  eligible 
for  listing  in  the  National  Register  of 
Historic  Places  and  known  archeologi¬ 
cal  sites  within  the  mine  plan  or  adja¬ 
cent  areas. 

(J)  Each  public  or  private  cemetery 
or  Indian  burial  ground  located  in  or 
within  100  feet  of  the  proposed  permit 
area; 

(k)  Any  land  within  the  proposed 
mine  plan  area  and  adjacent  area 
which  is  within  the  boundaries  of  any 
units  of  the  National  System  of  Trails 
or  the  ¥nid  and  Scenic  Rivers  System, 
including  study  rivers  designated 
under  Section  5(a)  of  the  Wild  and 
Scenic  Rivers  Act;  and 

(l)  Other  relevant  information  re¬ 
quired  by  the  regulatory  authority. 
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1 77f ^  CroM  ■ecrtoM,  Map*>  wmI  pluM> 

The  aiK>Ucation  shall  include  croes 
sections,  maps,  and  plans  showing— 

(a)  Elevations  and  locations  of  test 
borings  and  core  samplings; 

(b)  Elevattms  and  locations  of  moni¬ 
toring  stations  used  to  gather  data  for 
water  quality  and  quantity,  fish  and 
wildlife,  and  air  quality,  if  required,  in 
preparation  of  the  ipplication; 

(c)  Nature,  depth,  and  thickness  of 
the  coal  seams  to  be  mined,  any  coal 
or  rider  seams  above  the  seam  to  be 
mined,  .each  stratiun  of  the  overbur¬ 
den.  and  the  stratum  immediately 
below  the  lowest  coal  seam  to  be 
mined; 

(d)  All  coal  crop  lines  and  the  strike 
and  dip  of  the  coal  to  be  mined  within 
the  proposed  mine  plan  area; 

(e)  Location  and  extent  of  known 
woridngs  of  active,  inactive,  or  aban¬ 
doned  underground  mines,  including 
mine  openings  to  the  surface  within 
the  proposed  mine  plan  and  adjacent 
areas; 

(f)  Location  and  extent  of  sub-sur¬ 
face  water,  if  encountered,  within  the 
proposed  mine  plan  or  adjacent  areas; 

(g)  Location  of  siu^aoe  water  bodies 
such  as  streams,  lakes,  ponds,  springs, 
constructed  or  natural  drains,  and  irri¬ 
gation  ditches  within  the  proposed 
mine  plan  and  adjacent  areas; 

(h)  Location  and  extent  of  existing 
or  previously  surface-mined  areas 
within  the  proposed  mine  plan  area; 

(i)  Location  and  dimensions  of  exist¬ 
ing  areas  of  spoil,  waste,  and  non-coal 
waste  disposal,  dams,  embankments, 
other  impoundments,  and  water  treat¬ 
ment  and  air  pollution  control  facili¬ 
ties  within  the  proposed  permit  area; 

(J)  Location,  and  depth  if  available, 
of  gas  and  oil  wells  within  the  pro¬ 
posed  permit  area  and  water  wells  In 
the  mine  plan  area  and  adjacent  area; 

(k)  Sufficient  slope  measurements  to 
adequately  represent  the  existing  land 
surface  configuration  of  the  proposed 
permit  area,  measured  and  recorded 
according  to  the  following: 

(l)  Each  measurement  shall  consist 
of  an  angle  of  inclination  along  the 
prevailing  ■  slope  extending  100  linear 
feet  above  tmd  below  or  beyond  the 
coal  outcrop  or  the  area  to  be  dis¬ 
turbed  or.  where  this  is  impractical,  at 
locations  specified  by  the  regulatory 
authority. 

(2)  Where  the  area  has  been  previ¬ 
ously  mined,  the  measurements  shall 
extend  at  least  100  feet  beyond  the 
limits  of  mining  disturbances,  or  any 
other  distance  determined  by  the  reg¬ 
ulatory  authority  to  be  representative 
of  the  premining  configuration  of  the 
land. 

(3)  Slope  measurements  shall  take 
into  account  natural  variations  in 
slope,  to  provide  accurate  representa- 
tion  of  the  range  of  natural  slopes  and 


reflect  geomorphic  differences  of  the 
area  to  be  disturbed. 

(1)  Maps,  plans,  and  cross  sections  in¬ 
cluded  in  a  permit  iq>pllcation  which 
are  required  by  this  Section  shall  be 
prepaid  by  or  under  the  direction  of 
and  certified  by  a  qualified  registered 
professional  engineer  or  professional 
geologist,  with  assistance  from  experts 
in  related  fields  such  as  land  surveying 
and  land8Ciq>e  architecture  and  shall 
be  updated  as  required  by  the  regula¬ 
tory  .authority. 

f  779 J7  PrlsM  feraUand  investigatkHi. 

(a)  The  applicant  shall  conduct'  a 
pre-application  investigation  of  the 
proposed  mine  plan  area  to  determine 
whether  lands  within  the  area  may  be 
prime  farmland. 

(b)  Land  shaU  not  be  considered 
prime  farmland  where  the  iq>pllcant 
can  demonstrate  one  of  the  follow¬ 
ing— 

(1)  The  land  has  not  been  historical¬ 
ly  used  as  cropland; 

(2)  The  slope  of  the  land  is  10  per- 
crat  or  greater, 

(3)  The  land  is  not  irrigated  or  natu¬ 
rally  subirrigated,  has  no  developed 
water  supply  that  is  dependable  or  of 
adequate  quality,  and  the  average 
annual  precipitation  is  14  inches  or 
less; 

(4)  Other  factors  exist,  such  as  a 
very  rocky  surface,  or  the  land  is  fre¬ 
quently  flooded  during  the  growing 
season,  more  often  than  once  in  2 
years,  and  the  flooding  has  reduced 
crop  ^elds;  or 

(5)  On  the  basis  of  a  soil  survey  of 
lands  within  the  mine  plan  area,  there 
are  no  soU  miq>  units  that  have  been 
designated  prime  farmland  by  the  UJB. 
Soil  Conservation  Service. 

(c)  If  the  investigation  establishes 
that  the  lands  are  not  prime  farmland, 
the  applicant  shall  submit  with  the 
permit  application  a  request  for  a  neg¬ 
ative  determination  which  shows  that 
the  land  for  which  the  negative  deter¬ 
mination  is  sought  meets  one  of  the 
criteria  of  Paragraph  (b)  of  this  Sec¬ 
tion. 

,  (d)  If  the  investigation  indicates 
that  lands  within  the  proposed  mine 
plan  area  may  be  prime  farmlands,  the 
applicant  shall  contact  the  U.S.  Soil 
Conservation  Service  to  determine  if  a 
soil  survey  exists  for  those  lands  and 
whether  the  applicable  soil  miq)  units 
have  been  designated  as  prime  farm¬ 
lands.  U  no  soil  survey  has  been  made 
for  the  lands  within  the  proposed 
mine  plan  area,  the  applicant  shall 
cause  such  a  survey  to  be  made. 

(1)  When  a  soil  siuirey  of  lands 
within  the  proposed  mine  plan  area 
contains  soil  map  units  which  have 
been  designated  as  prime  farmlands, 
the  applicant  shall  sulxnit  an  iq?pllca- 
tion.  in  accordance  with  30  CFR  780.17 
for  such  designated  land. 


(2)  When  a  soil  survey  for  lands 
within  the  proposed  mine  plan  area 
contains  soil  miq>  units  which  have  not 
been  designated  as  prime  farmland 
after  review  by  the  U.S.  Soil  Conserva¬ 
tion  Service,  the  i«>pllcant  shall 
submit  a  request  for  negative  determi¬ 
nation  for  non-deslgnated  land  with 
the  permit  application  establishing 
compliance  with  Paragnq;>h  (b)  of  this 
Section. 


PART  7R0— SURFAa  MINING  P«MIT 
APPLICATION— MINIMUM  Rf- 

'  QUIRRMBUT  FOR  RfCLAMATION 
AND  OPfRATIONS  PLAN 

Sec. 

780.1  Scope. 

780.2  ObJecUves. 

780.4  RespoiuiblllUes. 

780.11  Operation  plan:  Oeneral  require¬ 
ments. 

780.12  Operation  plan:  Existins  structures. 

780.12  Operatkm  plan:  Blasting. 

780.14  Operatkm  plan:  Maps  and  plans. 

780.15  Air  pollution  control  plan. 

780.16  Fish  and  wildlife  plan. 

780.18  Reclamation  plan:  Oeneral  require¬ 
ments. 

780.21  Reclamation  plan:  Protection  of  hy¬ 
drologic  balance. 

780.22  Reclamation  plan:  Postmining  land 
uses. 

780.25  Reclamatkm  plan:  Ponds,  impound¬ 
ments.  banks,  dams,  and  embankments. 
780.27  Reclamation  plan:  Surface  mining 
near  underground  mining. 

780.29  Diversions. 

780A1  Protection  of  public  parks  and  hte- 
torlc  places. 

780 Relocation  or  use  of  public  roads. 
780A5  Diwwsal  of  excess  spolL 
780.37  Transportation  facilities. 

AuiHOBirr.  Sections  102.  201,  501,  503, 
504.  508.  507,  508,  509,  510,  511,  513,  514.  515, 
517,  and  522.  Pub.  L.  95-87,  91  Stat.  445  (30 
UJS.C.  1202.  1211,  1251,  1253,  1254.  1256, 
1257, 1258, 1259, 1280,  1281, 1283, 1284.  1285, 
1287,  and  1272.) 

1780.1  Scope. 

This  Part  provides  the  minimum  re¬ 
quirements  for  the  Secretary’s  approv¬ 
al  of  regulatory  program  provisions 
for  the  mining  operations  and  recla¬ 
mation  plan  portions  of  triplications 
for  permits  for  surface  mining  activi¬ 
ties.  except  to  the  extent  that  differ¬ 
ent  requirements  for  those  plans  are 
established  under  30  CFR  785. 

1780.2  Objectives. 

The  objectives  of  this  Part  are  to 
insure  that  the  regulatory  authority  is 
provided  wi^  comprehensive  and  reli¬ 
able  information  on  proposed  surface 
mining  activities,  and  to  ensiu«  that 
those  activities  are  allowed  to  be  con¬ 
ducted  only  in  compliance  with  the 
Act,  this  Chapter,  and  the  regulatory 
program. 
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1780.4  Sc^KHMlbilUict. 

(a)  It  is  the  responsibility  of  the  v>- 
plicant  to  provide  to  the  regulatory 
authority  all  of  the  Information  re¬ 
quired  by  this  Part,  except  where  spe- 
dflcally  exempted  in  this  Part. 

(b)  It  is  the  responsibility  of  State 
and  Federal  governmental  agencies  to 
provide  information  to  the  regulatory 
authority  where  specifically  required 
in  this  Part. 

{780.11  Operatloii  plan:  General  require- 
nMnts. 

Each  iq>pllcation  shall  contain  a  de¬ 
scription  of  the  mining  operations  pro¬ 
posed  to  be  conducted  during  the  life 
of  the  mine  within  the  proposed  mine 
plan  area,  including,  at  a  minimum, 
the  following: 

(a)  A  narrative  description  of  the 
type  and  method  of  coal  mining  proce¬ 
dures  and  proposed  engineering  tech¬ 
niques,  anticipated  annual  and  total 
production  of  coal,  by  tonnage,  and 
the  major  equii»nent  to  be  used  for  all 
aspects  of  those  operations;  and 

(b)  A  narrative  explaining  the  con¬ 
struction,  modifleation,  use,  mainte¬ 
nance,  and  removal  of  the  following 
facilities  (unless  retention  of  such 
facilities  is  necessary  for  postmining 
land  use  as  specified  in  Section 
816.133): 

(1)  Dams,  embankments,  and  other 
impoundments; 

(2)  Overburden  and  topsoil  handling 
and  storage  areas  and  structures; 

(3)  Coal  removal,  handling,  storage, 
cleaning,  and  tranqxutation  areas  and 
structures; 

(4)  £^11,  coal  processing  waste,  and 
non-coal  waste  removal,  handling, 
storage,  transportation,  and  disposal 
areas  and  structures; 

(5)  Mine  facilities;  and 

(6)  Water  and  air  pollution  control 
facilities. 

f  780.12  OpcratkMi  plan:  Briating  stnic- 
tares. 

(a)  Each  application  shall  contain  a 
description  of  each  existing  structure 
propo^  to  be  used  in  connection  with 
or  to  facilitate  the  surface  coal  mining 
and  reclamation  operation.  The  de¬ 
scription  shall  include— 

(1)  Locatiem: 

(3)  Flans  of  the  structure  which  de¬ 
scribe  its  current  condition; 

(3)  Approximate  dates  on  which  con¬ 
struction  of  the  existing  structure  was 
begun  and  completed;  and 

(4)  A  showing,  including  relevant 
monitoring  data  or  other  evidence, 
whether  the  structure  meets  the  per¬ 
formance  standards  of  Subchiq>ter  K 
(Permanent  Program  Standards)  of 
this  Chapter  or,  if  the  structure  does 
not  meet  the  performance  standards 
of  Subchapter  K  of  this  Chapter,  a 
showing  whether  the  structure  meets 
the  performance  standards  of  Sub- 


chiq>ter  B  (Interim  Program  Stand¬ 
ards)  of  this  Chapter. 

(b)  Each  iq>plication  shall  contain  a 
compliance  plan  for  each  existing 
structure  proposed  to  be  modified  or 
reconstructed  for  use  in  connection 
with  or  to  facilitate  the  surface  coal 
mining  and  reclamation  operation. 
The  compliance  plan  shall  include— 

(1)  Design  specifications  for  the 
modification  or  reconstruction  of  the 
structure  to  meet  the  design  and  per¬ 
formance  standards  of  Subchiq>ter  K 
of  this  Chapter, 

(2)  A  construction  schedule  which 
shows  dates  for  beginning  and  com¬ 
pleting  interim  steps  and  final  recon¬ 
struction; 

(3)  Provisions  for  monitoring  the 
structure  during  and  after  modifica- 
Uon  or  reconstruction  to  ensure  that 
the  performance  standards  of  Sub¬ 
chapter  K  of  this  Chiq>ter  are  met; 
and 

(4)  A  showing  that  the  risk  of  harm 
to  the  environment  or  to  public  health 
or  safety  is  not  significant  during  the 
period  of  modification  or  reconstruc¬ 
tion. 

i  780.18  Opoatloii  plan:  Blastiag. 

Each  application  shall  contain  a 
blasUng  plan  for  the  proposed  permit 
area,  explaining  how  the  applicant  in¬ 
tends  to  comply  with  the  requirements 
of  30  CFR  816.61-816.68  and  including 
the  following: 

(a)  Types  and  iq>proximate  amounts 
of  explosives  to  be  used  for  each  type 
of  blasting  operation  to  be  conduct^ 

(b)  Description  of  procedures  and 
plans  for  recording  and  retention  of 
information  on  the  following  during 
blasting- 

(1)  Drilling  patterns,  including  size, 
munber,  depths,  and  spacing  of  holes; 

(2)  Charge  and  packing  of  holes; 

(3)  Types  of  fuses  and  detonation 
controls;  and 

(4)  S^uence  and  timing  of  filing 
holes.  ’ 

(c)  Description  of  blasting  warning 
and  site  access  control  equipment  and 
procedures; 

(d)  Description  of  types,  ciq>abillties, 
sensitivities,  and  locations  of  use  of 
any  blast  monitoring  equipment  and 
procedures  proposed  to  be  used; 

(e)  Description  of  plans  for  record¬ 
ing  and  reporting  to  the  regulatory  au¬ 
thority  the  results  of  preblasting  sur¬ 
veys,  if  required;  and 

(f)  Description  of  unavoidable  haz¬ 
ardous  conditions  for  which  deviations 
from  the  blasting  schedule  will  be 
needed  under  30  CFR  816.65(b). 

{  780.14  Opoatlon  plaii:  Maps  and  plaas. 

Each  iqiplicatlon  shall  contain  miq» 
and  plans  of  the  proposed  mine  plan 
and  adjacent  areas  as  follows— 

(a)  The  maps  and  plans  shall  show 
the  lands  proposed  to  be  affected 


throu^out  the  operation  and  any 
change  in  a  facility  or  feature  to  be 
caused  by  the  proposed  operations,  if 
the  facility  or  feature  was  shown 
under  30  CFR  770.24-779.25. 

(b)  The  following  shall  be  shown  for 
the  pit^xMed  permit  area  unless  spe¬ 
cifically  required  for  the  mine  plan 
area  or  adjacent  area  by  the  require¬ 
ments  of  this  Section: 

(1)  Buildings,  utility  corridors  and 
facilities  to  be  used; 

(2)  The  area  of  land  to  be  affected 
within  the  proposed  mine  plan  area, 
according  to  the  sequence  of  mining 
and  reclamation: 

(3)  Each  area  of  land  for  which  a 
performance  bond  or  other  equivalent 
guarantee  will  be  posted  under  Sub- 
chwter  J  of  this  Chapter, 

(4)  Each  coal  storage,  cleaning  and 
loading  area; 

(5)  Each  Uvsoil,  qwil,  'coal  waste, 
and  non-coal  waste  storage  area; 

(6)  Each  water  diversion,  collection, 
conveyance,  treatment,  storage,  and 
discharge  facility  to  be  used; 

(7)  Each  air  pollution  collection  and 
control  faculty; 

(8)  Each  source  of  waste  and  each 
waste  disposal  facility  relating  to  coal 
processing  or  poUution  control; 

(9)  Each  facility  to  be  iised  to  pro¬ 
tect  and  enhance  fish  and  wOdlife  and 
related  environmental  values: 

(10)  Each  explosive  storage  and  han¬ 
dling  facility:  and 

(ID  Location  of  each  sedimentation 
pond,  permanent  water  impoimdment, 
coal  processing  waste  bank,  and  coal 
processing  waste  dam  and  embank- 
ment,  in  accordance  with  30  CFR 
780.25,  and  fill  area  for  the  disposal  of 
excess  qwU  in  accordance  30  CFR 
780.35. 

(c)  Maps,  plans,  and  cross-sections 
required  under  Paragnq>hs  (bX4).  (5). 
(10),  and  (11)  of  this  Section  shaU  be 
prepared  by,  or  under  the  direction  of 
and  certified  by  a  qualified  registered 
professional  engineer,  or  professional 
geologist,  with  assistance  from  experts 
in  related  fields  such  as  land  surveying 
and  landscape  architecture,  except 
that— 

(1)  Maps,  plans  and  cross-sections 
for  sedimentation  ponds  may  only  be 
pr^wred  by  a  qualified  registered  pro¬ 
fessional  engineer,  and 

(2)  %x>Q  diqxMwl  facilities,  miq)s, 
plans,  and  cross-sections  may  only  be 
prq)ared  by  a  qualified  registered  pro¬ 
fessional  engineer. 

1780.15  Air  poIhrtkHi  control  pfaui. 

(a)  For  all  surface  mining  activities 
with  projected  production  rates  ex¬ 
ceeding  1,000,000  tons  of  coal  per  year 
and  located  west  of  the  100th  meridian 
west  Imgltude,  the  iq>plication  shall 
contain  an  air  poUution  control  plan 
which  includes  the  foUowlng: 
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(1)  An  air  quality  monitoring  pro¬ 
gram  to  provide  sufficient  data  to 
evaluate  the  effectiveness  of  the  fugi¬ 
tive  dust  control  practices  proposed 
under  Paragraph  (aX2)  of  this  Section 
to  comply  with  Federal  and  State  air 
quality  standards;  and 

(2)  A  plan  for  fugitive  dust  control 
practices  as  required  under  30  CFR 
816.05. 

(b)  For  all  other  surface  mining  ac¬ 
tivities  the  application  shall  contain 
an  air  pollution  control  plan  which  in¬ 
cludes  the  following: 

(1)  An  air  quality  monitoring  pro¬ 
gram.  if  required  by  the  regulatory  au¬ 
thority.  to  provide  sufficient  data  to 
evaluate  the  effectiveness  of  the  fugi¬ 
tive  dust  control  practices  under  Para¬ 
graph  (bK2)  of  this  Section  to  comply 
with  applicable  Federal  and  State  air 
quality  standards;  and 

(2)  A  plan  for  fugitive  dust  control 
practices,  as  required  under  30  CFR 
816.05. 

f  780.18  Fisli  and  wildlife  plan. 

(a)  Each  application  shall  contain  a 
fish  and  wildlife  plan,  consistent  with 
30  CFR  816.97  which  provides: 

(1)  A  statmnent  of  how  the  plan  will 
tninimtee  disturbances  and  adverse  im¬ 
pacts  on  fish  and  wildlife  and  related 
environmental  values  during  surface 
coal  mining  and  reclamation  oper¬ 
ations.  and  how  enhancement  of  these 
resources  will  be  achieved,  where  prac¬ 
ticable.  The  plan  shall  cover  the  mine 
plan  area  and  portions  of  adjacent 
areas  as  determined  by  the  regulatory 
authority  pursuant  to  Section 
779.20(c). 

(2)  If  the  iq>pllcant  states  that  it  will 
not  be  practicable,  in  accordance  with 
Paragraph  (1).  to  achieve  a  ccmdition 
which  clearly  shows  a  trend  toward 
enhancement  of  fish  and  wildlife  re¬ 
sources  at  the  time  revegetation  has 
been  sucessfully  completed  under  30 
CFR  816.111  -  816.117.  a  stotement 
shall  be  provided  which  establishes,  to 
the  satisfaction  of  the  regulatory  au¬ 
thority.  why  it  is  not  practicable  to 
achieve  such  a  condition. 

(b)  A  statement  explaining  how  the 
iq}plicant  will  utilize  impact  control 
measures,  management  techniques, 
and  monitoring  methods  to  protect  or 
enhance  the  following,  if  they  are  to 
be  affected  by  the  proposed  activities: 

(1)  Threatened  or  endangered  spe¬ 
cies  of  plants  or  animals  listed  by  the 
Secretary  under  the  Endangered  Spe¬ 
cies  Act  of  1973.  as  amended  (16  UJ3.C. 
Sec.  1531  et  seq.)  and  their  critical 
habitats; 

(2)  l^jedes  such  as  eagles,  migratory 
birds  or  other  animals  protected  by 
State  or  Federal  law.  and  their  habi¬ 
tats;  or  other  si^es  identified 
through  the  consultation  process  pur¬ 
suant  to  Section  779.20;  or 
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(3)  Habitats  of  uniunully  high  value 
for  fish  and  wildlife,  such  as  wetlands, 
riparian  areas,  cliffs  supp(»tlng. rap¬ 
tors,  areas  offering  q>ecial  shelter  or 
protection,  reproduction  and  nursery 
areas,  and  wintering  areas:  ' 

f  780.18  ReebunatioB  pfaw:  Gcactal  ■«- 
quiresMBte. 

(a)  Each  iq>plication  shall  omtatn  a 
plan  for  reclamation  of  the  lands 
within  the  proposed  permit  area, 
showing  how  the  applicant  will  comidy 
with  Section  515  of  the  Act,  Sub¬ 
chapter  K  of  this  Ch^iter.  and  the  en¬ 
vironmental  protection  performance 
standards  of  the  regulatory  program. 
The  plan  shall  include,  at  a  minimum. 
all  information  required  under  30  CFR 
780.18-780.37. 

(b)  Each  plan  shall  contain  the  fol- 
lowhig  information  for  the  proposed 
permit  area— 

(1)  A  detailed  timetable  for  the  com¬ 
pletion  of  each  major  step  in  the  reda- 
mation  plan; 

(2)  A  detailed  esthnate  of  the  cost  of 
reclamation  of  the  pit^Msed  oper¬ 
ations  required  to  be  covered  by  a  per¬ 
formance  bond  under  Subchapter  J  of 
this  CtUMTter,  with  supporting  calcula¬ 
tions  for  the  estimates; 

(3)  A  plan  for  barAfilling.  soil  stabili¬ 
zation.  compacting,  and  grading,  with 
contour  maps  or  cross  sectkms  that 
show  the  anticipated  flnal  surface  con¬ 
figuration  of  the  pn^Tosed  permit 
area,  in  accordance  with  30  CFR 
816.101-816.106; 

(4)  A  plan  for  removal,  storage,  and 
redistribution  of  topsoil,  subsoil,  and 
other  material  to  meet  the  require- 
menU  of  30  CFR  816.21-816.25. 

(5)  A  plan  for  revegetation  as  re¬ 
quired  in  30  CFR  816.111-816.117,  In¬ 
cluding,  but  not  limited  to.  descrip¬ 
tions  of  the— 

(i)  Schedule  of  revegetaticm; 

(11)  Species  and  amounts  per  acre  of 
seeds  and  seedlings  to  be  used; 

(lii)  Methods  to  be  used  in  planting 
andseedipg; 

(iv)  Middling  teclmiques; 

(V)  Irrigation,  if  aniropriate,  and 
pmt  and  disease  cimtrol  measures,  if 
any;  and 

(vi)  Measures  proposed  to  be  used  to 
determine  the  success  of  revegetation 
as  required  in  30  CFR  816.116. 

(vii)  A  soil  testing  plan  for  evalua¬ 
tion  of  the  results  of  topsdl  handling 
and.redamation  procedures  related  to 
revegetation. 

(6)  A  description  of  the  measures  to 
be  used  to  maximize  the  use  and  con¬ 
servation  of  the  coal  resource  as  re¬ 
quired  in  30  cm  816JW; 

(7)  A  description  of  measures  to  be 
enq>loyed  to  ensure  that  all  ddiris. 
add-forming  and  toxic-forming  mate¬ 
rials.  and  materials  ciuistituting  a  fire 
hazard  are  disposed  of  in  accordance 
with  30  cm  816.89  and  816.103  and  a 
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description  of  the  contingency  plans 
adiich  have  been  developed  to  pre¬ 
clude  sustained  combustion  of  such 
materials; 

(8)  A  description,  induding  appropri¬ 
ate  cross  sections  and  miqw,  of  the 
measures  to  be  used  to  seal  or  manage 

(q)enlngs.  and  to  plug,  case,  or 
manage  exploration  holes,  other  bore 
holes,  wells,  and  other  openings  within 
the  propos^  permit  area,  in  accord¬ 
ance  with  30  cm  816.13-816.15;  and 

(9)  A  description  of  steps  to  be  taken 
to  cmnply  with  the  requirements  of 
the  Clean  Air  Act  (42  nJS.C.  Sec.  7401 
et  seq.),  the  Clean  Water  Act  (33 
UAC.  Sec.  1251  et  seq.),  and  other  ap¬ 
plicable  air  and  water  quality  laws  and 
regulations  and  health  and  safety 
standards. 

|78tJl  RsdaamtloB  pfauu  Protectkm  of 
hydrologie  bslaiic*. 

(a)  Each  plan  shall  ccmtain  a  de¬ 
tailed  description,  with  appropriate 
maps  and  cross  section  drawings,  of 
the  measures  to  be  taken  during  and 
after  the  proposed  surface  mining  ac- 
ttvtties,  in  accoixfamce  with  30  cm 
816,  to  ensure  the  protection  of— 

(1)  The  quality  of  surface  and 
ground  water  systems,  both  within  the 
imposed  mine  plan  and  adjacent 
areas,  from  the  adverse  effects  of  the 
proposed  surface  mining  activities; 

(2)  The  rights  of  present  users  of 
surface  and  ground  water;  and 

(3)  The  quantity  of  surface  and 
ground  water  both  within  the  pro¬ 
posed  mine  plan  area  and  adjacent 
area  from  adverse  effects  of  the  pro¬ 
posed  surface  mining  activities,  or  to 
INwide  alternative  sources  of  water  in 
accordanoe  with  30  cm  779.17  and 
81634,  where  the  protection  of  quanti¬ 
ty  cannot  be  ensured. 

(b)  The  description  shall  include— 

(1)  A  plan  for  the  control,  in  accord¬ 
ance  with  SO  cm  816,  of  surface  and 
ground  water  drainage  into,  through 
and  (Alt  of  the  proposed  mine  plan 
area; 

(2)  A  plan  for  the  treatment,  where 
reciuired  under  Subchapter  K  of  this 
Chapter  and  the  regulatory  program, 
of  surface  and  ground  water  drainage 
from  the  area  to  be  disturbed  by  the 
proposed  activities,  and  pn^wsed 
quantitative  limits  on  pollutants  in 
diaeharges  subject  to  30  cm  816.42, 
according  to  the  more  stringent  of  the 
following: 

(i)  Subchapter  K  of  this  Chapter 
and  the  regulatory  program;  or 

(11)  Othw  ainilicable  State  and  Fed¬ 
eral  laws. 

(3)  A  plan  for  the  restoration  of  the 
apiffoxlniate  recharge  capaidty  of  the 
mine  plan  area  in  a(»ordance  with  SO 
cm  81631;  and 

(4)  A  plan  for  the  collection,  record¬ 
ing.  and  reporting  of  ground  and  sur- 
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face  water  quality  and  quantity  data, 
according  to  30  CFR  810.52. 

(c)  The  description  shall  include  a 
determination  of  the  probable  hydro* 
loidc  consequences  of  the  proposed 
surface  mining  activities,  on  the  pro¬ 
posed  mine  plan  area  and  adjacent 
area,  with  respect  to  the  hydrologic 
regime  and  the  quantity  and  quality  of 
water  in  surface  and  ground  water  sys¬ 
tems  under  all  seasonal  conditions,  in¬ 
cluding  the  contents  of  dissolved  and 
total  suspended  solids,  total  iron.  pH. 
total  manganese,  and  other  param¬ 
eters  required  by  the  regulatory  au¬ 
thority. 

f  780.2S  Rccbunatloii  plan:  Postmlning 
land  uses. 

(a)  Each  plan  shall  contain-  a  de¬ 
tailed  description  of  the  proposed  use. 
following  reclamation  of  the  land 
within  the  proposed  permit  area  in¬ 
cluding  a  discussion  of  the  utility  and 
ciM^Acity  of  the  reclaimed  land  to  sup¬ 
port  a  variety  of  alternative  uses,  and 
the  relationship  of  the  proposed  use  to 
existing  land  use  policies  and  plans. 
This  description  shaU  explain— 

(1)  How  the  proposed  postmining 
land  use  is  to  be  achieved  and  the  nec¬ 
essary  support  activities  which  may  be 
needed  to  achieve  the  proposed  land 
use; 

(2)  Where  range  or  grazing  is  the 
proposed  postmining  use,  the  detailed 
numagement  plans  to  be  implemented; 

(3)  Where  a  land  use  different  from 
the  pre-mining  land  use  is  proposed, 
all  materials  needed  for  approval  of 
the  alternative  use  under  30  CFR 
816.133;  and 

(4)  The  consideration  which  has 
been  given  to  making  all  of  the  pro¬ 
posed  surface  mining  activities  consist¬ 
ent  with  surface  owner  plans  and  ap¬ 
plicable  State  and  local  land  use  plans 
and  programs. 

(b)  The  description  shall  be  accom¬ 
panied  by  a  copy  of  the  comments  con¬ 
cerning  the  proposed  use  by  the  legal 
or  equitable  owner  of  record  of  the 
siuiace  of  the  proposed  permit  area 
and  the  State  and  local  government 
agencies  which  would  have  to  initiate, 
implement,  approve,  or  authorize  the 
proposed  use  of  the  land  following  rec¬ 
lamation. 

S  780.25  Reelanation  plan:  Ponds,  Im- 
poundnwnts,  banks,  dams,  and  em- 
bankasents. 

(a)  QeneroL 

Each  application  shall  include  a  gen¬ 
eral  plan  for  each  proposed  sedimenta¬ 
tion  pond,  water  impoundment,  and 
coal  processing  waste  bank,  dam.  or 
embankment  within  the  proposed 
mine  plan  area. 

(1)  Each  general  plan  shall— 

(i)  Be  prepared  by,  or  under  the  di- 
.rectiem  of.  and  certified  by  a  qualified 
registered  professional  engineer,  or  by 


a  professional  geologist  with  assist- 
ance  from  experts  in  related  fields 
such  as  land  surveying  and  landscape 
architecture; 

(ii)  Ck>ntaln  a  description.  miq>.  and 
cross  section  of  the  structure  and  its 
location; 

(ill)  Ck>ntain  preliminary  hydrologic 
and  geologic  information  required  to 
assess  the  hydrologic  impact  of  the 
structure; 

(iv)  Contain  a  survey  describing  the 
potential  effect  on  the  structure  from 
subsidence  of  the  subsurface  strata  re¬ 
sulting  from  past  underground  mining 
operations  If  underground  mining  has 
occurred;  and 

(V)  Contain  a  certification  statement 
which  Includes  a  schedule  setting 
forth  the  dates  that  any  detailed 
desigm  plans  for  structures  that  are 
not  submitted  with  the  general  plan 
will  be  submitted  to  the  regulatory  au¬ 
thority.  The  regulatory  authority 
shaU  have  approved,  in  writing,  the 
detailed  desi^  plan  for  a  structure 
before  construction  of  the  structure 
begins. 

(2)  Each  detailed  design  plan  for  a 
structure  that  meets  or  exceeds  the 
size  or  other  criteria  of  the  Idine 
Safety  and  Health  Administration,  30 
CFR  77.216<a),  shaU- 

(i)  Be  preptued  by.  or  imder  the  di¬ 
rection  of.  and  certified  by  a  qualified 
registered  professional  engineer  with 
assistance  from  experts  in  related 
fields  such  as  geology,  land  survesrlng, 
and  landscape  architecture; 

(ii)  Include  any  geotechnical  investi¬ 
gation,  design,  and  construction  re¬ 
quirements  for  the  structure; 

(ill)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(iv)  Describe  the  timetable  and  plans 
to  remove  each  structtu«,  if  appropri¬ 
ate. 

(3)  Each  detailed  design  plan  for  a 
structure  that  does  not  meet  the  size 
or  other  criteria  of  30  CFR  77.216(a) 
shaU- 

(i)  Be  prepared  by,  or  imder  the  di¬ 
rection  of,  and  certified  by  a  qualified 
registered  professional  engineer  or 
registered  land  surveyor  except  that 
all  coal  processing  waste  dams  and  em¬ 
bankments  covered  by  30  CFR  816.91- 
816.93  shall  be  certified  by  a  qualified 
registered  professional  engineer; 

(ii)  Include  any  design  and  construc¬ 
tion  requirements  for  the  structure, 
including  any  required  geotechnical 
information; 

(ill)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(iv)  Describe  the  timetable  and  plans 
to  remove  each  structure,  if  iq>propri- 
ate. 

(b)  Sedimentation  ponds.  Sedimen¬ 
tation  ponds,  whether  temporary  or 
permanent,  shall  be  designed  in  com¬ 


pliance  with  the  requirements  of  30 
CFR  816.46.  Any  sedimentation  pond 
or  earthen  structure  which  will  remain 
on  the  proposed  mine  plan  area  as  a 
permanent  water  impoundment  shall 
also  be  designed  to  comply  with  the  re¬ 
quirements  of  30  CFR  816.49.  Each 
plan  shall,  at  a  minimum,  comply  with 
the  requirements  of  the  Mine  Safety 
and  Health  Admiristration.  30  CFR 

77.216- 1  and  77.216-2. 

(c)  Permanent  and  temporarif  im¬ 
poundments.  Permanent  and  tempo¬ 
rary  impoundments  shall  be  designed 
to  comply  with  the  requirements  of  30 
CFR  816.49.  Each  plan  shall  comply 
with  the  requirements  of  the  BClne 
Safety  and  Health  Administration.  30 
CFR  77.216-1  and  77.216-2. 

(d)  Coal  processing  toaste  banks. 
Coal  processing  waste  banks  shall  be 
designed  to  comply  with  the  require¬ 
ments  of  30  CFR  816.81-816.85. 

(e)  Coal  processing  toaste  dams  and 
embankments.  Coal  processing  waste 
dams  and  embankments  shall  be  de¬ 
signed  to  comply  with  the  require¬ 
ments  of  30  CFR  816.91-816.93.  Each 
plan  shall  comply  with  the  require¬ 
ments  of  the  Bflne  Safety  and  Health 
Administration.  30  CFR  77.216-1  and 

77.216- 2,  and  shall  contain  the  results 
of  a  geotechnical  investigation  of  the 
proposed  dam  or  embankment  founda¬ 
tion  area,  to  determine  the  structural 
competence  of  the  foundation  which 
will  support  the  proposed  dam  or  em¬ 
bankment  structure  and  the  impound¬ 
ed  materiaL  The  geotechnical  investi¬ 
gation  shall  be  planned  and  supervised 
by  an  engineer  or  engineering  geolo¬ 
gist,  according  to  the  following: 

(1)  The  number,  location,  and  depth 
of  borings  and  test  pits  shall  be  deter¬ 
mined  using  current  prudent  engineer¬ 
ing  practice  for  the  size  of  the  dam  or 
embankment,  quantity  of  material  to 
be  impounded,  and  subsurface  condi¬ 
tions. 

(2)  The  character  of  the  overburden 
and  bedrock,  the  proposed  abutment 
sites,  and  any  adverse  geotechnical 
conditions  which  may  affect  the  par¬ 
ticular  dam,  embankment,  or  reservoir 
site  shall  be  considered. 

(3)  AU  springs,  seepage,  end  ground 
water  flow  observed  or  anticipated 
during  wet  periods  in  the  area  of  the 
proposed  dam  or  embankment  shall  be 
idenUfied  on  each  plan. 

(4)  Consideration  shall  be  given  to 
the  possibility  of  mudflows,  rock- 
debris  falls,  or  other  landslides  into 
the  dam,  embankment,  or  impounded 
materiaL 

(f)  If  the  structure  is  20  feet  or 
higher  or  impounds  more  than  20 
acre-feet,  each  plan  under  Paragraphs 
(b).  (c),  and  (e)  of  this  Section  shall  in¬ 
clude  a  stability  analysis  of  each  struc¬ 
ture.  The  stid>ility  analysis  shall  in¬ 
clude.  but  not  be  limited  to.  strength 
parameters,  pore  pressures,  and  long- 
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term  seepage  conditions.  The  plan 
shall  also  contain  a  description  of  each 
engineering  design  assumption  and 
calculation  with  a  discussion  of  each 
alternative  considered  in  selecting  the 
specific  design  parameters  and  con¬ 
struction  methods. 

S  780 Reclamation  plan:  Surface  mining 
near  underground  mining. 

For  surface  mining  activities  within 
the  proposed  permit  area  to  be  con¬ 
ducted  within  500  feet  of  an  imder- 
ground  mine,  the  application  shall  de¬ 
scribe  the  measures  to  be  used  to 
comply  with  30  CFR  816.79. 

i  780.29  Diveraions. 

Each  i4>pllcation  shall  contain  de¬ 
scriptions,  including  mi^M  and  cross 
sections,  of  stream  channel  diversions 
and  other  diversions  to  be  constructed 
within  the  proposed  permit  area  to 
achieve  complituice  with  30  CFTl 
816.43-816.44. 

1780.31  Protection  of  public  porks  and 
historic  places. 

For  any  public  paries  or  historic 
places  that  may  be  adversely  affected 
by  the  proposed  operations,  each  plan 
shall  describe  the  measures  to  be  used 
to  minimize  or  prevent  these  impacts 
and  to  obtain  lu^proval  of  the  regula¬ 
tory  authority  and  other  agencies  as 
required  in  30  CFR  761.12(f). 

S  780 JS  Relocation  or  use  of  public  roods. 

Each  iq)plication  shall  describe,  with 
appropriate  maps  and  cross-sections, 
the  measiu^  to  be  used  to  ensuire  that 
the  interests  of  the  public  and  land- 
owners  affected  are  protected  if.  under 
30  CFR  761.12(d),  the  iq>plicant  seeks 
to  have  the  regi^tory  authority  ap¬ 
prove— 

(a)  Conducting  the  proposed  surface 
mining  activities  within  100  feet  of  the 
right-of-way  line  of  any  public  itwd. 
except  where  mine  access  or  haul 
roads  Join  that  rlght-of-wasr;  or 

(b)  Relocating  a  public  road. 

1 780  Disposal  of  excess  spoU. 

(a)  Each  iq>plication  shall  contain 
descriptions,  including  iqipropriate 
miqw  and  cross  section  drawings,  of 
the  proposed  disposal  site  and  desi^ 
of  the  spoU  dispo^  structures  accord¬ 
ing  to  30  CFR  816.71-816.74.  These 
plans  shall  describe  the  geotechnical 
investigation,  design,  construction,  op¬ 
eration,  maintenance,  and  removal,  if 
appropriate,  of  the  site  and  structures. 

(b)  Each  m>plication  shall  contain 
the  results  of  a  geotechnical  investiga¬ 
tion  of  the  proposed  disposal  site,  in¬ 
cluding  the  following: 

(1)  The  character  of  bedrodc  and 
any  adverse  geologic  conditions  in  the 
disposal  area, 

(2)  A  survey  identifying  all  springs, 
seepage,  and  ground  water  flow  ob- 
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served  or  anticipated  during  wet  peri¬ 
ods  in  the  area  of  the  disposal  site; 

(3)  A  survey  of  the  potential  effects 
of  subsidence  of  the  subsurface  strata 
due  to  past  and  future  mining  oper¬ 
ations; 

(4)  A  technical  description  of  the 
rock  materials  to  be  utilized  in  the 
construction  of  those  disposal  struc¬ 
tures  containing  rock  chimmey  cores 
or  underlain  by  a  rock  drainage  blan¬ 
ket;  and 

(5)  A  stability  analysis  including,  but 
not  limited  to.  strength  parameters, 
pore  pressures  and  long-term  seepage 
conditions.  These  data  shall  be  accom¬ 
panied  by  a  description  of  all  engineer¬ 
ing  desisn  assumptions  and  calcula¬ 
tions  and  the  alternatives  considered 
in  selecting  the  specific  design  qiedfi- 
cations  and  methods. 

(c)  If,  tmder  30  CFR  816.71(1).  ro<±- 
toe  buttresses  or  key-way  cuts  are  re¬ 
quired.  the  lUDplication  shall  include 
the  following: 

(1)  The  number,  location,  and  depth 
of  borings  or  test  pits  which  shall  be 
determined  with  respect  to  the  size  of 
the  spoil  disposal  structure  and  sub¬ 
surface  conditions;  and 

(2)  Engineering  q>eciflcations  uti¬ 
lized  to  design  the  ro^-toe  buttress  or 
key-way  cuts  which  shall  be  deter¬ 
mined  in  accordance  with  paragraph 
(bK5)  of  this  Section. 

S780A7  TraiuportatioB  fbdlittes. 

Each  application  shall  contain  a  de¬ 
tailed  description  of  each  road,  ocm- 
veyor.  or  rail  system  to  be  constructed, 
us^  or  maintained  within  the  pro¬ 
posed  permit  area.  The  description 
shall'include  a  miq>,  appnvriate  cross 
sections,  and  the  following: 

(a)  Specifications  for  each  road 
width,  road  gradient,  road  surface, 
road  cut.  fill  embankment,  culvert, 
bridge,  drainage  ditch,  and  drainage 
structure. 

(b)  A  report  of  iq>proprlate  geotech¬ 
nical  analysis,  where  approval  of  the 
regulatory  authority  is  required  fa*  al¬ 
ternative  specifications,  or  fa*  steep 
cut  slopes  under  30  CFR  816.150(d), 
816.152(c).  816.160(d)  or  816.162(0. 

(c)  A  description  of  measures  to  be 
taken  to  obtain  approval  of  the  regula¬ 
tory  authority  for  alteratioi  or  reloca¬ 
tion  of  a  natural  drainageway  under 
30  CFR  816.153(d),  816.163(d)  or 
816.173(0. 

(d)  A  description  of  measures,  other 
than  use  of  a  ro^  headwall.  to  be 
taken  to  protect  the  inlet  end  of  a 
ditch  relief  culvert,  for  apmoval  by 
the  regulatoy  authority  under  30 
CFR  816.153(cX2Xvi)  and 
816.163(cX2Xvi). 

(e)  Each  plan  shall  contain  a  general 
description  of  each  road,  conveyor,  or 
rail  system  to  be  coistructed.  used,  or 
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maintained  within  the  proposed  mine 
plan  area. 


PART  7t2— UNDERGROUND  MINING 
PBUWIT  APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  LEGAL,  FI- 
NANOAL,  COMPLIANCE,  AND  RE¬ 
LATH)  INFORMATION 


783.1  ’scope. 

782.3  Objeotivea 

783.4  Respcmstbillty. 

783.11  Applicability. 

782.13  Identification  of  interests. 

782.14  Compliance  information. 

782.15  Right  of  entry  and  operation  infor- 
matkm. 

782.18  Relationship  to  areas  designated  un¬ 
suitable  tor  mining. 

782.17  Permit  term  information. 

782.18  Peratmal  injury  and  property 
damage  insurance  information. 

782.19  Identification  of  other  licenses  and 
permits. 

782.20  Identification  of  location  of  public 
office  for  filing  of  aoillcation. 

782.21  Neww)aper  advertisement  and  proof 
of  pub^cation. 

AuTHoaiTt.  Secs.  102,  201,  501,  503,  504, 
506, 507, 508,  509,  510,  511,  513,  514. 515,  516, 
and  522  of  Pub.  L,  95-87,  91  Stat.  445  (30 
XJJB.C.  Secs.  1201,  1311,  1251,  1253,  1254, 
1256, 1257, 1258, 1259, 1360, 1261, 1263, 1364, 
1265, 1266, 1272). 

1782.1  Scope. 

This  part  establishes  the  minimiim 
requirements  for  the  Secretary’s  ap¬ 
proval  of  regulatory  program  provi¬ 
sions  regarding  the  legal,  finiuMdal, 
canplianoe  and  general  information 
that  must  be  contained  in  permit  ap¬ 
plications  for  underground  mining  ac¬ 
tivities. 

1782.2  ObiectiTes. 

The  objective  of  this  Part  is  to 
oisure  that  all  relevant  information 
on  the  ownership  and  control  of  per- 
sois  who  conduct  imderground  mining 
activities,  the  ownership  and  control 
of  the  property  to  be  affected  by  the 
operations,  the  compliance  status  and 
history  of  those  persons,  and  other  im¬ 
portant  information  is  provided  in  the 
ain>lication  to  the  regulatory  authori¬ 
ty. 

17824  Responsibility. 

It  is  the  responsibility  of  the  permit 
an>licant  to  provide  to  the  regulatory 
authority  all  of  the  information  re- 
(luired  by  this  Part 

f  782.11  Applicability. 

This  Part  vpUea  to  any  persoi  who 
applies  for  a  permit  to  conduct  under¬ 
ground  mining  activities. 

1782.13  Identification  of  interests. 

(a)  Each  iq}plication  shall  contain 
the  names  and  addresses  of — 
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(1)  The  pennit  applicant,  including 
hia  or  her  telephone  number, 

(2)  Every  legal  or  equitable  owner  of 
record  of  the  areas  to  be  affected  by 
surface  operations  and  facilities  and 
every  legMi  or  equitable  owner  of 
record  of  the  coal  to  be  mined; 

(8)  The  holders  of  record  of  any 
leasehold  interest  in  areas  to  be  affect¬ 
ed  by  surface  operations  or  facilities 
and  the  holders  of  record  of  any  lease¬ 
hold  interest  in  the  coal  to  be  mined; 

(4)  Any  purchaser  of  record  Under  a 
real  estate  contract  of  areas  to  be  af¬ 
fected  by  surface  operations  and  facili¬ 
ties  and  any  purchaser  of  record  under 
a  real  estate  contract  of  the  coal  to  be 
mined; 

(6)  The  operator,  if  the  operator  is  a 
person  different  from  the  impUcant, 
including  his  or  her  telephone 
number;  and 

(8)  The  resident  agent  of  the  impli- 
cant  who  will  accept  service  of  process, 
including  his  or  her  telephone 
number. 

(b)  Each  application  shall  contain  a 
statement  of  whether  the  iq>pllcant  is 
a  corporation,  partnership,  single  pro¬ 
prietorship,  association,  or  other  busi¬ 
ness  entity.  For  businesses  other  than 
single  proprietorships,  the  iq>plication 
shall  contain  the  following  informa¬ 
tion,  where  applicable: 

(1)  Names  and  addresses  of  every  of¬ 
ficer.  partner,  director,  or  other 
person  performing  a  fimction  similar 
to  a  director  of  the  implicant; 

(2)  Name  and  address  of  any  person 
who  is  a  principal  shareholder  of  the 
impllcant;  and 

(3)  Names  under  which  the  appli¬ 
cant,  partner,  or  principal  shareholder 
previously  operated  a  surface  coal 
mining  operation  in  the  United  States 
within  the  5  years  preceding  the  date 
of  implication. 

(c)  If  any  owner,  holder,  purchaser, 
or  operator,  identified  imder  para¬ 
graph  (a)  of  this  Section,  is  a  business 
entity  other  than  a  single  proprietor, 
the  application  shall  contain  the 
names  and  addresses  of  their  respec¬ 
tive  principals,  officers,  and  resident 
agents. 

(d)  Each  implication  shall  contain  a 
statement  of  any  current  or  previous 
coal  mining  permits  in  the  United 
States  held  by  the  impUcant  subse¬ 
quent  to  1970  and  by  any  person  iden¬ 
tified  in  paragnmh  (bX3)  of  this  Sec¬ 
tion  and  of  any  pending  permit  impli¬ 
cation  to  conduct  surface  coal  mining 
and  reclamation  operations  in  the 
United  States.  The  information  shall 
be  listed  by  permit  or  implication 
number  and  identify  the  regulatory 
authority  for  each  of  those  coal 
mining  operations. 

(e)  Each  implication  shall  contain 
the  names  and  addresses  of  the  owners 
of  record  of  all  surface  and  subsurface 


areas  contiguous  to  shy  part  of  the 
proposed  permit  area. 

(f)  Each  iqmlication  shall  contain 
the  name  of  the  proposed  mine  and 
the  Mine  Safety  and  Health  Adminis¬ 
tration  identification  number  for  the 
mine  and  all  sections,  if  any. 

(g)  Each  implication  shall  contain  a 
statement  of  all  lands,  interests  in 
lands,  options,  or  pending  bids  on  in¬ 
terests  held  or  made  by  the  implicant 
for  lands  which  are  contiguous  to  the 
area  to  be  covered  by  the  pennit. 

f  782.14  Compliance  Information. 

Each  application  shall  contain— 

(a)  A  statement  of  whether  the  im¬ 
plicant.  any  subsidiary,  affiliate,  or 
persons  controlled  by  or  under 
common  control  with  the  implicant 
has: 

(1)  Had  a  Federal  or  State  mining 
permit  suspended  or  revoked  in  the 
last  5  years;  or. 

(2)  Forfeited  a  mining  bond  or  simi¬ 
lar  security  deposited  in  lieu  of  bond. 

(b)  If  any  such  suspension,  revoca¬ 
tion.  or  forfeiture  has  occurred,  a 
statement  of  the  facts  involved,  in¬ 
cluding: 

(1)  Identification  number  and  date 
of  issuance  of  the  permit  or  date  and 
amount  of  bond  or  similar  security; 

(2)  Identification  of  the  authority 
that  siispended  or  revoked  a  permit  or 
forfeited  a  bond  and  the  stated  rea¬ 
sons  for  that  action; 

(3)  The  current  status  of  the  pennit, 
bond,  or  similar  security  involved; 

(4)  The  date,  location,  and  type  of 
any  administrative  or  Judicial  proceed¬ 
ings  initiated  concerning  the  suspen¬ 
sion,  revocation,  or  forfeiture;  and 

(5)  The  current  status  of  these  pro¬ 
ceedings. 

(c)  A  listing  of  each  violation  notice 
received  by  the  implicant  in  connec¬ 
tion  with  any  surface  coal  mining  op¬ 
eration  during  the  3-year  period 
before  the  implication  date,  for  viola¬ 
tions  of  any  law.  rule,  or  regulation  of 
the  United  Stat^  or  of  any  State  law. 
rule,  or  regulation  enacted  pursuant  to 
Federal  law.  rule,  or  regulation,  or  of 
any  provision  of  the  Act  pertaining  to 
air  or  water  environmental  protection. 
The  application  shall  also  contain  a 
statement  regarding  each  violation 
notice,  including— 

(1)  The  date  of  issuance  and  identity 
of  the  issuing  regulatory  authority,  de¬ 
partment,  or  agency, 

.  (2)  A  brief  description  of  the  particu¬ 
lar  violation  alleged  in  the  notice; 

(3)  The  date,  location,  and  tjrpe  of 
any  administrative  or  judicial  proceed¬ 
ings  initiated  concerning  the  violation, 
including,  but  not  limited  to.  proceed¬ 
ings  initiated  by  the  applicant  to 
obtain  administrative  or  Judicial 
review  of  the  violations; 


(4)  The  current  status  of  the  pro¬ 
ceedings  and  of  the  violation  notice; 
and 

(5)  The  actions,  if  any.  taken  by  the 
implicant  to  abate  the  violation. 

9782.16  Right  oi  entry  and  operation  In¬ 
formation. 

(a)  Each  application  shall  contain  a 
description  of  the  documents  upon 
which  the  applicant  bases  his  or  her 
legal  right  to  enter  and  begin  under¬ 
ground  mining  activities  in  the  permit 
area  and  whether  that  right  is  the 
subject  of  pending  litigation.  The  de¬ 
scription  shall  identify  those  docu¬ 
ments  by  type  and  date  of  execution, 
identify  the  specific  lands  to  which 
the  document  pertains,  and  explain 
the  legal  rights  daimed  by  the  impli¬ 
cant. 

(b)  For  underground  mining  activi¬ 
ties  where  the  associated  surface  oper¬ 
ations  involve  the  surface  mining  of 
coal  and  the  private  mineral  estate  to 
be  mined  has  been  severed  from  the 
private  surface  estate,  the  application 
shall  also  provide,  for  lands  to  be  af¬ 
fected  by  those  operations  within  the 
permit  area— 

(1)  A  copy  of  the  written  consent  of 
the  surface  owner  to  the  extraction  of 
coal  by  surface  mining  methods;  or 

(2)  A  copy  of  the  document  of  con¬ 
veyance  that  expressly  grants  or  re¬ 
serves  the  right  to  extract  the  coal  by 
surface  mining  methods;  or 

(3)  If  the  conveyance  does  not  ex¬ 
pressly  grant  the  right  to  extract  coal 
by  surface  mining  methods,  documen¬ 
tation  that  under  the  impUcable  State 
law,  the  implicant  has  the  legal  au¬ 
thority  to  extract  the  coal  by  those 
methods. 

(c)  Nothing  in  this  Section  shall  be 
construed  to  afford  the  regulatory  au¬ 
thority  the  authority  to  adjudicate 
property  title  disputes. 

9  782.18  RelsUomhlp  to  areas  designated 
nnsultable  for  mining. 

(a)  Each  ^plication  shall  contain  a 
statement  of  available  information  on 
whether  the  proposed  permit  area  is 
within  an  area  designated  unsuitable 
for  underground  mining  activities 
under  30  CFR  764  and  765  or  under 
study  for  desiimation  in  an  administra¬ 
tive  proceeding  initiated  under  those 
Parts. 

(b)  If  an  implicant  claims  the  exemp¬ 
tion  in  30  CFR  786.10(dK2),  the  appli¬ 
cation  shall  contain  Information  sup- 
pordng  the  impUcant’s  assertion  that 
it  made  substantial  legal  and  financial 
commitments  before  January  4.  1977, 
concerning  the  proposed  underground 
mining  activities. 

(c)  If  an  applicant  proposes  to  con¬ 
duct  or  locate  surface  operations  or 
facilities  within  300  feet  of  an  occu¬ 
pied  dwelling,  the  implication  sh^i  in¬ 
clude  the  waiver  of  the  owner  of  the 
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dwelling  M  required  in  30  CFR 
761.12(e). 

f  782.17  Pcmlt  term  Informatioii. 

(a)  Each  application  shall  state  the 
anticipated  or  actual  starting  and  ter¬ 
mination  date  of  each  phase  of  the  un¬ 
derground  mtning  activities  and  the 
anticipated  number  of  acres  of  surface 
lands  to  be  affected,  and  the  horizon¬ 
tal  and  vertical  extent  of  proposed  un¬ 
derground  mine  workings,  for  each 
phase  of  mining  and  over  the  total  life 
of  the  permit. 

(b)  If  the  applicant  proposes  to  con¬ 
duct  the  underground  mining  activi¬ 
ties  in  excess  of  5  years,  the  applica¬ 
tion  shall  contain  the  information 
needed  for  the  showing  required  under 
SO  CFR  786.25(a). 

S  782.18  Personal  iidniy  and  property 
damage  Insurance  infoiination. 

Each  ^plication  shall  contain  either 
a  certificate  of  liability  insurance  or 
evidence  that  the  self-insurance  re¬ 
quirements  in  30  CFR  806.14  are  satis¬ 
fied. 

9  782.19  Identification  of  othdr  licenses 
and  permits. 

Each  application  shall  contain  a  list 
of  all  other  licenses  and  permits 
needed  by  the  applicant  to  conduct 
the  proposed  underground  mining  ac¬ 
tivities.  This  list  shall  identify  each  li¬ 
cense  and  permit  by— 

(a)  Type  of  permit  or  license; 

(b)  Name  and  address  of  Issuing  au- 
thorltsr; 

(c)  Identification  numbers  of  appli¬ 
cations  for  those  permits  or  licenses 
or,  if  issued,  the  identification  num¬ 
bers  of  the  permits  or  licenses;  and 

(d)  If  a  decision  has  been  made,  the 
date  of  approval  or  disapproval  by 
each  issuing  authority. 

9  782.20  Idcattflcation  of  kwatloii  of 
pvbUc  office  for  filing  of  application. 

Each  application  shall  identify,  by 
name  and  address,  the  public  office 
where  the  applicant  will  simultaneous¬ 
ly  file  a  copy  of  the  application  for 
public  inspection  under  30  CFR 
786.11(d). 

9  782.21  Newspaper  advertisement  and 
proof  of  pnblleation. 

A  copy  of  the  newspaper  advertise¬ 
ment  of  the  application  and  proof  of 
publication  of  the  advertisement  shaU 
be  filed  with  the  regulatory  authority 
and  made  a  part  of  the  complete  m>pli- 
caUon  not  later  than  4  weeks  after  the 
last  date  of  publication  required  under 
30  CFR  786.11(a). 


lUlfS  AND  UOUIATIONS 

PART  7t3-4INO«OROUND  MMINO 
PBUKUT  APPUCATIOMS— MRNMUM 
REQUIREMiNTS  FOR  INFORMA¬ 
TION  ON  mVMONMENTAL  RE- 
SOURCES 

Sec. 

788.1  Scope. 

788.2  ObJeeUves. 

788.4  Revonsibillties. 

788.11  General  requirements. 

788.12  General  envlnMunental  resources  In¬ 
formation. 

788.18  Deaeriptlon  of  hydrology  and  geolo¬ 
gy:  General  requirements. 

788.14  Geology  description. 

788.15  Ground  water  information. 

788.18  Surface  water  information. 

788.17  Alternative  water  supply  Informa¬ 
tion.  ^ 

788.18  diiimtologlcal  Information. 

788.19  Vegetation  information. 

788.20  Fish  and  wildlife  resources  informa- 
tiOlL 

788.21  Soil  resources  information. 

788.22  Land  use  informatioiL 

788.24  Maps:  General  requirements. 

788.25  Croim  sections,  maps,  and  plans. 
788.27  Prime  farmland  investigation. 

AtTTHOBiTT:  Secs.  102,  201,  501,  508.  504, 
506,  507, 508.  509.  510,  511, 518,  514.  515,  518, 
517,  and  522.  Pub.  L.  95-87,  91  Stat.  445.  (80 
UA.C.  1201,  1211,  1251,  1258,  1254.  1258, 
1257, 1258, 1259,  1280. 1281, 1288. 1284. 1285. 
1288, 1287,  and  1272). 

9  788.1  Scope. 

This  Part  establisheg  the  minimum 
requirements  for  the  Secretary’s  i4>- 
proval  of  regulatory  program  prori- 
sions  for  the  environmental  resources 
contents  of  applications  for  permits 
for  underground  mining  activities. 

9788.2  ObJecUves. 

The  objectives  of  this  Part  are  to 
ensure  that  each  iqiplication  provides 
to  the  regulatory  authority  a  complete 
and  accurate  description  of  the  envi¬ 
ronmental  resources  that  may  be  im¬ 
pacted  or  affected  by  proposed  under¬ 
ground  mining  activities. 

978tA  Rcsponsibllitks. 

(a)  It  is  the  responsibility  of  the  ap¬ 
plicant  to  provide,  except  where  q>e- 
cifically  exempted  in  this  Part,  all  in¬ 
formation  required  by  this  Part  in  the 
iq>plication. 

(b)  It  is  the  reqionsibility  of  State 
and  Federal  Government  agencies  to 
provide  information  for  applications 
as  specifically  required  by  this  Part. 

9788.11  General  leqaircmcnte. 

Each  permit  application  shall  in¬ 
clude  a  description  of  the  existing, 
premining  environmental  resources 
within  the  proposed  mine  plan  area 
and  adjacent  areas  that  may  be  affect¬ 
ed  or  impacted  by  the  proposed  under¬ 
ground  mining  activities. 
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9783.11  Geaersl  environsMntal  rcsovrees 
tnfonaaikm, 

Each  ^plication  shaU  describe  and 
identify— 

(a)  The  size,  sequence,  and  timing  of 
the  subareas  of  the  mine  plan  area  for 
which  it  is  anticipated  that  individual 
permits,  for  mining  will  be  requested 
over  the  estimated  total  life  of  the 
proposed  underground  mining  activi¬ 
ties;  and 

(b)  The  nature  of  cultural  and  his¬ 
toric  resources  listed  or  eligible  for 
listing  on  the  National  Register  of  His¬ 
toric  Places  and  known  archeological 
sites  within  the  proposed  mine  plan 
and  adjacent  areas.  The  description 
shall  be  based  on  all  available  informa¬ 
tion.  including,  but  not  limited  to.  data 
of  State  and  local  archeological,  his¬ 
toric,  and  cultural  preservation  agen¬ 
cies. 

9  788.18  Dcscriptioii  of  hydrology  and  ge¬ 
ology:  (Sene^  reqsireniente. 

(a)  Each  application  shall  contain  a 
description  of  the  geology,  hydrology, 
and  water  quality  and  quantity  of  all 
lands  within  the  propo^  mine  plan 
area,  the  adjacent  area,  and  the  gener¬ 
al  area.  The  description  shall  include 
information  on  the  characteristics  of 
all  siuf  ace  and  ground  waters  within 
the  general  area,  and  any  water  which 
will  flow  into  or  receive  discharges  of 
water  from  the  general  area.  The  de¬ 
scription  shall  be  prepared  according 
to  Sections  783.13-783.16  and  conform 
to  the  following: 

(1)  Information  on  hydrology,  water 
quality  and  quantity,  and  geology  re¬ 
lated  to  hydrology  of  areas  outside  the 
proposed  mine  plan  area  and  within 
the  general  area  shall  be  provided  by 
the  regulatory  authority,  to  the  extent 
that  this  (iata  is  available  from  an  iq>- 
proprlate  Federal  or  State  agency. 

(2)  If  this  information  is  not  availa¬ 
ble  from  those  agencies,  the  applicant 
may  gather  and  submit  this  informa¬ 
tion  to  the  regulatory  authority  as 
part  of  the  permit  application. 

(3)  The  permit  shall  not  be  iq>proved 
by  the  regulatory  authority  until  this 
information  is  made  available  in  the 
application. 

(b)  The  use  of  modeling  techniques 
may  be  included  as  part  of  the  permit 
aKilicatlon,  but  the  same  surface  and 
ground  water  information  may  be  re¬ 
quired  for  each  site  as  when  models 
are  not  used. 

9  788.14  Geology  description. 

(a)  The  description  shall  include  a 
general  statement  of  the  geology 
within  the  proposed  mine  plan  area, 
down  to  and  including  the  first  aquifer 
to  be  affected  below  the  lowest  coal 
seam  to  be  mined.  The  geology  for 
areas  pn^msed  to  be  affected  by  sur¬ 
face  opeimtlons  and  facilities,  those 
surface  lands  overlying  coal  to  be 
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mined,  and  the  coal  to  be  mined  shall 
be  separately  described,  as  follows: 

(1)  Geology  of  the  strata  down  to 
and  inriufUny  the  stratum  immediate¬ 
ly  below  any  coal  seam  to  be  mined 
shall  be  described  for  those  areas  to  be 
affected  by  surface  operations  or  fadl- 
itiM.  including  the  following  data  re¬ 
sulting  from  analyses  of  test  borings, 
core  «MwpUng»,  or  outcrop  samples— 

(1)  The  location  of  areas  where  sub¬ 
surface  water  will  be  exposed  at  the 
face-up  area; 

(ii)  The  logs  of  drill  holes  showing 
the  lithologic  characteristics  of  the 
strata  to  be  affected; 

(ill)  The  physical  properties  of  each 
stratum  within  the  overburden,  in¬ 
cluding  comiMction  and  erodiblllty; 

anrf, 

(hr)  Chemical  analyses  of  each  stra¬ 
tum  to  be  affected,  including  the  stra¬ 
tum  immediately  below  the  lowest  coal 
seam  to  be  mined,  to  identify,  at  a 
mitiitnum,  those  horlsons  which  con¬ 
tain  potential  add-fonnlng.  toxic¬ 
forming.  or  alkalinity-producing  mate¬ 
rials. 

(2)  The  geology  for  those  surface 
lands  within  the  proposed  mine  plan 
area  which  are  underlain  by  the  coal 
seam  to  be  extracted  and  the  geology 
of  the  coal  seam  itself,  induding— 

(i)  Locaticm  of  subsurface  water,  if 
encountered; 

(li)  The  depth,  classification,  and 
geologic  structure  of  the  overburden; 

(ill)  Pyritic  content  and  potential 
alkalinity  of  the  stratum  immediately 
above  and  below  the  coal  seam  to  be 
mined  and  the  day  contmit  of  the 
stratum  immediately  below  the  coal 
seam  to  be  mined;  and 

(hr)  Pyrlte.  marcasite,  and  sulfur 
content  of  the  coal  seam. 

(b)  An  aK>licant  may  request  that 
the  requlronents  of  paragraph  (aXl) 
of  this  Section  be  waived  by  the  regu¬ 
latory  authority.  The  waiver  may  be 
granted  only  if  the  regulatory  authori¬ 
ty  makes  a  written  determination  that 
the  statement  required  is  unnecessary 
because  other  equivalent  information 
is  accessible  to  it  in  'a  satisfactory 
form. 

f  78S.15  Groond  water  iafonaatioii. 

(a)  The  application  shall  contain  a 
description  of  the  ground  water  hy¬ 
drology  for  the  proposed  mine  plan 
and  adjacent  area,  induding.  at  a 

mlntmiim — 

(1)  The  depth  below  the  surface  and* 
the  horlaontal  extent  of  the  water 
table  and  aquifers; 

(2)  The  lithology  and  thickness  of 
the  aquifers; 

(2)  The  uses  of  the  srater  in  the 
aquifers  and  water  table;  and 

(4)  The  quality  of  subsurface  water, 
if  encountered. 

(b)  The  application  shall  contain  ad- 
diticmal  infmination  which  describes 


the  recharge,  storage,  and  discharge 
characteristics  of  aquifers  and  the 
qiudity  and  quantity  of  ground  water, 
according  to  the  parameters  and  in 
the  detail  required  by  the  regulatory 
authority. 

1 78S.14  SaifMC  water  iafonaatioii. 

(a)  Surface  water  information  shall 
be  described,  induding  the  name  of 
the  watershed  which  will  receive  water 
discharges,  the  location  of  all  surface 
water  bodies  such  as  streams,  lakes, 
ponds,  and  qirings.  the  locations  of 
any  water  discharge  into  any  surface 
body  of  water,  and  descriptions  of  sur¬ 
face  drainage  systems  suffident .  to 
identify,  in  detail,  the  seasonal  vari¬ 
ations  in  water  quantity  and  quality 
within  the^proposed  mine  plan  and  ad- 
Jacmt  areas. 

(b)  Surface  water  information  shall 
indude; 

(1)  isinimum,  maximum,  and  aver¬ 
age  discharge  conditions,  which  identi¬ 
fy  critical  low  flows  and  peak  dis¬ 
charge  rates  of  streams  suffident  to 
identify  seasonal  variations;  and 

(2)  Water  quality  data  to  identify 
the  characteristics  of  surface  waters 
in,  dls^arging  into,  or  which  will  re¬ 
ceive  flows  of  surface  or  ground  water 
from  the  affected  area  within  the  pro¬ 
posed  mine  plan  area,  suffident  to 
identify  seasonal  variations,  showing— 

(i)  Total  dissolved  solids  in  milli¬ 
grams  per  liter, 

(ii)  Total  suspended  solids  in  milli¬ 
grams  per  liter; 

(lii)  Addity; 

(iv)  pH  in  standard  units; 

(V)  Total  and  dissolved  iron  in  milli¬ 
grams  per  liter; 

(Vi)  Total  manganese  in  milligrams 
per  liter;  and 

(vli)  Such  other  information  as  the 
regulatory  authority  determines  is  rel¬ 
evant. 

f  78S.17  AHcmatiTc  water  sapply  inforaw- 
tkm. 

The  Implication  shall  identify  the 
extent  to  which  the  proposed  under¬ 
ground  mining  activities  may  proxi- 
mately  result  in  contamination,  dim¬ 
inution.  or  interruption  of  an  under¬ 
ground  or  surface  source  of  water 
within  the  proposed  mine  plan  or  adja¬ 
cent  area  for  dmnestic,  agricultural, 
industrial,  or  other  legitimate  use.  If 
contamination,  diminution,  or  inter¬ 
ruption  may  result,  then  the  descrip¬ 
tion  shall  identify  the  alternative 
sources  of  water  supply  that  could  be 
developed  to  replace  the  existing 
sources. 

1 78S.18  CHsistoiogical  iafonaatloB. 

(a)  When  requested  by  the  regula¬ 
tory  authority,  the  iqmlication  shall 
contain  a  statement  of  the  climatologi¬ 
cal  factors  that  are  representative  of 


the  proposed  mine  plan  area,  includ¬ 
ing — 

(1)  The  average  seasonal  precipita¬ 
tion; 

(2)  The  average  direction  and  veloc¬ 
ity  of  prevailing  winds;  and 

(2)  Seasonal  temperature  ranges. 

(b)  The  regulatory  authority  may  re¬ 
quest  such  additional  data  as  deemed 
necessary  to  ensure  oomplhmce  with 
the  requirements  of  this  Subchapter. 

1 78S.lt  Ycgctetloii  Infonaatioii. 

(a)  The  permit  application  shall,  if 
required  by  the  regulatory  authority, 
contain  a  map  that  delineates  existing 
vegetative  types  and  a  description  of 
the  plant  cmnmunities  within  the  area 
affected  by  surface  operations  and 
facilities  and  within  any  proposed  ref¬ 
erence  area.  This  description  shall  in¬ 
clude  Information  adequate  to  predict 
the  potential  for  reestablishing  vegeta¬ 
tion. 

(b)  When  a  map  or  aerial  photo¬ 
graph  is  required,  sufficient  adjacent 
areas  shall  be  included  to  allow  evalua¬ 
tion  of  vegetation  as  Important  habi¬ 
tat  fOT  fish  and  wildlife  for  those  spe¬ 
cies  of  fish  and  wildlife  identified 
under  SO  CFR  770.20. 

f  78SJ0  Fish  and  wUdUfe  resoarecs  iiifor- 
antloB. 

(a)  Each  implication  shall  include  a 
study  of  fish  and  wildlife  and  their 
habitats  within  the  proposed  mine 
plan  area  where  surface  operations 
wfll  be  conducted  or  facilities  located 
and  the  portions  of  the  adjacent  areas 
where  effects  on  such  resources  may 
reasonably  be  expected  to  occur. 

(b)  Prior  to  Initiating  such  studies, 
the  applicant  shall  contact  the  regula¬ 
tory  authority  to  determine  what  fish 
and  wildlife  resources  information  will 
be  required. 

(c)  The  regulatory  authority,  in  con¬ 
sultation  with  the  impropriate  State 
and  Federal  fish  and  wildlife  manage¬ 
ment.  conservaticm.  or  land  manage¬ 
ment  agendes  having  responsibilities 
for  fish  or  wildlife  or  their  habitats, 
shall  determine  the  level  of  detaO  and 
the  areas  of  such  studies  according  to: 

(1)  Published  data  and  other  infor¬ 
mation. 

(2)  Site  specific  information  ob¬ 
tained  by  the  applicant,  and 

(2)  Written  guidance  obtained  from 
agencies  consulted. 

1782.21  SoU  icsMuccs  Iafonaatioii. 

(a)  The  impUcant  shall  provide  ade¬ 
quate  soil  survey  information  on  those 
porticms  of  the  permit  area  to  be  af¬ 
fected  by  surface  operations  or  facili¬ 
ties  consisting  of  the  following: 

(1)  A  map  delineating  different  soQs; 

(2)  Son  identification; 

(2)  Soil  description;  and 

(4)  Present  and  potential  productiv¬ 
ity  of  existing  aoEs. 
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(b)  Where  the  applicant  propoaes  to 
use  selected  overburden  materials  as  a 
supplement  or  substitute  for  topsoil, 
the  Implication  shall  provide  results  of 
the  aiudyses,  trials  and  tests  required 
under  30  CFR  817.22. 

f  783.22  Land'inc  infomatioii. 

(a)  The  v>plication  shall  contain  a 
statement  of  the  condition,  cv>ability 
and  productivity  of  the  land  which 
will  be  affected  by  surface  operations 
and  facilities  within  the  proposed 
permit  area,  including— 

(1)  A  map  and  supporting  narrative 
of  the  uses  of  the  land  existing  at  the 
time  of  the  filing  of  the  application.  If 
the  premining  lue  of  the  land  was 
changed  within  5  years  before  the  an¬ 
ticipated  date  of  beginning  the  pro¬ 
pose  operations,  the  historic  use  of 
the  land  shall  also  be  described. 

(2)  A  narrative  of  land  capability 
and  productivity,  which  analyzes  the 
land-use  description  under  paragnmh 

(a)  of  this  Section  in  conjimction  with 
other  environmental  resources  infor¬ 
mation  required  under  this  Part.  The 
narrative  shall  provide  analyses  of: 

(i)  The  capability  of  the  land  before 
any  mining  to  support  a  variety  of 
uses,  giving  consideration  to  soil  and 
foundation  characteristics,  topogra¬ 
phy.  vegetative  cover,  and  the  hydrol¬ 
ogy  of  the  area  proposed  to  be  affect¬ 
ed  by  surface  operations  or  facilities; 
and 

(ii)  The  productivity  of  the  area  pro¬ 
posed  to  be  affected  by  surface  oper¬ 
ations  and  facilities  before  mining,  ex¬ 
pressed  as  average  yield  of  food,  fiber, 
forage,  or  wood  products  from  such 
lands  obtained  under  high  levels  of 
management.  The  productivity  shall 
be  determined  by  sdeld  data  or  esti¬ 
mates  for  similar  sites  based  on  cur¬ 
rent  data  from  the  UJS.  Department  of 
Agriculture.  State  agricultural  univer¬ 
sities  or  impropriate  State  natural  re¬ 
sources  or  sigrlcultural  agencies. 

(b)  The  implication  shall  state 
whether  the  proposed  mine  plan  area 
has  been  previously  mined,  and.  if  so. 
the  following  information,  if  availa¬ 
ble— 

(1)  The  type  of  mining  method  used; 

(2)  The  coal  seams  or  other  mineral 
strata  mined; 

(3)  The  extent  of  coal  or  other  min¬ 
erals  removed; 

(4)  The  approximate  dates  of  past 

mining;  and 

(5)  The  uses  of  the  land  preceding 
mining. 

(c)  The  application  shall  contain  a 
dMcription  of  the  existing  land  uses 
and  land  use  classifications  under  local 
law,  if  any.  of  the  proposed  mine  plan 
and  adjacent  areas. 

f  783.24  Maps:  General  requirements. 

The  permit  iqmUcation  shall  include 
mims  showing: 


Rims  AND  RiOUlATIONS 

(a)  All  boundaries  of  lands  and 
names  of  present  owners  of  record  of 
those  lands,  both  surface  and  sub-sur¬ 
face,  Included  in  or  contiguous  to  the 
permit  area; 

(b)  The  boundaries  of  land  within 
the  proposed  permit  area  upon  which 
the  implicant  has  the  legal  right  to 
enter  and  begin  underground  mining 
activities; 

(c)  The  boundaries  of  all  areas  pro¬ 
posed  to  be  affected  over  the  estimat¬ 
ed  total  life  of  the  underground 
mining  activities,  with  a  description  of 
size,  sequence  and  timing  of  the 
mining  of  sub-areas  for  which  it  is  an¬ 
ticipated  that  additional  permits  will 
besought; 

(d)  The  location  of  all  buildings  in 
and  within  1000  feet  of  the  proposed 
permit  area,  with  identification  of  the 
current  use  of  the  buildings; 

(e)  The  location  of  surface  and  sub- 
siu^ace  man-made  features  within, 
passing  through,  or  passing  over  the 
proposed  permit  area,  including,  but 
not  limited  to,  major  electric  transmis¬ 
sion  lines,  pipelines,  and  agricultural 
drainage  tile  flelds; 

(f)  The  location  and  boundaries  of 
any  proposed  reference  areas  for  de¬ 
termining  the  success  of  revegetation; 

(g)  The  locations  of  water  supply  in¬ 
takes  for  current  users  of  surface 
waters  flowing  into,  out  of.  and,  within 
a  hydrologic  area  defined  by  the  regu¬ 
latory  authority,  and  those  surface 
waters  which  wU  receive  discharges 
from  affected  areas  in  the  proposed 
mine  plan  area; 

(h)  Each  public  road  located  in  or 
within  100  feet  of  the  proposed  permit 
area; 

(i)  The  boundaries  of  any  public 
park  and  locations  of  any  cultural  or 
historical  resources  listed  or  eligible 
for  listing  in  the  National  Register  of 
Historic  Places  and  known  archeologi¬ 
cal  sites  within  the  mine  plan  or  adja¬ 
cent  areas. 

(J)  Each  public  or  private  cemetery 
or  Indian  burial  ground  located  in  or 
within  100  feet  of  the  proposed  permit 
area; 

(k)  Any  land  within  the  proposed 
mine  plan  area  and  adjacent  area 
which  is  within  the  boundaries  of  any 
units  of  the  National  System  of  Trails 
or  the  Wild  and  Scenic  Rivers  System, 
including  study  rivers  designated 
under  Section  5(a)  of  the  Wild  and 
Scenic  Rivers  Act;  and 

(l)  Other  relevant  information  re¬ 
quired  by  the  regulatory  authority. 

1 783.25  Cross  sectkHis,  smss,  and  plaiis. 

The  iq>plication  shall  include  cross 
sections,  maps,  and  plans  showing— 

(a)  Elevations  and  locations  of  test 
borings  and  core  samplings; 

(b)  Elevations  and  locations  of  moni¬ 
toring  stations  used  to  gather  data  on 
water  quality  and  quantity,  fish  and 
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wildlife,  and  air  quality,  if  required,  in 
preiMuwtlon  of  the  application. 

(c)  Nature,  depth,  and  thickness  of 
the  coal  seams  to  be  mined,  any  coal 
or  rider  seams  above  the  seam  to  be 
mined,  each  stratum  of  the  overbur¬ 
den.  and  the  stratiun  immediately 
below  the  lowest  coal  seam  to  be 
mined; 

(d)  All  coal  crop  lines  and  the  strike 
and  dip  of  the  coal  to  be  mined  within 
the  proposed  mine  plan  area; 

(e)  Location  and  extent  of  known 
workings  of  active,  inactive,  or  aban¬ 
doned  underground  mines.  Including 
mine  openings  to  the  surface  within 
the  proposed  mine  plan  and  adjacent 
areas; 

(f)  Location  and  extent  of  sub-sur¬ 
face  water,  if  encountered,  within  the 
proposed  mine  plan  or  adjacent  areas, 
including,  but  not  limited  to  areal  and 
vertical  distribution  of  aquifers,  and 
portrasral  of  seasonal  differences  of 
head  in  different  aquifers  on  cross-sec¬ 
tions  and  contour  miq)s; 

(g)  Lotion  of  surface  water  bodies 
such  as  stresms,  lakes,  ponds.  q)ring8. 
constructed  or  natural  drains,  and  irri¬ 
gation  ditches  within  the  proposed 
mine  plan  and  adjacent  areas; 

(h)  Location  and  extent  of  existing 
or  previously  surface-mined  areas 
within  the  pn^Kwed  mine  plan  area; 

(i)  Locatlcm  and  dimensions  of  exist¬ 
ing  areas  of  qx>ll.  waste,  coal  develop¬ 
ment  waste,  and  non-coal  waste  diq)os- 
al.  dams,  embankments,  other  im¬ 
poundments,  and  water  treatment  and 
air  pollution  control  facilities  within 
the  proposed  pmmit  area; 

(J)  Location,  and  depth  if  available, 
of  gas  and  oO  wells  within  the  pro¬ 
posed  pennit  area  and  water  wells  in 
the  mine  plan  area  and  adjacent  areas; 

(k)  Sufficient  slope  measurements  to 
adequately  represent  the  existing  land 
surface  configuration  of  the  area  af¬ 
fected  by  surface  operations  and  facili¬ 
ties,  measured  and  recorded  according 
to  the  following: 

(l)  Each  measurement  shall  consist 
of  an  angle  of  inclination  along  the 
prevailing  slope  extending  100  linear 
feet  above  and  below  or  beytmd  the 
coal  outcrop  or  the  area  to  be  dis¬ 
turbed  or,  where  this  is  impractical,  at 
locations  q>ecified  by  the  regulatory 
authority. 

(2)  Where  the  area  has  been  previ¬ 
ously  mined,  the  measurements  shall 
extend  at  least  100  feet  beyond  the 
limits  of  mining  disturbances,  or  any 
other  distance  determined  by  the  reg¬ 
ulatory  authority  to  be  representative 
of  the  premining  configuration  of  the 
land. 

(3)  Slope  measurements  shall  take 
into  account  natural  variations  in 
sl<H>e.  to  provide  accurate  representa- 
tion  of  the  range  of  natural  slopes  and 
reflect  geomorphic  differences  of  the 
area  to  be  disturbed. 
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RULES  AND  REGULATIONS 


(1)  Maps,  plans  and  cross  sections  in¬ 
cluded  in  a  permit  i4>plication  and  re¬ 
quired  by  this  Section  shall  be  pre¬ 
pared  by,  or  under  the  direction  of  and 
certified  by  a  qualified  registered  pro¬ 
fessional  engineer  or  professional  ge¬ 
ologist,  with  assistance  from  experts  in 
related  fields  such  as  land  survejring 
and  landscape  architecture  and  shall 
be  updated  as  required  by  the  regula¬ 
tory  authority. 

S  783.27  Prime  farmland  inrestigation. 

(a)  The  applicant  shall  conduct  a 
pre-application  investigation  of  the 
area  proposed  to  be  affected  by  sur¬ 
face  operations  or  facilities  to  deter¬ 
mine  whether  lands  within  the  area 
may  be  prime  farmland. 

(b)  Land  shall  not  be  considered 
prime  farmland  where  the  iqiplicant 
can  demonstrate  one  or  more  of  the 
following: 

(1)  The  land  has  not  been  historical¬ 
ly  used  as  cropland; 

.  (2)  The  slope  of  the  land  is  10  per¬ 
cent  or  greater, 

(3)  The  land  is  not  irrigated  or  natu¬ 
rally  subirrigated,  has  no  developed 
water  supply  that  is  dependable  and  of 
adequate  quality,  and  the  average 
annual  precipitation  is  14  inches  or 
less; 

(4)  Other  factors  exist,  such  as  a 
very  rocky  surface,  or  the  land  is  fre¬ 
quently  flooded  diuing  the  growing 
season  more  often  than  once  in  2  years 
and  the  flooding  has  reduced  crop 
yields;  or 

(5)  On  the  basis  of  a  soil  survey  of 
the  lands  within  the  mine  plan  area 
there  are  no  soil  miq>  units  that  have 
been  designated  prime  farmland  by 
the  UJB.  Soil  Conservation  Service. 

(c)  If  the  investigation  establishes 
that  the  lands  are  not  prime  farmland, 
the  applicant  shall  submit  with  the 
permit  application  a  request  for  a  neg¬ 
ative  determination  which  shows  that 
the  land  for  which  the  negative  deter¬ 
mination  is  sought  meets  one  or  more 
of  the  criteria  in  paragraph  (b)  of  this 
Section. 

(d)  If  the  investigation  indicates 
that  lands  within  the  proposed  area  to 
be  affected  by  surface  operations  and 
facilities  may  be  prime  farmlands,  the 
applicant  shall  contact  the  U.S.  Soil 
Conservation  Service  to  determine  if 
these  lands  have  a  soil  siirvey  and 
whether  the  applicable  soil  map  units 
have  been  designated  prime  farm¬ 
lands.  If  no  such  soil  survey  has  been 
made  for  these  lands,  the  iq>plicant 
shall  cause  such  a  survey  to  be  made. 

(1)  When  a  soil  survey  as  required  in 
paragnq>h  (d)  of  this  Section  contains 
soil  map  units  which  have  been  desig¬ 
nated  as  prime  farmlands,  the  iq;>pli- 
cant  shall  submit  application,  in  ac¬ 
cordance  with  30  CFR  785.17  for  such 
designated  land. 


(2)  When  a  soil  stuwey  as  required  in 
paragraph  (d)  of  this  Section  contains 
soil  map  units  which  have  not  been 
designated,  after  review  by  the  UJB. 
Soil  Conservation  Service,  as  prime 
farmland,  the  vplicant  shall  submit  a 
request  for  negative  determination  for 
non-designated  land  with  the  permit 
iq>plication  establishing  compliance 
with  Paragnq>h  (b)  of  this  Section. 


PART  784— UNDERGROUND  MINING 
PERMIT  APPLICATIONS— MINIMUM 
REQUIREMENTS  FOR  RECLAMA- 
TION  AND  OPERATION  PLAN 

Sec. 

784.1  Scope. 

784.2  Objectives. 

784.4  Responsibilities.  * 

784.11  Operation  plan:  Oeneral  require¬ 
ments. 

784.12  Operation  plan:  Existing  structures. 

784.13  Reclamation  plan:  Oeneral  require¬ 
ments. 

784.14  Reclamation  plan:  Protection  of  hy¬ 
drologic  balance. 

784.15  Reclamation  plan:  Poetmining  land 
uses. 

784.16  Reclamation  plan:  Ponds,  impound¬ 
ments.  banks,  dams,  and  embankments. 

784.17  Protection  of  public  parks  and  his¬ 
toric  places. 

784.18  Relocation  or  use  of  public  roads. 

784.19  Underground  development  waste. 

784.20  Subsidence  ccmtrol  plan. 

784.21  Pish  and  wUdlife  plan. 

784.22  Diversions. 

784.23  Maps  and  plans. 

784.24  TnuuportaUon  facilities. 

784.25  Return  of  coal  processing  waste  to 
abandoned  underground  workings. 

784.26  Air  pollution  control  plan. 

AuTHOBirr:  Secs.  102,  201,  501(b),  503, 
504,  506,  507,  508,  500,  510,  511,  513,  514,  515, 
516,  517,  and  522,  Pub.  L.  95-87,  91  Stat.  445 
(30  U.aC.  1201,  1211,  1251,  1253,  1254,  1256, 
1257, 1258, 1259, 1260, 1261, 1263, 1264, 1265, 
1266, 1267, 1267  and  1272). 

§784.1  Scope. 

This  Part  provides  the  minimum  re¬ 
quirements  for  the  Se(n«tary’s  iqiprov- 
al  of  regulatory  program  provisions 
for  the  mining  operations  and  recla¬ 
mation  plans  portions  of  iqiplications 
for  permits  for  underground  mining 
activities,  except  to  the  extent  that 
different  requirements  for  those  plans 
are  established  under  30  CFR  785. 

§784J  ObticcUvcs. 

The  objectives  of  this  Part  are  to 
ensure  that  the  regulatory  authority 
is  provided  with  comprehensive  and 
reliable  information  on  proposed  un¬ 
derground  mining  activities,  and  to 
ensure  that  those  activities  are  al¬ 
lowed  to  be  conducted  only  in  compli¬ 
ance  with  the  Act,  this  ChM>ter.  and 
the  regulatory  program. 


§7844  Rcspoiwibilltlca 

(a)  It  is  the  responsibility  of  the  m>- 
plicant  to  provide  to  the  regulatory 
authority  all  of  the  information  re¬ 
quired  by  this  Part,  except  where  spe¬ 
cifically  exempted  in  this  Part. 

(b)  It  is  the  responsibility  of  State 
and  Federal  governmental  agencies  to 
provide  information  to  the  regulatory 
authority  where  specifically  required 
in  this  Part. 

§784.11  Operation  plan:  Gcnoal  reqnire- 
raents. 

Each  application  shall  contain  a  de¬ 
scription  of  the  mining  operations  pro¬ 
posed  to  be  conducted  during  the  life 
of  the  mine  within  the  proposed  mine 
plan  area,  including,  at  a  minimum, 
the  following: 

(a)  A  narrative  description  of  the 
type  and  method  of  coal  mining  prcxse- 
dures  and  proposed  engineering  tech¬ 
niques,  anticipated  aimual  and  total 
production  of  coal,  by  tonnage,  and 
the  major  equipment  to  be  used  for  all 
aspects  of -those  operations;  and 

(b)  A  narrative  explaining  the  con¬ 
struction,  modification,  use,  mainte¬ 
nance,  and  removal  of  the  following 
facilities  (unless  retention  of  such  fa¬ 
cility  is  necessary  for  postmining  land 
use  as  specified  in  Section  817.133)— 

(1)  Dams,  embankments,  and  other 
impoimdments; 

(2)  Overburden  and  topsoil  handling 
and  storage  areas  and  structures; 

(3)  Coal  removal,  handling,  storage, 
cleaning,  and  transportation  areas  and 
structures; 

(4)  SpoU,  coal  processing  waste,  mine 
development  waste,  and  non-coal 
waste  removal,  handling,  storage, 
transportation,  and  disposal  areas  and 
structures; 

(5)  Mine  facilities;  and 

(8)  Water  pollution  c»ntrol  facilities. 

§784.12  OperatkHi  plaii:  Existing  stmc- 
torcs. 

(a)  Each  iq>plication  shall  contain  a 
description  of  each  existing  structure 
proposed  to  be  used  in  connection  with 
or  to  facilitate  the  surface  coal  mining 
and  reclamation  operation. 

The  description  shall  include— 

(1)  Location; 

(2)  Flans  of  the  structure  which  de¬ 
scribe  its  current  condition; 

(3)  Approximate  dates  on  which  con¬ 
struction  of  the  existing  structure  was 
begun  and  completed;  and 

(4)  A  showing,  including  relevant 
monitoring  data  or  other  evidence, 
whether  the  structure  meets  the  per¬ 
formance  standards  of  8ubchiq;>ter  K 
(Permanent  Program  Standards)  of 
this  Chapter  or,  if  the  structure  does 
not  meet  the  performance  standards 
of  Subchapter  K  of  this  Chiq>ter,  a 
showing  whether  the  structure  meets 
the  performance  standarcis  of  Sub- 
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chi4)ter  B  (Interim  Progrton  Stand¬ 
ards)  of  this  Chapter. 

(b)  Each  Implication  shall  contain  a 
compliance  plan  for  each  existing 
structure  proposed  to  be  modified  or 
reconstructed  for  iise  in  connection 
with  or  to  facilitate  the  surface  coal 
mining  and  reclamation  operation. 
The  compliance  plan  shall  include— 

(1)  Design  specifications  for  the 
modification  or  reconstruction  of  the 
structure  to  meet  the  design  and  per¬ 
formance  standards  of  Subchapter  K 
of  this  Chsmter; 

(2)  A  construction  schedule  which 
shows  dates  for  beginning  and  com¬ 
pleting  interim  steps  and  final  recon¬ 
struction; 

(8)  Provisions  for  monitoring  the 
structure  during  and  after  modifica¬ 
tion  or  reconstruction  to  ensure  that 
the  performance  standards  of  Sub¬ 
chapter  K  of  this  Chapter  are  met; 
and 

(4)  A  showing  that  the  risk  of  harm 
to  the  environment  or  to  public  health 
or  safety  is  not  significant  during  the 
period  of  modification  or  reconstruc¬ 
tion.  • 

S  784.18  Reclamation  plan:  General  re> 
qnlrenwnts. 

(a)  Each  implication  shall  contain  a 
plan  for  the  reclamation  of  the  lands 
within  the  proposed  permit  area, 
showing  how  the  impUcant  will  comply 
with  Sections  515  and  516  of  the  Act. 
Subchimter  K  of  this  Chapter,  and  the 
environmental  protection  performance 
standards  of  the  regulatory  program. 
The  plan  shall  include,  at  a  minimum. 
aU  information  required  under  80  CFR 
784.18-784.25. 

(b)  Each  plan  shaU  contain  the  fol¬ 
lowing  information  for  the  proposed 
permit  area; 

(1)  A  detaUed  timetable  for  the  com¬ 
pletion  of  each  major  step  in  the  recla¬ 
mation  plan; 

(2)  A  detailed  estimate  of  the  cost  of 
the  reclamation  of  the  proposed  oper¬ 
ations  required  to  be  covered  by  a  per¬ 
formance  bond  under  Subchapter  J  of 
this  Chimter.  with  supporting  calcula¬ 
tions  for  the  estimates; 

(8)  A  plan  for  backfilling,  soil  stabili¬ 
sation.  compacting  and  grading,  with 
contour  maps  or  cross  sections  that 
show  the  anticipated  final  surface  con¬ 
figuration  of  the  proposed  permit 
area,  in  accordance  with  80  CFR 
817.101-817.106; 

(4)  A  plan  for  removal,  storage,  and 
redistribution  of  topsoil,  subsoil,  and 
other  material  to  meet  the  require¬ 
ments  of  80  CFR  817.21-817.25; 

(5)  A  plan  for  revegetation  as  re¬ 
quired  in  80  CFR  817.111-817.116.  in¬ 
cluding.  but  not  limited  to.  descrip¬ 
tions  of  the— 

(i)  Schedule  of  revegetation; 

(ii)  Species  and  amounts  per  acre  of 
seeds  and  seedlings  to  be  used; 
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(iii)  Methods  to  be  used  in  planting 
and  seeding; 

(iv)  Mulching  techniques; 

(V)  Irrigation,  if  appropriate,  and 
pest  and  disease  control  measures,  if 
any; 

(Vi)  Measures  proposed  to  be  used  to 
determine  the  success  of  revegetation 
as  required  in  80  CFR  817.116;  and. 

(vii)  A  soil  testing  plan  for  evalua¬ 
tion  of  the  results  of  topsoil  handling 
and  reclamation  procedures  related  to 
revegetation. 

(6)  A  description  of  the  measures  to 
be  used  to  maximize  the  use  and  con¬ 
servation  of  the  coal  resource  as  re¬ 
quired  in  80  CFR  817.50; 

(7)  A  description  of  measures  to  be 
employed  to  ensure  that  all  debris, 
add-forming  and  toxic-forming  mate¬ 
rials.  and  materials  constituting  a  fire 
hazard  are  disposed  of  in  accordance 
with  80  CFR  817.89  and  817.108  and  a 
description  of  the  contingency  plans 
which  have  been  developed  to  pre¬ 
dude  sustained  combustion  of  such 
materials; 

(8)  A  description,  induding  aK>nv>ri- 
ate  cross  sections  and  maps,  of  the 
measiires  to  be  used  to  seal  or  manage 
mine  openings,  and  to  plug,  case  or 
manage  exploration  holes,  other  bore 
holes,  wells  and  other  openings  within 
the  proposed  permit  area,  in  accord¬ 
ance  with  80  CFR  817.18-817.15;  and 

(0)  A  description  of  steps  to  be  taken 
to  comply  with  the  requirements  of 
the  Clean  Air  Act  (42  nJ3.C.  Sec.  7401 
et  seq.).  the  Clean  Water  Act  (88 
nJB.C.  Sec.  1251  et  seq.).  and  other  ap¬ 
plicable  air  and  water  quality  laws  and 
regulations  and  health  and  safety 
standards. 

1784.14  Rcclaowtlon  plaii:  Protoctloa  of 
hydroloflc  balance. 

(a)  Each  plan  shall  contain  a  de¬ 
tailed  description,  with  appropriate 
maps  and  cross-section  drawing  of 
the  measures  to  be  taken  during  and 
after  the  proposed  underground 

mining  activities,  in  accordance  with 
80  CFR  817.  to  ensure  the  protection 
of: 

(1)  The  quality  of  surface  and 

ground  water,  both  within  the  pro¬ 
posed  mine  plan  area  and  adja^t 
areas,  from  adverse  effects  of  the  pro¬ 
posed  underground  mining  activities; 

(2)  The  rights  of  present  users  to 
surface  and  ground  water. 

(8)  The  quantity  of  surface  and 

ground  water  both  within  the  mro- 

posed  mine  plan  and  adjacent  area 
from  adverse  effects  of  the  proposed 
underground  mining  activities,  or  to 
provide  alternative  sources  of  water,  in 
accordance  with  80  CFR  788.17  and 
817.54.  where  the  protection  of  quanti¬ 
ty  cannot  be  ensured;  and 

(4)  Water  quality  by  locating  opoi- 
ings  for  mines  in  accordance  with  80 
CFR  817.50. 
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(b)  The  description  shall  include— 

(1)  A  plan  fmrthe  control,  in  accord¬ 
ance  with  80  CFR  817.  of  surface  and 
ground  water  drainage  into,  through, 
and  out  of  the  pnmosed  mine  plan 
area; 

(2)  A  plan  for  the  treatment,  where 
required  under  Subchapter  K  of  this 
Chapter  and  the  regulatory  program, 
and  surface  and  ground  water  drain¬ 
age  frtxn  the  area  to  be  affected  by 
the  proposed  activities,  and  proposed 
quantitative  limits  on  pollutants  in 
discharges  subject  to  80  CFR  817,42. 
according  to  the  more  stringent  of  the 
following: 

(i)  Subchapter  K  of  this  Chapter 
and  the  regulatory  program;  or 

(ii)  Other  aiH>licable  State  and  Fed¬ 
eral  laws. 

(8)  A  plan  for  the  collection,  reemd- 
ing.  and  reporting  of  ground  and  sur¬ 
face  water  quality  and  quantity  data, 
according  to  80  CFR  817A2. 

(c)  The  descrlptkm  shall  include  a 
determinatkm  of  the  probable  hydro- 
logie  emsequenoes  of  the  proposed  un¬ 
derground  mining  activities,  on  the 
proposed  plan  area  and  adjacent 
area.'  with  nmpect  to  the  hydrologic 
regime  and  the  quantity  and  quality  of 
wato*  in  surface  and  ground  water  sys¬ 
tems  undo*  all  seasonal  emditions.  in¬ 
cluding  the  cemtents  of  dissolved  and 
total  suspended  solids,  total  inm.  pH. 
total  manganese,  and  other  param¬ 
eters  required  by  the  regulatory  au¬ 
thority. 

(d)  Bach  plan  shall  contain  a  de¬ 
tailed  descriptioa.  with  appropriate 
drasrlngs.  of  permanoit  oitry  seals 
and  down-slope  barriers  designed  to 
ensure  stability  under  anticipated  hy¬ 
draulic  heads  developed  while  promot¬ 
ing  mine  inundation  after  mine  clo¬ 
sure  for  the  iwoposed  mine  plan  area. 

1784.15  RerlssMtlnB  flam:  Postsristag 
ISBdBMS. 

(a)  Each  plan  shall  contain  a  de¬ 
tailed  descrlptkm  of  the  prtmosed  use. 
following  reclamation,  of  the  land  to 
be  affected  within  the  proposed 
permit  area  by  surface  operatiems  or 
faculties,  ineluding  a  discussion  of  the 
utility  and  capacity  of  the  reclaimed 
land  to  suppmt  a  variety  of  alternative 
uses,  and  the  relatkmahlp  of  the  pro¬ 
posed  use  to  existing  land  use  policies 
and  plans.  This  description  shall  ex¬ 
plain— 

(1)  How  the  iwopoaed  postmining 
land  use  is  to  be  achieved  and  the  nec¬ 
essary  suiHxvt  activities  which  may  be 
needed  to  achieve  the  proposed  land 
use; 

(2)  Where  a  land  use  different  from 
the  pre-mining  land  use  is  pitmosed. 
all  materials  needed  for  aimrpval^ 
the  alternative  use  under  80  CFR 
817.188;  and 

(8)  The  consideration  given  to 
mmiriitg  sH  of  the  proposed  under- 
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ground  mining  activities  consistent 
with  surface  owner  plans  and  applica¬ 
ble  State  and  local  land  use  plans  and 
programs. 

(b)  The  description  studl  be  accom¬ 
panied  by  a  copy  of  the  comments  con¬ 
cerning  the  proposed  use  from  the 
legal  or  equitable  owner  of  record  of 
the  surface  areas  to  be  affected  by  sur¬ 
face  operations  or  facilities  within  the 
proposed  permit  area  and  the  State 
and  local  government  agencies  which 
would  have  to  Initiate,  implement.  iq>- 
prove,  or  authorize  the  proposed  use 
of  the  land  following  reclamation. 

9  784.16  Reclamation  plan:  Ponds,  im- 
ponndments,  banks,  dams,  and  em¬ 
bankments. 

(a)  Qeneral.  Each  application  shall 
include  a  general  plan  for  each  pro¬ 
posed  sedimentation  pond,  water  im¬ 
poundment.  and  coal  processing  waste 
bank,  dam,  or  embankment  within  the 
proposed  mine  plan  area. 

(1)  Each  general  plan  shall— 

(1)  Be  prepared  by.  or  under  the  di¬ 
rection  of.  and  certified  by.  a  qualified 
registered  professional  engineer  or  by 
a  professional  geologist  with  assist¬ 
ance  from  experts  in  related  fields 
such  as  land  surveying  and  landscape 
architecture; 

(ii)  Contain  a  description,  miq>,  and 
cross  section  of  the  structure  and  its 
location; 

(iii)  Contain  preliminary  hydrologic 
and  geologic  information  required  to 
assess  the  hydrologic  impact  of  the 
structure; 

(iv)  Contain  a  survey  describing  the 
potential  effect  on  the  structure  from 
subsidence  of  the  subsurface  strata  re¬ 
sulting  from  past  imderground  mining 
operations  if  underground  mining  has 
occurred;  and 

(V)  Contain  a  certification  statement 
which  includes  a  schedule  setting 
forth  the  dates  when  any  detailed 
design  plans  for  structures  that  are 
not  submitted  with  the  general  plan 
will  be  submitted  to  the  regulatory  au¬ 
thority.  The  regulatory  authority 
shall  have  iq>proved.  in  writing,  the 
detailed  design  plan  for  a  structure 
before  construction  of  the  structure 
begins. 

(2)  Each  detailed  design  plan  for  a 
structure  that  meets  or  exceeds  the 
size  or  other  criteria  of  the  Mine 
Safety  and  Health  Administration.  30 
CFR  77.216(a)  shaU— 

(i)  Be  prepared  by.  or  under  the  di¬ 
rection  of,  and  certified  by  a  qualified 
registered  professional  engineer  with 
assistance  from  experts  in  related 
fields  such  as  geology,  land  surveying, 
and  landsciq>e  architecture; 

(ii)  Include  any  geotechnical  investi¬ 
gation.  design,  and  construction  re¬ 
quirements  for  the  structure; 


(ill)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(iv)  Describe  the  timetable  and  plans 
to  remove  each  structure,  if  iq^propri- 
ate. 

(3)  Each  detailed  design  plan  for  a 
structiire  that  does  not  meet  the  size 
or  other  criteria  of  30  CFR  77.216(a) 
shall— 

(i)  Be  prepared  by,  or  under  the  di¬ 
rection  of,  and  certified  by  a  qualified 
registered  professional  engineer  or 
registered  land  surveyor  except  that 
all  coal  processing  waste  dams  and  em¬ 
bankments  covered  by  30  CFR  817.91- 
817.03  shall  be  certified  by  a  qualified 
registered  professional  engineer; 

(ii)  Include  any  design  and  construc¬ 
tion  requirements  for  the  structure, 
including  any  required  geotechnical 
information; 

(ill)  Describe  the  operation  and 
maintenance  requirements  for  each 
structure;  and 

(iv)  Describe  the  timetable  and  plans 
to  remove  each  structure,  if  appropri¬ 
ate. 

(b)  Sedimentation  ponds. 

(1)  Sedimentation  ponds,  whether 
temporary  or  permanent,  shall  be  de¬ 
signed  in  compliance  with  the  require¬ 
ments  of  30  CFR  817.46.  Any  sedimen¬ 
tation  pond  or  earthen  structure 
which  wUl  remain  on  the  proposed 
mine  plan  area  as  a  permanent  water 
impoimdment  shall  also  be  designed  to 
comply  with  the  requirements  of  30 
CFR  817.49. 

(2)  Each  plan  shall,  at  a  minimum, 
comply  with  t^e  requirements  of  the 
Mine  Safety  and  Health  Administra¬ 
tion.  30  CFR  77.216-1  and  77.216-2. 

(c)  Permanent  and  temporary  im¬ 
poundments.  Permanent  and  tempo¬ 
rary  impoundments  sHall  be  designed 
to  comply  with  the  requirements  of  30 
CFR  817.49.  Each  plan  shall  comply 
with  the  requirements  of  the  Mine 
Safety  and  Health  Administration,  30 
CFR  77.216-1  and  77.216-2. 

(d)  Coal  processing  vxute  banks. 
Coal  processing  waste  banks  shall  be 
designed  to  comply  with  the  require¬ 
ments  of  30  CFR  817.81-817.85. 

(e)  Coal  processing  toaste  dams  and 
embankments.  Coal  processing  waste 
dams  and  embankments  shall  be*  de¬ 
signed  to  comply  with  the  require¬ 
ments  of  30  CFR  817.91-817.93.  Each 
plan  shall  comply  with  the  reqiiire- 
ments  of  the  Mine  Safety  and  Health 
Administration,  30  CFR  77.216-1  and 
77.216-2,  and  shall  contain  the  results 
of  a  geotechnical  investigation  of  the 
proposed  dam  or  embankment  founda¬ 
tion  area,  to  determine  the  structural 
competence  of  the  foundation  which 
will  support  the  proposed  dam  or  em¬ 
bankment  structure  and  the  impound¬ 
ed  materiaL  The  geotechnical  investi¬ 
gation  shall  be  planned  and  supervised 


by  an  engineer  or  engineering  geolo¬ 
gist,  according  to  the  following: 

(1)  The  number,  location,  and  depth 
of  borings  and  test  pits  shall  be  deter¬ 
mined  using  current  prudent  engineer¬ 
ing  practice  for  the  size  of  the  dam  or 
embankment,  quantity  of  material  to 
be  impounded,  and  subsurface  condi¬ 
tions. 

(2)  The  character  of  the  overburden 
and  bedrock,  the  proposed  abutment 
sites,  and  any  adverse  geotechnical 
conditions  which  may  affect  the  par¬ 
ticular  dam,  embankment,  or  reservoir 
site  shall  be  considered. 

(3)  All  springs,  seepage,  and  ground 
water  flow  observed  or  anticipated 
during  wet  periods  in  the  area  of  the 
proposed  dam  or  embankment  shall  be 
identified  on  each  plan. 

(4)  Consideration  shall  be  given  to 
the  possibility  of  mudflows,  rock- 
debris  faUs.  or  other  landslides  into 
the  dam,  embankment,  or  impoimded 
material. 

(f)  If  the  structure  is  20  feet  or 
higher  or  impounds  more  than  20 
acre-feet,  each  plan  imder  Paragraphs 
(b).  (c),  and  (e)  of  this  Section  shall  in¬ 
clude  a  stability  analsrsis  of  each  struc¬ 
ture.  The  stability  analysis  shall  in¬ 
clude.  but  not  be  limited  to.  strength 
parameters,  pore  pressures,  and  long¬ 
term  seepage  conditions.  The  plan 
shall  also  contain  a  description  of  each 
engineering  design  assumption  and 
calculation  with  a  discussion  of  each 
alternative  considered  in  selecting  the 
specific  design  parameters  and  con¬ 
struction  methods. 

9784.17  Protection  of  public  parks  and 
historic  places. 

For  any  public  parks  or  historic 
places  that  may  be  adversely  affected 
by  the  proposed  operation,  each  plan 
shall  describe  the  measures  to  be  used 
to  Tninifni«>  or  prevent  these  impacts 
and  to  obtain  approval  of  the  regula¬ 
tory  authority  and  other  agencies  as 
required  in  30  CFR  761.12(f). 

9  784.18  Relocation  or  use  of  public  roads. 

Each  application  shall  describe,  with 
iqjpropriate  maps  and  cross  sections, 
the  measures  to  be  used  to  ensure  that 
the  interests  of  the  public  and  land- 
owners  affected  are  protected  if.  under 
30  CFR  761.12(d),  the  applicant  seeks 
to  have  the  regulatory  authority  iq?- 
prove— 

(a)  Conducting  the  proposed  under¬ 
ground  mining  activities  within  100 
feet  of  the  right-of-way  line  of  any 
public  road,  except  where  mine  access 
or  haul  roads  Join  that  right-of-way;  or 

(b)  Relocati^  a  public,  road. 

9  784.19  Undoground  devdopment  waste. 

Each  plan  shall  contain  descriptions, 
including  appropriate  maps  and  cross- 
section  drawings  of  the  proposed  dis¬ 
posal  methexis  and  sites  for  placing 
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underground  development  waste  and 
excess  spoil  generated  at  surface  areas 
affected  by  surface  operations  and 
facilities,  according  to  30  CFR  817.71- 
817.74.  Each  plan  shall  describe  the 
geotechnical  investigation,  design,  con¬ 
struction,  operation,  maintenance  and 
removal,  if  appropriate,  of  the  struc¬ 
tures  and  be  preiMU«d  according  to  30 
CFR  780.35. 

S  784 JO  Subsidence  control  plan. 

The  application  shall  include  a 
survey  which  shall  show  whether 
structures  or  renewable  resoiuve  lands 
exist  within  the  proposed  permit  and 
adjacent  area  and  whether  subsidence 
if  it  occurred  could  cause  material 
damage  or  diminution  of  reasonably 
foreseeable  use  of  such  structures  or 
renewable  resource  lands.  If  the 
survey  shows  that  no  such  structures 
or  renewable  resource  lands  exist,  or 
no  such  material  damage  or  diminu¬ 
tion  could  be  caused  in  the  event  of 
mine  subsidence,  and  if  the  regulatory 
authority  agrees  with  such  conclusion, 
no  further  information  need  be  pro¬ 
vided  in  the  application  under  this 
Section.  In  the  event  the  survey  shows 
such  structures  or  renewable  resource 
lands  exist,  and  that  subsidence  could 
cause  material  damage  or  diminution 
of  value  or  forseeable  use  of  the  land, 
or  if  the  regulatory  authority  deter¬ 
mines  that  such  damage  or  diminution 
could  occur,  the  application  shall  in¬ 
clude  a  subsidence  control  plan  which 
shall  contain  the  following  informa¬ 
tion— 

(a)  A  detailed  description  of  the 
mining  method  and  other  measures  to 
be  taken  which  may  affect  subsidence, 
including: 

(1)  The  technique  of  coal  removal, 
such  as  longwall  mining,  room  and 
pillar  with  pillar  removal,  hydraulic 
mining  or  other  methods;  and 

(2)  The  extent,  if  any.  to  which 
planned  and  controlled  subsidence  is 
intended. 

(b)  A  detailed  description  of  the 
measures  to  be  taken  to  prevent  subsi¬ 
dence  from  causing  material  damage 
or  lessening  the  value  or  reasonably 
forseeable  use  of  the  surface,  includ¬ 
ing— 

(1)  The  anticipated  effects  of 
planned  subsidence,  if  any; 

(2)  Measures,  if  any,  to  be  taken  in 
the  mine  to  reduce  the  likelihood  of 
subsidence,  including  such  measures 
as— 

(i)  Backstowing  or  backfilling  of 
voids; 

(il)  Leaving  support  pillars  of  coal; 
and 

(ill)  Areas  in  which  no  coal  removal 
is  planned;  including  a  description  of 
the  overlying  area  to  be  protected  by 
leaving  coal  in  place. 

(3)  Measures  to  be  taken  on  the  sur¬ 
face  to  prevent  material  damage  or 


lessening  of  the  value  or  reasonably 
forseeable  use  of  the  surface  including 
such  measures  as— 

(i)  Reinforcement  of  sensitive  struc¬ 
tures  or  features; 

(il)  Installation  of  footers  designed 
to  reduce  damage  caused  by  move¬ 
ment; 

(iii)  Change  of  location  of  pipelines, 
utility  lines  or  other  features; 

(iv)  Relocation  of  movable  improve¬ 
ments  to  sites  outside  the  angle-of- 
draw;  and 

(V)  Monitoring,  if  any,  to  determine 
the  commencement  and  degree  of  sub¬ 
sidence  so  that  other  appropriate 
measures  can  be  taken  to  prevent  or 
reduce  material  damage. 

(c)  A  detailed  description  of  the 
measures  to  be  taken  to  mitigate  the 
effects  of  any  material  dan^e  or  dim¬ 
inution  of  value  or  forse^ble  use  of 
lands  which  may  occur,  including  one 
or  more  of  the  following  as  required 
by  30  CFR  817.124— 

(1)  Restoration  or  rehabilitation  of 
structures  and  features,  including  im- 
proxlmate  land-surface  contours,  to 
premining  condition. 

(2)  Replacement  of  structures  de¬ 
stroyed  by  subsidence. 

(3)  Purchase  of  structures  prior  to 
mining  and  restoration  of  the  land 
after  subsidence  to  condition  capable 
of  supporting  and  suitable  for  the 
structures  and  forseeable  land  uses. 

(4)  Purchase  of  non-cancellable  in¬ 
surance  policies  pasrable  to  the  surface 
owner  in  the  full  amount  of  the  possi¬ 
ble  material  dsunage  or  other  compara¬ 
ble  measiu^. 

(d)  A  detailed  description  of  meas¬ 
ures  to  be  taken  to  determine  the 
degree  of  material  damage  or  diminu¬ 
tion  of  value  or  forseeable  use  of  the 
surface,  including  such  measures  as— 

(1)  The  results  of  pre-subsidence  sur¬ 
veys  of  all  structures  and  surface  fea¬ 
tures  which  might  be  materially  dam¬ 
aged  by  subsidence. 

(2)  Monitoring,  if  any.  proposed  to 
measure  deformations  near  specified 
structures  or  features  or  otherwise  as 
iq)propiiate  for  the  operation. 

S  784J1  Fish  and  wildlife  plan. 

(a)  Each  iq>plication  shall  contain  a 
fish  and  wildlife  plan,  consistent  with 
the  performance  standards  of  30  CFR 
817.97  and  which  provides: 

(1)  A  statement  of  how  the  plan  will 
minimise  disturbances  and  adverse  im¬ 
pacts  on  fish  and  wildlife  and  related 
environmental  values  during  surface 
coal  mining  and  reclamation  oper¬ 
ations.  and  how  enhancement  of  these 
resources  will  be  achieved,  where  prac¬ 
ticable.  The  plan  shall  cover  the  por¬ 
tions  of  the  mine  plan  area  and  adja¬ 
cent  areas  as  determined  by  the  regu¬ 
latory  authority  pursuant  to  Section 
783.20. 


(2)  If  the  iq>plicant  states  that  it  wfll 
not  be  practicable,  in  accordance  with 
paragnq>h  (1).  to  achieve  a  condition 
which  clearly  shows  a  trend  toward 
enhancement  of  fish  and  wildlife  re¬ 
sources  at  the  time  revegetation  has 
been  successfully  completed  under  30 
CFR  817.111-817.117.  a  statement 
shall  be  provided  which  establishes,  to 
the  satisfaction  of  the  regulatory  au¬ 
thority.  why  it  is  not  practicable  to 
achieve  such  a  condition. 

(b)  A  statement  explaining  how  the 
aM>llcant  will  utilise  impact  ccmtrol 
measures,  management  techniques, 
and  monitoring  methods  to  protect  or 
enhance  the  following,  if  they  are  to 
be  affected  by  the  pnqxMed  activities: 

(1)  Threatened  or  endangered 
des  of  plants  or  animals  listed  by  the 
Secretary  under  the  Endangered 
des  Act  of  1973.  as  amended  (16  U.S.C. 
See.  1531  et  aeq.  and  their  critical 
habitats); 

(2)  l%)edes  such  as  eagles,  migratory 

birds  or  other  protected  by 

State  or  Federal  law.  and  their  habi¬ 
tats;  or  other  species  identified 
through  the  consultation  process  pur¬ 
suant  to  783.20;  or 

(3)  Habitats  of  unusuaUy  high  value 
for  fish  and  wfldlife.  such  as  wetlands, 
riparian  areas,  cliffs  sunwrting  rap¬ 
tors.  areas  offning  q>e<^  shelter  or 
i;Ht>tection.  reproducticm  and  nursery 
areas,  and  wintering  areas. 

|784Jt  Divcnkma 

Each  iq^lication  shall  contain  de- 
scriptiona.  induding  maps  and  cross 
sections,  of  stream  channel  diversions 
and  other  diversions  to  be  constructed 
within  the  proposed  permit  area  to 
achieve  cranpUance  with  30  CFR 
817.43-817.44. 

f784J8  OpctatioB  Naa:  Maps  aad  pfauM. 

Each  application  shall  contain  maps, 
plans,  and  cross  sections  of  the  pro¬ 
posed  mine  plan  and  adjacent  areas  as 
foUows- 

(a)  The  miqx.  plans  and  cross-sec- 
titms  shall  show  the  underground 
mining  activities  to  be  conducted,  the 
lands  to  be  affected  throughout  the 
operation,  and  any  change  in  a  facility 
or  feature  to  be  caused  by  the  pro¬ 
posed  (V)erati(His,  if  the  facility  or  fea¬ 
ture  was  shown  under  30  CFR  783.24- 
783.25. 

(b)  The  following  shall  be  shown  for 
the  proposed  permit  area  unless  apt- 
dfically  required  for  the  mine  plan 
area  or  adjacent  area  by  the  require¬ 
ments  of  this  Section: 

(1)  Buildings,  utility  corridors,  and 
facilities  to  be  used; 

(2)  The  area  of  land  to  be  affected 
within  the  prcqMsed  mine  plan  area, 
according  to  the  sequence  of  mining 
and  reclamation; 

(3)  Each  area  of  land  for  which  a 
polmrmance  bemd  or  other  equivalent 
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guarmntee  will  be  posted  under  Sub- 
chapter  J  of  this  Chiu>ten 

(4)  Each  coal  storage,  cleaning  and 
loading  area; 

(5)  Each  topsoil,  qwll.  coal  prepara¬ 
tion  waste,  underground  development 
waste,  and  non-coal  waste  storage 
area; 

(6)  Each  water  diversion,  collection, 
conveyance,  treatment,  storage  and 
discharge  facility  to  be  used; 

(7)  Each  source  of  waste  and  each 
waste  disposal  facility  relating  to  coal 
processing  or  pollution  control; 

(8)  Each  facility  to  be  used  to  pro¬ 
tect  and  enhance  fish  and  wildlife  re¬ 
lated  environmental  values; 

(9)  Each  explosive  storage  and  han¬ 
dling  facility; 

(10)  Location  of  each  sedimentation 
pond,  permanent  water  Impoundment, 
coal  processing  waste  bank,  and  coal 
processing  waste  dam  and  embank- 
ment.  In  accordance  with  30  CFR  784 
and  dlqxMal  areas  for  underground  de¬ 
velopment  waste  and  excess  spoil.  In 
accordance  with  30  CFR  784. 

(11)  Each  profUe.  at  cross-sections 
specified  by  the  regulatory  authority, 
of  the  anticipated  final  surface  con¬ 
figuration  to  be  achieved  for  the  af¬ 
fected  areas; 

(13)  Location  of  each  water  and  sub¬ 
sidence  monitoring  point; 

(13)  Location  of  each  facility  that 
will  remain  on  the  proposed  permit 
area  as  a  permanent  feature,  after  the 
completion  of  underground  mining  ac¬ 
tivities. 

(c)  Mi^w.  plans,  and  cross-sections 
required  under  Paragraphs  (bK5).  (6). 
(10),  and  (11)  shall  be  prepared  by,  or 
under  the  direction  of  and  certified  by 
a  qualified  professional  engineer,  or 
professional  geologist,  with  assistance 
from  experts  in  relate  fields  such  as 
land  surveying  and  landscspe  architec¬ 
ture,  except  that— 

(1)  MiqM.  plans,  and  cross-sections 
for  sedimentation  ponds  may  only  be 
prepared  by  a  qualified  registered  en¬ 
gineer;  and. 

(2)  Excess  spoil  and  underground  de¬ 
velopment  waste  facilities  miqM.  plans, 
and  cross-sections  may  only  be  pre¬ 
paired  by  a  qualified  registered  profes¬ 
sional  engineer. 

9  784.24  Traiuportation  fadlUict. 

Each  application  shall  contain  a  de¬ 
tailed  description  of  each  road,  con¬ 
veyor,  and  rail  system  td  be  construct¬ 
ed.  used,  or  maintained  within  the  pro¬ 
posed  permit  area.  The  description 
shall  Include  a  miq).  iq>propriate  cross 
sections,  and  the  following: 

(a)  Specifications  for  each  road 
width,  road  gradient,  road  surface, 
road  cut.  fill  embankment,  culvert, 
bridge,  drainage  ditch,  and  drainage 
structure. 

(b)  A  report  of  iqipropriate  geotech¬ 
nical  analysis,  where  iqiproval  of  the 
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regulatory  authority  is  required  for  al¬ 
ternative  specifications  or  for  steep 
cut  slopes  imder  30  CFR  817.15(Kd), 
817.152(0, 817.160(d)  or  817.182(c). 

(c)  A  description  of  each  measure  to 
be  taken  to  obtain  iqjproval  of  the  reg¬ 
ulatory  authority  for  alteration  or  re¬ 
location  of  a  natural  drainageway 
under  30  CFR  817.153(d).  817.163(d). 
or  817.173(c). 

(d)  A  description  of  measures,  other 
than  use  of  a  fbck  headwall,  to  be 
taken  to  protect  the  inlet  end  of  a 
ditch  relief  culvert,  for  iq>proval  by 
the  regulatory  authority  under  30 
CFR  817.153(cK2Kvl)  and 
817.163(cK2Xvi). 

(e)  Each  plan  shall  contain  a  general 
description  of  each  road,  conveyor,  or 
rail  system  to  be  constructed,  used,  or 
maintained  within  the  proposed  mine 
plan  area.  - 

f  784J6  Return  ct  coal  processing  waste 
to  abandoned  underground  workings. 

(a)  Each  plan  shall  describe  the 
design,  operation  and  maintenance  of. 
any  proposed  coal  processing  waste 
dlspo^  facility,  including  flow  dia¬ 
grams  and  any  other  necessary  draw- 
ini9  and  nuuM,  for  the  approval  of  the 
regtilatory  authority  and  the  Mine 
Gbafety  and  Health  Administration 
under  30  CFR  817.88. 

(b)  Each  plan  shall  describe  the 
source  and  quality  of  waste  to  be 
stowed,  area  to  be  backfilled,  percent 
of  the  mine  void  to  be  filled,  method 
of  constructing  underground  retaining 
walls,  influence  of  the  backfilling  op¬ 
eration  on  active  underground  mine 
operations,  surface  area  to  be  support¬ 
ed  by  the  backfill,  and  the  anticipated 
occurrence  of  stirface  effects  following 
backfilling. 

(c)  The  applicant  shall  describe  the 
source  of  the  hydraulic  transport  me¬ 
diums.  method  of  dewatering  the 
placed  backfill,  retainment  of  water 
undergroimd,  treatment  of  water  if  re¬ 
leased  to  surface  streams,  and  the 
effect  on  the  hydrologic  regime. 

(d)  The  plan  shall  describe  each  per¬ 
manent  monitoring  well  to  be  located 
in  the  backfilled  area,  the  stratum  un¬ 
derlying  the  mined  coal,  and  gradient 
from  the  backfilled  area. 

(e)  The  requirements  of  Paragraphs 
(a),  (b).  (c).  and  (d)  of  this  Section 
shall  also  iq>ply  to  pneumatic  backfill¬ 
ing  operations,  except  where  the  oper¬ 
ations  are  exempted  by  the  regulatory 
authority  from  requirements  specify¬ 
ing  hydrologic  monitoring. 

9  784.24  Air  pollution  control  plan. 

For  all  surface  operations  associated 
with  underground  mining  activities, 
the  application  shall  contain  an  air 
pollution  control  plan  which  Includes 
the  following: 

(a)  An  air  quality  monitoring  pro¬ 
gram.  if  required  by  the  regulatory  au- 
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thority,  to  provide  sufficient  data  to 
evaluate  the  effectiveness  of  the  fugi¬ 
tive  dust  control  practices,  under  Para- 
gnq>h  (b)  of  this  Section  to  comply 
with  iq>plicable  Federal  and  State  air 
quality  standards;  and 
(b)  A  plan  for  fugiUve  dust  control 
practices,  as  required  imder  30  CFR 
817.95. 


PART  785— REQUIREMENTS  FOR  PER¬ 
MITS  FOR  SPECIAL  CATEGORIES  OF 
MINING 

Sec. 

785.1  Scope. 

785.2  ObJecUve. 

785.11  Anthracite  surface  coal  mining  and 
reclamation  operations. 

785.12  Special  bituminous  surface  coal 
mining  and  reclamatkm  operations. 

785.12  Experimental  practices  mining. 

785.14  Ifountaintop  removal  mining. 

785.15  Steep  slope  mining. 

785.14  Permits  incorporating  variances 
from  approximate  original  contour  res¬ 
toration  requirements  for  steep  slope 
mining. 

785.17  Prime  farmlands, 

785.18  Variances  for  delay  in  contempora¬ 
neous  reclamation  requirement  in  com¬ 
bined  surface  and  underground  mining 
operations. 

785.19  Surface  coal  mining  and  reclama¬ 
tion  operations  on  areas  or  adjacent  to 
areas  Including  alluvial  valley  floors  in 
the  arid  or  semi-arid  areas. 

785.20  Augerlng. 

785.21  Coal  processing  plants  or  support 
facilities  not  located  within  the  permit 
area  of  a  specified  mine. 

785.22  In  situ  processing  activities. 

AuTHOBirr:  Secs.  102.  201,  501(b).  502, 
504,  504.  507.  508,  509,  510.  511,  512.  514.  515, 
514,  517,  519.  527,  529.  701.  and  711.  Pub.  L. 
95-47.  91  Stot.  445  (20  UjS.C.  1202.  1211. 
1251. 1252. 1254.  1254. 1257, 1258. 1259. 1240. 
1241. 1242.  1244.  1245. 1244.  1247, 1249. 1277, 
1279, 1291, 1201). 

9785.1  Scope. 

Thig  Part  establishes  the  minimum 
requirements  for  regulatory  program 
provisions  for  permits  for  certain  cate¬ 
gories  of  surface  coal  mining  and  rec¬ 
lamation  operations.  These  require¬ 
ments  are  In  addition  to  the  general 
permit  requirements  contained  In  this 
Subchapter  G.  All  of  the  provisions  of 
Subcluq>ter  Q  apply  to  these  oper¬ 
ations.  unless  otherwise  speidflcally 
provided  In  this  Part. 

9785J1  Objective. 

The  objective  of  this  Part  Is  to 
ensure  that  permits  are  Issued  for  cer¬ 
tain  categories  of  surface  coal  mining 
and  reclamation  operations  only  after 
the  regulatory  authority  receives  In¬ 
formation  that  shows  that  these  oper¬ 
ations  will  be  conducted  according  to 
the  applicable  requirements  of  the 
Act,  Subchapter  K.  and  applicable  reg¬ 
ulatory  programs. 
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I78S.11  Aatkiadte  nufeec  coal  arinliif 
and  wria— Hon  oparaHons. 

(a)  This  Section  i4>pUe8  to  any 
person  who  conducts  or  intends  to 
conduct  anthracite  surface  coal 
mining  and  reclamation  operations  in 
Pennsylvania. 

(b)  Each  person  who  intends  to  con¬ 
duct  anthracite  surface  coal  mining 
and  reclamation  operations  in  Penn¬ 
sylvania  shall  lUDply  for  and  obtain  a 
permit  in  accordance  with  the  require¬ 
ments  of  this  Subchapter.  The  follow¬ 
ing  standards  iq>ply  to  iq>pllcations  for 
and  issuance  of  permits: 

(1)  In  lieu  of  the  requirements  of  SO 
CFR  816-817.  the  requirements  of  30 
CFR  820  shall  iq>ply. 

(2)  All  other  requirements  of  this 
Chapter  including  the  bonding  and  in¬ 
surance  requirements  of  30  CFR  809. 
except  the  bond  limits  and  the  period 
of  revegetation  responsibility,  to  the 
extent  they  are  required  under  Sec¬ 
tions  .509  or  510  of  the  Act.  shall 
v>piy. 

(c)  If  the  Pennsylvania  anthracite 
permanent  regulatory  program  in 
effect  on  August  3.  1977,  is  amended 
with  respect  to  environmental  protec¬ 
tion  performance  standards,  the  Secre¬ 
tary  shall  issue  additional  regulations 
necessary  to  meet  the  purposes  of  the 
Act. 

{785.12  Speeial  bttainiiioiu  surface  coal 
ndniag  and  reclamation  operations. 

(a)  This  Section  applies  to  any 
person  who  conducts  or  intends  to 
conduct  certain  special  bituminous 
coal  surface  mine  operations  in  Wyo¬ 
ming. 

(b)  Each  tq>plication  for  a  permit  for 
a  special  bituminous  coal  mine  oper¬ 
ation  shall  include,  as  part  of  the 
mining  operations  and  reclamation 
plan,  the  detailed  descriptions,  maps 
and  plans  needed  to  demonstrate  that 
the  operations  will  comply  with  the  re¬ 
quirements  of  the  Act  and  30  CFR  825. 

(c)  The  regulatory  authority  may 
issue  a  permit  for  a  special  bituminous 
coal  mine  operation  for  which  a  com¬ 
plete  iq>plication  has  been  filed  in  ac¬ 
cordance  with  this  Section,  if  it  finds, 
in  writing,  that  the  operation  will  be 
conducted  in  compliance  with  the  Act 
and  30  CFR  825. 

(d)  Upon  amendment  or  revision  to 
the  Wyoming  regulatory  program,  reg¬ 
ulations,  or  decisions  made  thereun¬ 
der,  governing  special  bituminous  coal 
mines,  the  Secretary  shall  issue  addi¬ 
tional  regulations  necessary  to  meet 
the  purposes  of  the  Act. 

f  785.18  ExperiMcntal  praeHcea  Mining. 

(a)  Paragnq>hs  (bHl)  of  this  Section 
am>ly  to  any  person  who  conducts  or 
intends  to  conduct  surface  coal  mining 
and  reclamation  (nieratlons  under  a 
permit  authorizing  the  use  of  alterna¬ 
tive  mining  practices  on  an  experimen¬ 


tal  basis  if  the  practices  require  a  vari¬ 
ance  from  the  environmental  protec¬ 
tion  performance  standards  of  Sub¬ 
chapter  K  and  a  regulatory  program. 

(b)  The  piirpose  of  this  Section  is  to 
provide  requirements  for  the  permit¬ 
ting  of  surface  coal  mining  and  recla¬ 
mation  operations  that  encourage  ad¬ 
vances  in  mining  and  reclamation 
practices  or  allow  posUnining  land  use 
for  industrial,  commercial,  residential 
or  public  use  (including  recreational 
facilities)  on  an  experimental  basis. 

(c)  Experimental  practice;  as  used  in 
this  Section,  means  the  use  of  alterna¬ 
tive  siurface  coal  mining  and  reclama¬ 
tion  operation  practices  for  experi¬ 
mental  or  research  purposes.  Experi¬ 
mental  practices  need  not  comply  with 
specific  environmental  protection  per¬ 
formance  standards  of  Subchiq)ter  K 
or  a  regulatory  program,  if  approved 
pursuant  to  this  Section. 

(d)  No  person  shall  engage  in  or 
maintain  any  experimental  practice, 
unless  that  practice  is  first  approved 
in  a  permit  by  the  regulatory  authori¬ 
ty  and  the  Director. 

(e)  Each  person  who  desires  to  con¬ 
duct  an  experimental  practice  shall 
submit  a  permit  iq;>plicatlon  for  the  ap¬ 
proval  of  the  regulatory  authority  and 
the  Director.  The  permit  application 
shall  contain  appropriate  descriptions, 
maps  and  plans  which  show: 

(1)  The  nature  of  the  experimental 
practice; 

(2)  How  use  of  the  experimental 
practice— 

(i)  Encourages  advances  in  mining 
and  reclamation  technology,  or, 

(ii)  AUows  a  postmining  land  use  for 
Industrial,  commercial,  residential,  or 
public  use  (including  recreational 
facilities),  on  an  experimental  basis, 
when  the  results  are  not  otherwise  at¬ 
tainable  under  the  iq>proved  regula¬ 
tory  program. 

(3)  That  the  mining  and  reclamation 
operations  proposed  for  using  an  ex¬ 
perimental  practice  are  not  larger  or 
more  niunerous  'than  necessary  to  de¬ 
termine  the  effectiveness  and  econom¬ 
ic  feasibility  of  the  experimental  prac¬ 
tice; 

(4)  That  the  experimental  practice— 

(i)  'Is  potentially  more  or  at  least  as 

environmentally  protective,  during 
and  after  the  proposed  mining  and 
reclamation  operations,  as  those  re¬ 
quired  under  Subchapter  K  of  this 
Chm)ter  and  the  regulatory  program; 
and 

(11)  Will  not  reduce  the  protection 
afforded  public  health  and  safety 
below  that  provided  by  the  require¬ 
ments  of  Subchiq>ter  K  of  this  CbMp- 
ter  and  the  regulatory  program; 

(5)  That  the  applicant  will  conduct 
q>eclal  monitoring  with  respect  to  the 
experimental  practice  during  and  after 
the  operations  involved.  The  monitor¬ 
ing  program  shall— 


(i)  Insure  the  coUectlon  and  analysis 
of  suffldoit  and  reliable  data  to 
enable  the  regulatory  authority  and 
the  Director  to  make  adequate  com¬ 
parisons  with  other  surface  coal 
mining  and  reclamation  operations 
emplosrlng  similar  experimental  prac¬ 
tices;  and 

(ii)  Include  requirements  designed  to 
identify,  as  soon  as  possible,  potential 
risks  to  the  environment  and  public 
health  and  safety  from  the  use  of  the 
experimental  practice. 

(f)  Each  iq>plication  shall  set  forth 
the  environmental  protection  perform¬ 
ance  standards  of  Subchapter  K  which 
will  be  implemented,  in  the  event  the 
objective  of  the  experimental  practice 
is  a  faOure. 

(g)  All  experimental  practices  for 
which  variances  are  sought  shall  be 
specifically  identified  through  newspa¬ 
per  advertisements  by  the  applicant 
and  the  written  notifications  by  the 
regulatory  authority  required  imder 
30  CFR  786.11. 

(h)  No  permit  authorizing  an  experi¬ 
mental  practice  shall  be  issued,  unless 
the  regulatory  authority  first  finds,  in 
writing,  upon  the  basis  of  both  a  com¬ 
plete  iq)pllcation  filed  in  accordance 
with  the  requirements  of  this  Section 
and  the  comments  of  the  Director, 
that: 

(1)  The  experimental  practice  meets 
all  of  the  requirements  of  Paragnq>h8 
(eX2)  through  (eK5)  of  this  Section; 

(2)  The  experimental  practice  is 
based  on  a  clearly  defined  set  of  objec¬ 
tives  which  can  reasonably  be  expect¬ 
ed  to  be  achieved; 

(3)  The  experimental  practice  has 
been  specifically  improved,  in  writing, 
by  the  Director,  based  on  the  Direc¬ 
tor's  findings  that  all  of  the  require¬ 
ments  of  Paragnmhs  (eXl)  through 
(eX5)  of  this  Section  will  be  met;  and 

(4)  The  permit  contains  conditions 
which  specifically— 

(i)  Umit  the  experimental  practice 
authorized  to  that  granted  by  the  reg¬ 
ulatory  authority  and  the  Director, 

(ii)  Impose  ^orceable  alternative 
environmental  protection  require¬ 
ments:  and 

(iii)  Require  the  person  to  conduct 
the  periodic  monitoring,  recording  and 
reporting  program  set  forth  in  the  ap¬ 
plication,  with  such  additional  require¬ 
ments  as  the  regulatory  authority  or 
the  Director  may  require. 

(i)  Each  permit  which  authorizes  the 
use  of  an  experimental  practice  shall 
be  reviewed  in  its  entirety  at  least 
every  3  years  by  the  regi^tory  au¬ 
thority,  or  at  least  once  prior  to  the 
middle  of  the  permit  term.  After 
review,  the  regulatory  authority  shall, 
with  the  consent  of  the  Director,  re¬ 
quire  by  order,  supported  by  written 
findings,  any  reasonable  revision  or 
modification  of  the  permit  provisions 
necessary  to  ensure  that  the  oper- 
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ations  involved  are  conducted  to  pro¬ 
tect  fully  the  environment  and  public 
health  and  safety.  Any  person  who  is 
or  may  be  adversely  affected  by  the 
order  shall  be  provided  with  an  oppor¬ 
tunity  for  a  hearing  as  established  in 
the  i4>plicable  regulatory  program. 

i  786.14  Mountaintop  remoTal  mining. 

(a)  This  Section  i4>Plies  to  any 
person  who  conducts  or  intends  to 
conduct  siulace  mining  activities  by 
moimtaintop  removal  mining. 

(b)  Mountaintop  removal  mining 
means  suj*face  mining  activities,  where 
the  mining  operation  removes  an 
entire  coal  seam  or  seams  running 
through  the  upper  fraction  of  a  moim- 
tain,  ridge,  or  hill,  except  as  provided 
for  in  30  CFR  824.11(aX6),  by  remov¬ 
ing  substantially  all  of  the  overburden 
off  the  bench  and  creating  a  level  pla¬ 
teau  or  a  gently  rolling  contour,  with 
no  highwalls  remaining,  and  ci4>able 
of  supporting  postmining  land  uses  in 
accordance  with  the  requirements  of 
this  Section. 

(c)  The  regulatory  authority  may 
issue  a  permit  for  mountaintop  remov¬ 
al  mining,  without  regard  to  the  re¬ 
quirements  of  30  CFR  816.101-816.105 
to  restore  the  lands  disturbed  by  such 
mining  to  their  approximate  original 
contour,  if  it  first  finds,  in  writing,  on 
the  basis  of  a  complete  lUDpllcation. 
that  the  following  requirements  are 
met: 

(1)  The  proposed  postmining  land 
use  of  the  lands  to  be  affected  will  be 
an  industrial,  commerdal.  agricultur¬ 
al,  residential,  or  public  facility  (in¬ 
cluding  recreational  facilities)  use  and, 
if— 

(1)  After  consultation  with  the  iq>- 
propriate  land-use  planning  agencies, 
if  any.  the  proposed  land  use  is 
deemed  by  the  regulatory  authority  to 
constitute  an  equal  or  better  economic 
or  public  use  of  the  affected  land  com¬ 
pared  with  the  pre-mining  use; 

(ii)  The  iq>plicant  demonstrates  com¬ 
pliance  with  the  requirements  for  ac¬ 
ceptable  alternative  postmining  land 
uses  of  30  CFR  816.133; 

(ill)  The  proposed  use  would  be  com¬ 
patible  with  adjacent  land  uses  and  ex¬ 
isting  State  and  local  land  use  plans 
and  programs;  and 

(iv)  The  regulatory  authority  has 
provided,  in  writing,  an  opportunity  of 
not  more  than  60  days  to  review  and 
comment  on  such  proposed  use  to  the 
governing  body  of  general  purpose 
government  in  whose  Jurisdiction  the 
land  is  located  and  any  State  or  Feder¬ 
al  agency  which  the  regulatory  au¬ 
thority.  in  its  discretion,  determines  to 
have  an  interest  in  the  proposed  use. 

(2)  The  iq>plicant  has  demonstrated 
that,  in  place  of  restoration  of  the 
land  to  be  affected  to  the  approximate 
original  contour  under  30  CFR 
816.101-816.105,  the  operation  will  be 


conducted  in  compliance  with  the  re¬ 
quirements  of  30  CFR  824.  _ 

(3)  The  requirements  of  30  CFR  824 
are  made  a  specific  condition  of  the 
permit. 

(4)  All  other  requirements  of  the 
Act,  this  Chapter,  and  the  regulatory 
program  are  met  by  the  proposed  op¬ 
erations. 

(5)  The  permit  is  clearly  identified 
as  being  for  mountaintop  removal 
mining. 

(dXl)  Any  permits  incorporating  a 
variance  iasued  under  this  Section 
shall  be  reviewed  by  the  regulatory  au¬ 
thority  to  evaluate  the  progress  and 
development  of  mining  activities  to  es¬ 
tablish  that  the  operator  is  proceeding 
in  accordance  with  the  terms  of  the 
variance— 

(1)  Within  the  sixth  month  preced¬ 
ing  the  third  year  from  the  date  of  its 
issuance; 

(ii)  Before  each  permit  renewal;  and 

(ill)  Not  later  than  the  middle  of 
each  permit  term. 

(2)  Any  review  required  imder  Para- 
gnqih  (dXl)  of  this  Section  need  not 
be  held  if  the  permittee  has*  demon¬ 
strated  and  the  regulatory  authority 
finds,  in  writing,  within  three  months 
before  the  scheduled  review,  that  all 
operations  under  the  permit  are  pro¬ 
ceeding  and  will  continue  to  be  con¬ 
ducted  in  accordance  with  the  terms 
of  the  permit  and  requirements  of  the 
Act,  this  Chapter,  and  the  regulatory 
program. 

(3)  The  terms  and  conditions  of  a 
pormit  for  mountaintop  removal 
mining  may  be  modified  at  any  time 
by  the  regulatory  authority,  if  it  de¬ 
termines  that  more  stringent  measures 
are  necessary  to  insure  that  the  oper¬ 
ation  involved  is  conducted  in  compli¬ 
ance  with  the  requirements  of  the  Act. 
this  Cluq>ter.  and  the  regulatory  pro¬ 
gram. 

f  786.15  Steep  slope  mining. 

(a)  This  Section  applies  to  any  per¬ 
sons  who  conducts  or  Intends  to  con¬ 
duct  steep  slope  surface  coal  mining 
and  reclamation  operations,  except— 

(1)  Where  an  operator  proposes  to 
conduct  surface  coal  mining  and  recla¬ 
mation  operations  on  flat  or  gently 
rolling  terrain,  leaving  a  plain  or  pre¬ 
dominantly  flat  area,  but  on  which  an 
occasional  steep  slope  is  encountered 
as  the  mining  operation  proceeds; 

(2)  Where  a  person  obtains  a  permit 
under  the  provisions  of  Section  785.14; 
or 

(3)  To  the  extent  that  a  person  ob¬ 
tains  a  permit  incorporating  a  variance 
under  Section  785.16. 

(b)  Any  v^llcation  for  a  permit  for 
surface  coal  mining  and  reclamation 
operations  covered  by  this  Section 
shall  contain  sufficient  Information  to 
establish  that  the  operations  will  be 


conducted  in  accordance  with  the  re¬ 
quirements  of  30  CFR  826.12. 

(c)  No  permit  shall  be  issued  for  any 
operations  covered  by  this  Section, 
unless  the  regiilatory  authority  finds, 
in  writing,  that  in  addition  to  meeting 
all  other  requirements  of  this  Sub- 
chiq>ter,  the  operation  wUl  be  conduct¬ 
ed  in  accordance  with  the  require¬ 
ments  of  30  CFR  826.12. 

8  786.16  Permits  incorporating  ▼arianccs 
fh>m  approximate  original  contour  res¬ 
toration  requirements  for  steep  slope 
mining. 

(a)  This  Section  applies  to  non- 
mountaintop  removal,  steep  slope  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  under  a  regulatory  program, 
where  the  operation  is  not  to  be  re¬ 
claimed  to  achieve  the  ^yproximate 
original  contour  required  by  30  CFR 
816.101-816.106  or  817.101-817.106  and 
826.12(b). 

(b)  The  objective  of  this  Section  is  to 
allow  for  a  variance  from  approximate 
original  contour  restoration  require¬ 
ments  on  steep  slopes  for  surface  coal 
mining  and  reclamation  operations 
to— 

(1)  Improve  watershed  control  of 
lands  within  the  permit  area  and  on 
adjacent  lands;  and 

(2)  Make  land  within  the  permit 
area,  after  reclamation,  suitable  for  an 
industrial,  commercial,  residential,  or 
public  use.  Including  recreational  facu¬ 
lties. 

(c)  The  regulatory  authority  may 
issue  a  permit  for  surface  mining  ac¬ 
tivities  incorporating  a  variance  from 
the  requirement  for  restoration  of  the 
affected  lands  to  their  approximate 
original  contour  only  if  it  first  finds,  in 
writing,  on  the  basis  of  a  complete  h>- 
plication,  that  all  of  the  foUowing  re¬ 
quirements  are  met: 

(1)  The  iq>plicant  has  demonstrated 
that  the  purpose  of  the  variance  is  to 
make  the  lands  to  be  affected  within 
the  permit  area  suitable  for  an  indus¬ 
trial,  commercial,  residential,  or  pubUc 
use  postmining  land  use. 

(2)  The  proposed  use,  after  consulta¬ 
tion  with  the  iq^propriate  land-use 
planning  agencies,  if  any,  constitutes 
an  equal  or  better  economic  or  public 
use. 

(3)  The  vplicant  has  demonstrated 
compliance  with  the  requirements  for 
acceptable  alternative  poetmining  land 
uses  of  30  CFR  816.133  or  817.133. 

(4)  The  applicant  has  demonstrated 
that  the  watershed  of  lands  within  the 
proposed  permit  area  and  adjacent 
areas  will  be  improved  by  the  oper¬ 
ations.  The  watershed  wUl  only  be 
deemed  improved  if— 

(i)  There  wUl  be  a  reduction  in  the 
amount  of  total  suspended  solids  or 
other  poUutants  discharged  to  ground 
or  surface  waters  frmn  the  permit  area 
as  compared  to  such  discharges  prior 
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to  mining.  80  as  to  improve  public  or 
private  uses  or  the  ecology  of  such 
waters;  or,  there  will  be  reduced  flood 
hazards  within  the  watershed  contain¬ 
ing  the  permit  area  by  reduction  of 
the  peak  flow  discharges  from  precipi¬ 
tation  events  or  thaws: 

(ii)  The  total  volume  of  flows  from 
the  proposed  permit  area,  during 
every  season  of  the  year,  will  not  vary 
in  a  way  that  adversely  affects  the 
ecology  of  any  surface  water  or  any 
existing  or  planned  use  of  surface  or 
ground  water,  and 

(ill)  The  appropriate  State  environ¬ 
mental  agency  m>proves  the  plan. 

(5)  The  applicant  has  demonstrated 
that  the  owner  of  the  siu^ace  of  the 
lands  within  the  permit  area  has 
knowingly  requested,  in  writing,  as 
part  of  the  M>plication.  that  a  variance 
be  granted.  The  request  shall  be  made 
separately  from  any  surface  owner 
consent  given  for  the  operations  under 
30  CFR  778.15  or  782.15  and  shaU 
show  an  understanding  that  the  vari¬ 
ance  could  not  be  granted  without  the 
surface  owner’s  request. 

(6)  The  applicant  has  demonstrated 
that  the  proposed  operations  will  be 
conducted  in  compliance  with  the  re¬ 
quirements  of  30  CFR  826.15. 

(7)  All  other  requirements  of  the 
Act.  this' Chapter,  and  the  regulatory 
program  will  be  met  by  the  proposed 
operations. 

(d)  If  a  variance  is  granted  under 

this  Section—  _ 

(1)  The  requirements  of  30  CFR 
826.15  shall  be  made  a  specific  condi¬ 
tion  of  the  permit. 

(2)  The  permit  shall  be  specifically 
maiiced  as  containing  a  variance  from 
approximate  original  contour. 

(e)  Any  permits  Incorporating  a  vari¬ 
ance  issued  under  this  Section  shall  be 
reviewed  by  the  regulatory  authority 
to  evaluate  the  progress  and  develop¬ 
ment  of  the  mining  activities,  to  estab¬ 
lish  that  the  operator  is  proceeding  in 
accordance  with  the  terms  of  the  vari¬ 
ance— 

(1)  Within  the  sixth  month  preced¬ 
ing  the  third  year  from  the  date  of  its 
issuance; 

(2)  Before  each  permit  renewal:  and 

(3)  Not  later  than  the  middle  of  each 
permit  term. 

(f)  If  the  permittee  demonstrates  to 
the  regulatory  authority  at  any  of  the 
times  Q>ecified  in  paragn4>h  (e)  of  this 
Section  that  the  operations  involved 
have  been  and  continue  to  be  conduct¬ 
ed  in  compliance  with  the  terms  and 
conditions  of  the  permit,  the  require¬ 
ments  of  the  Act,  this  Chiq>ter  and  the 
regulatory  program,  the  review  re¬ 
quired  at  that  time  need  not  be  held. 

(g)  The  terms  and  conditions  of  a 
permit  incorporating  a  variance  under 
this  Section  may  be  modified  at  any 
time  by  the  regulatory  authority,  if  it 
determines  that  more  stringent  meas- 
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ures  are  necessary  to  insure  that  the 
operations  involved  are  conducted  in 
compliance  with  the  requirements  of 
this  Act,  this  Chiqjter  and  the  regula¬ 
tory  program. 

(h)  The  regulatory  authority  may 
only  grant  variances  in  accordance 
with  the  Section  if  it  has  promulgated 
specific  regulations  to  govern  the 
granting  of  variances  in  accordance 
with  the  provisions  of  this  Section  and 
additional  and  more  stringent  require¬ 
ments  as  it  deems  to  be  necessary. 

f  785.17  Prfane  farmlandi. 

(a)  Scope. 

This  Section  iq>plles  to  any  person 
who  conducts  or  intends  to  conduct 
surface  coal  mining  and  reclamation 
operations  on  prime  farmlands  histori¬ 
cally  used  for  cropland.  Areas  where 
mining  is  authorized  under  permits 
issued  or  mining  plans  iq;>proved  prior 
to  August  3, 1977,  are  exempt  from  the 
prime  farmland  reconstnv.'tion  stand¬ 
ards. 

(5)  Application  contents  for  prime 
farmland. 

If  land  within  the  proposed  permit 
area  is  identified  as  prime  farmland 
under  30  CFR  779.27  or  783.27,  the  ap¬ 
plicant  shall  submit  a  plan  for  the 
mining  and  restoration  of  the  land. 
Each  plan  shall  contain,  at  a  mini¬ 
mum — 

(1)  A  soil  survey  of  the  permit  area 
according  to  the  standards  of  the  Na¬ 
tional  Cooperative  Soil  Survey  and  in 
accordance  with  the  procediu^  set 
forth  in  UJS.  Department  of  Agricul- 
tiu«  Handbooks  436  (Soil  Taxonomy, 
1975)  and  18  (Soil  Survey  Manual, 
1951). 

(i)  These  publications  are  hereby  in¬ 
corporated  by  reference  as  they  exist 
on  the  date  of  adoption  of  this  Part. 
Notices  of  changes  made  to  these  pub¬ 
lications  will  be  periodically  published 
by  OSM  in  the  Fedebal  Register.  Ag¬ 
riculture  Handb(R>ks  436  (Soil  Taxon¬ 
omy)  and  18  (Soil  Survey  Manual)  are 
on  file  and  available  for  inspection  at 
the  OSM  Ontral  Office.  UH.  Depart¬ 
ment  of  the  Interior,  South  Interior 
Building,  Washington,  D.C.  20240,  at 
each  OSM  Regional  Office,  District 
Office,  and  Field  Office  and  at  the 
central  office  of  the  applicable  State 
regulatory  authority,  if  any.  Copies  of 
these  publications  may  also  be  ob¬ 
tained  by  written  request  to  the  above 
locations.  Copies  of  these  documents 
are  also  available  from  the  Superin¬ 
tendent  of  Documents.  n.S.  Govern¬ 
ment  Printing  Office.  Washington, 
D.C.  20402,  Stock  Number  001-000- 
02597-0  and  Stock  Number  10100-0688- 
6.  In  addition,  these  documents  are 
available  for  inspection  at  the  nation¬ 
al,  State,  and  local  offices  of  the  Soil 
C^onservation  Service,  UH.  Depart¬ 
ment  of  Agriculture  and  at  the  Ftoxa- 
AL  Register  Library.  1100  L  Street. 
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N.W..  Washington,  D.C.  Incorporation 
by  reference  provisions  iqiproved  by 
the  Director  of  the  Federal  Register 
February  7,  1979.  The  Director’s  iq>- 
proval  of  this  incorporation  by  refer¬ 
ence  expires  on  February  7, 1980. 

(ii)  The  soil  survey  shall  include  a 
miq)  unit  and  representative  soil  pro- 
fUe  description  for  each  prime  farm¬ 
land  soil  within  the  permit  area  unless 
other  representative  descriptions  from 
the  locality,  prepared  in  conjunction 
with  the  National  Cooperative  Soil 
Survey,  are  available  and  their  use  is 
approved  by  the  regulatory  authority. 

(2)  The  proposed  method  and  type 
of  equipment  to  be  used  for  removal, 
storage,  and  replacement  of  the  soU  in 
accordance  with  30  CFR  823. 

(3)  The  moist  bulk  dc^ty  of  each 
major  horizon  of  each  prime  farmland 
soil  in  the  permit  area.  The  moist  bulk 
density  shall  be  determined  by  labora¬ 
tory  tests  of  samples  taken  from 
within  the  permit  area  according  to 
procedures  set  forth  in  Soil  Survey 
Laboratory  Methods  and  Procedures 
for  Collecting  Soil  Samples  (Soil 
Survey  Investigations  Report  No.  1. 
UJB.  Department  of  Agriculture,  Soil 
Conservation  Service,  1972).  Other 
standard  on-site  methods  of  estimat¬ 
ing  moist  bulk  density  may  be  used 
where  these  methods  correct  for  parti¬ 
cle  size  distribution  and  moisture  con¬ 
tent  and  are  iq>proved  by  the  Soil  Con¬ 
servation  Service  or  the  regulatory  au¬ 
thority.  In  lieu  of  laboratory  data 
from  samples  taken  within  the  permit 
area,  the  regulatory  authority  may 
permit  use  of  moist  bulk  density 
values  representing  the  soil  series 
where  such  values  have  been  estab¬ 
lished  by  the  Soil  Conservation  Serv¬ 
ice. 

(4)  The  location  of  areas  to  be  used 
for  the  separate  stockpiling  of  the  soil 
and  plans  for  soil  stabilization  before 
redistribution. 

(5)  If  iq>plicable,  documentation, 
such  as  agricultural  school  studies  or 
other  scientific  data  from  comparable 
areas,  that  supports  the  use  of  other 
suitable  material.  Instead  of  the  A.  B. 
or  C  soil  horizon,  to  obtain  on  the  re¬ 
stored  area  equivalent  or  higher  levels 
of  yield  as  non-mlned  prime  farmlands 
in  the  surrounding  area  under  equiva¬ 
lent  levels  of  management. 

(6)  Plans  for  seeding  or  cropping  the 
final  graded  disturbed  land  and  the 
conservation  practices  to  be  used  to 
adequately  control  erosion  and  sedi¬ 
mentation  and  restoration  of  an  ade¬ 
quate  soil  moisture  regime,  during  the 
period  from  completion  of  regrading 
until  release  of  the  performance  bond 
or  equivalent  guarantee  under  Sub¬ 
chapter  J  of  this  Chapter.  Proper  ad¬ 
justments  for  seasons  must  be  pro¬ 
posed  so  that  final  graded  land  is  not 
exposed  to  erosion  during  seasons 
when  vegetation  or  conservation  prac- 
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tioes  cannot  be  established  due  to 
weather  conditions. 

(7)  Available  acricultural  school 
studies  or  other  scientific  data  for 
areas  with  comparable  soils,  climate, 
and  management  (including  water 
management)  that  demonstrate  that 
the  proposed  method  of  reclamation 
will  achieve,  within  a  reasonable  time, 
equivalent  or  higher  levels  of  yield 
after  mining  as  existed  before  mining. 

(8)  Current  estimated  yields  under  a 
high  level  of  management  for  each  soil 
miq)  imlt  from  the  USDA  for  each 
crop  to  be  used  in  determining  success 
of  revegetation  (Section  823.15).  These 
yield  estimates  shall  be  used  by  the 
regulatory  authority  as  the  predeter¬ 
mined  target  level  for  determining  suc¬ 
cess  of  revegetation.  The  target  srields 
may  be  adjusted  by  the  regulatory  au¬ 
thority  in  consultation  with  the  Secre¬ 
tary  of  Agriculture  before  i4>proval  of 
the  permit  application. 

(9)  In  all  cases,  soil  productivity  for 
prime  farmlands  shall  be  returned  to 
equivalent  levels  of  jrleld  as  nonmined 
land  of  the  same  soil  type  in  the  siu*- 
rounding  area  under  equivalent  man¬ 
agement  practices  as  determined  from 
the  soU  survey  performed  pursiumt  to 
Section  785.17(bHl). 

(c)  Consvltation  roith  Secretary  of 
Agriculture. 

Before  any  permit  is  issued  for  areas 
that  include  prime  farmlands,  the  reg¬ 
ulatory  authority  shall  consult  with 
the  Secretary  of  Aflrlculture.  The  Sec¬ 
retary  of  Agriculture  shall  provide  for 
review  and  comment  of  the  proposed 
method  of  soil  reconstruction  in  the 
plan  submitted  under  paragnq>h  (b)  of 
this  Section.  If  the  Secretary  considers 
those  methods  to  be  inadequate,  he  or 
she  shall  suggest  revisions  resulting  in 
more  complete  and  adequate  recon¬ 
struction.  The  Secretary  of  Agricul¬ 
ture  has  assigned  his  responsibilities 
under  this  Section  to  the  Administra¬ 
tor  of  the  UJS.  Soil  Conservation  Serv¬ 
ice.  The  Soil  Conservation  Service 
shall  carry  out  consultation  and 
review  through  the  State  Conserva¬ 
tionist  located  in  each  State. 

(d)  Issuance  of  permit 

A  permit  for  the  mining  and  recla¬ 
mation  of  prime  farmland  may  be 
granted  by  the  regiilatory  authority,  if 
it  first  finds,  in  writing,  upon  the  basis 
of  a  complete  iq>plication.  that— 

(1)  The  i4>proved  proposed  postmin¬ 
ing  land  use  of  these  prime  farmlands 
will  be  cropland; 

(2)  The  permit  incorporates  as  spe- 
cific  conditions  the  contents  of  the 
plan  submitted  imder  paragnq>h  (b)  of 
this  Section,  after  consideration  of 
any  revisions  to  that  plan  suggested  by 
the  Secretary  of  Asriculture  under 
paragnqyh  (c)  of  this  Section; 

(3)  The  iq>plicant  has  the  technolog¬ 
ical  capability  to  restore  the  prime 
farmland,  within  a  reasonable  time,  to 


equivalent  or  higher  levels  of  yield  as 
non-mined  prime  farmland  in  the  sur¬ 
rounding  area  under  equivalent  levels 
of  management;  and 

(4)  The  proposed  operations  wUl  be 
conducted  in  compliance  with  the  re¬ 
quirements  of  30  CFR  823  and  other 
environmental  protection  performance 
and  reclamation  standards  for  mining 
and  reclamation  of  prime  farmland  of 
the  regulatory  program. 

S  785.18  Variances  for  delay  in  contempo¬ 
raneous  reclamation  requirement  in 
combined  surface  and  underground 
mining  operations. 

(a)  Scope.  This  Section  iq>plies  to 
any  person  who  conducts  or  intends  to 
conduct  combined  surface  mining  ac¬ 
tivities  and  underground  mining  activi¬ 
ties,  where  contemporaneous  reclama¬ 
tion  as  required  by  Section  816.100  is 
not  practicable  and  a  delay  is  request¬ 
ed  to  allow  underground  mining  activi¬ 
ties  to  be  conducted  before  the  recla¬ 
mation  operation  for  the  surface 
mining  activities  can  be  completed. 

(b)  Objective.  This  Section  is  to 
allow  for  delay  in  reclamation  of  siu*- 
face  mining  activities,  if  that  delay 
will  allow  underground  mining  activi¬ 
ties  to  be  conducted  to  ensure  both 
maximum  practical  recovery  of  coal 
resources  and  to  avoid  multiple  future 
disturbances  of  surface  lands  or 
waters. 

(c)  Application  contents  for  var¬ 
iances.  Any  person  who  desires  to 
obtain  a  variance  under  this  Section 
shall  file  with  the  regulatory  authori¬ 
ty  complete  m>plications  for  both  the 
surface  mining  activities  and  under¬ 
ground  mining  activities  which  are  to 
be  combined.  The  mining  and  reclama¬ 
tion  operation  plans  for  these  permits 
shall  contain  appropriate  narratives, 
miqM  and  plans,  which— 

(1)  Show  why  the  proposed  under¬ 
ground  mining  activities  are  necessary 
or  desirable  to  assure  muTimnm  prac¬ 
tical  recovery  of  coal; 

(2)  Show  how  multiple  future  distur¬ 
bances  of  surface  lands  or  waters  will 
be  avoided; 

(3)  Identify  the  specific  surface 
areas  for  which  a  variance  is  sought 
and  the  particular  Sections  of  the  Act, 
these  regulations,  and  the  regulatory 
program  from  which  a  variance  is 
being  sought; 

(4)  Show  how  the  activities  will 
comply  with  30  CFR  818  and  other  ap¬ 
plicable  requirements  of  the  regula¬ 
tory  program; 

(5)  Show  why  the  variance  sought  is 
necessary  for  the  implementation  of 
the  proposed  imderground  mining  ac¬ 
tivities; 

(6)  Provide  an  assessment  of  the  ad¬ 
verse  environmmtal  consequences  and 
damages,  if  any,  that  will  result  if  the 
reclamation  of  surface  mining  activi¬ 
ties  is  delayed;  and. 


(7)  Show  how  off-site  storage  of 
spoil  will  be  conducted  to  comply  with 
the  requirements  of  the  Act,  30  CFR 
816.71-816.74,  and  the  regulatory  pro¬ 
gram. 

(d)  Issuance  of  permit  A  permit  in¬ 
corporating  a  variance  under  this  Sec¬ 
tion  may  be  issued  by  the  regulatory 
authority,  if  it  first  finds,  in  writing, 
upon  the  basis  of  a  complete  iq;>plica- 
tion  filed  in  accordance  with  this  Sec¬ 
tion,  that— 

(1)  The  applicant  has  presented,  as 
part  of  the  permit  application,  specif¬ 
ic,  feasible  plans  for  the  proposed  un¬ 
derground  mining  activities; 

(2)  The  proposed  underground 
mining  activities  are  necessary  or  de¬ 
sirable  to  assure  maximum  practical 
recovery  of  the  mineral  resource  and 
will  avoid  multiple  future  disturbances 
of  siuface  land  or  waters; 

(3)  The  iq>plicant  has  satisfactorily 
demonstrated  that  the  i4>plicatlons  for 
the  surface  mining  activities  and  un¬ 
derground  mining  activities  conform 
to  the  requirements  of  the  regulatory 
program  and  that  all  other  permits 
necessary  for  the  underground  mining 
activities  have  been  Issued  by  the  iqv 
propriate  authority; 

(4) '  The  surface  area  of  surface 
mining  activities  proposed  for  the  vari¬ 
ance  have  been  shown  by  the  appli¬ 
cant  to  be  necessary  for  implementing 
the  proposed  underground  mining  ac¬ 
tivities; 

(5)  No  substantial  adverse  environ¬ 
mental  damage,  either  on-site  or  off¬ 
site,  will  result  from  the  delay  in  com¬ 
pletion  of  reclamation  otherwise  re¬ 
quired  by  Section  515(bX16)  of  the 
Act.  Part  816  of  this  Chiq>ter,  and  the 
regulatory  program. 

(6)  The  operations  will,  insofar  as  a 
variance  is  authorised,  be  conducted  in 
compliance  with  the  requirements  of 
30  CFR  818  and  the  regulatory  pro¬ 
gram; 

(7)  Provisions  for  off-site  storage  of 
spoU  will  comply  with  the  require¬ 
ments  of  Section  515(bK22)  of  the  Act, 
30  CFR  816.71-816.74  and  the  regula¬ 
tory  program; 

(8)  Liabill^  under  the  performance 
bond  required  to  be  filed  by  the  iq>pll- 
cant  with  the  regulatory  authority 
pursuant  to  Subchapter  J.  of  this 
Chiq>ter  and  the  regulatory  program 
shall  be  for  the  diuration  of  the  under¬ 
ground  mining  activities  and  until  aU 
requirements  of  Subchapter  J  and  the 
regulatory  program  have  been  com¬ 
plied  with;  and, 

(9)  The  permit  for  the  surface 
mining  activities  contains  specific  con¬ 
ditions: 

(i)  Delineating  the  particular  surface 
areas  for  which  a  variance  is  author¬ 
ised; 

(ii)  Identifying  the  particular  re¬ 
quirements  of  30  CFR  818  and  the  reg¬ 
ulatory  program  which  are  to  be  cmn- 
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plied  with,  in  lieu  of  the  otherwise  ap¬ 
plicable  provisions  of  Section  515(b)  of 
the  Act,  30  CFR  819,  and  the  regula¬ 
tory  program:  and 

(ill)  Providing  a  detailed  schedule 
for  compliance  with  the  particular  re¬ 
quirements  of  Part  818  and  the  regula¬ 
tory  program  Identified  imder  para¬ 
graph  (dKOHii)  of  this  Section. 

(e)  Review  of  permits  containing 
variances.  Variances  granted  under 
permits  issued  under  this  Section  shall 
be  reviewed  by  the  regulatory  authori¬ 
ty  no  later  than  3  years  from  the  dates 
of  issuance  of  the  permit  and  any 
permit  renewals. 

S  785.19  Surface  coal  mining  and  rcdaam- 
tlon  operations  on  areas  or  adjacent  to 
areas  inchtdlng  alluvial  valley  floors  In 
the  arid  or  send-arld  areas  west  of  the 
100th  meridian. 

(a)  Scope.  This  Section  iq>plles  to 
each  person  who  conducts  or  intends 
to  conduct  surface  coal  mining  and 
reclamation  operations  in.  adjacent  to 
or  under  a  valley  holding  a  stream  in 
the  arid  or  semi-arid  regions  of  the 
United  States  west  of  the  100th  merid¬ 
ian. 

(b)  No  person  shall  engage  in  surface 
coal  mining  and  reclamation  oper¬ 
ations  subject  to  this  Section,  except 
under  a  permit  issued  by  the  regula¬ 
tory  authority  in  accordance  with  this 
Section. 

(c)  Alluvial  valley  floor  determina¬ 
tion. 

(1)  Before  applying  for  a  permit  to 
conduct,  or  before  (»nducting  surface 
coal  mining  and  reclamation  oper¬ 
ations  within  a  valley  holding  a  stream 
or  in  a  location  where  the  adjacent 
area  includes  any  stream  in  the  arid  or 
semi-arid  regions  of  the  United  States, 
the  applicant  shall  either  affirmative^ 
ly  demonstrate,  based  on  available 
data,  the  presence  of  an  alluvial  valley 
floor,  or  submit  to  the  regulatory  au¬ 
thority  the  results  of  a  field  investiga¬ 
tion  of  the  proposed  mine  plan  area 
and  adjacent  area.  The  field  investiga¬ 
tions  shall  include  sufficiently  detailed 
geologic,  hydrologic,  land  use.  soils, 
and  vegetation  studies  on  areas  re¬ 
quired  to  be  investigated  by  the  regu¬ 
latory  authority,  after  consultation 
with  the  H>pUcant.  to  enable  the  regu¬ 
latory  authority  to  make  an  evaluap 
tion  regarding  the  existence  of  the 
probable  alluvial  valley  floor  in  the 
proposed  mine  plan  area  or  adjacent 
area  and  to  determine  which  areas,  if 
any,  require  more  detailed  study  in 
order  to  allow  the  regulatory  authori¬ 
ty  to  make  a  flnal  determination  re¬ 
garding  the  existence  of  an  alluvial 
valley  floor.  Studies  performed  during 
the  Investigation  by  the  applicant  or 
subsequent  studies  as  required  of  the 
applicant  by  the  regulatory  authority, 
shall  include  an  appropriate  combina¬ 


tion,  adapted  to  site-specific  condi¬ 
tions,  of— 

(1)  Mapping  of  unconsolidated 
stream-laid  deposits  holding  streams 
Including,  but  not  limited  to,  geologic 
miq>s  of  unconsolidated  depots,  and 
stream-laid  deposits,  maps  of  streams, 
delineation  of  siurface  watersheds  and 
directions  of  shallow  ground  water 
flows  through  and  into  the  unconsoli¬ 
dated  deposits,  topography  showing 
local  and  regional  terrace  levels,  and 
topography  of  terraces,  flood  plains 
and  channels  showing  surface  drain¬ 
age  patterns. 

(ii)  Mapping  of  all  lands  Included  in 
the  area  in  accordance  with  this  para- 
gnq)h  and  subject  to  agri<niltural  ac¬ 
tivities,  showing  the  area  in  which  dif¬ 
ferent  types  of  agrlcultiu^  lands,  such 
as  fl<xxl  Irrigated  lands,  pasture  lands 
-and  undeveloped  rangelands,  exist, 
and  accompanied  by  measurements  of 
vegetation  in  terms  of  productivity 
and  type. 

(iii)  BCapping  of  all  lands  that  are 
(mrrently  or  were  historically  flood  ir¬ 
rigated,  showing  the  l(x»tion  of  each 
diversion  structure,  diteh,  dam  and  re¬ 
lated  reservoir,  irrigated  land,  and  to¬ 
pography  of  those  lands. 

(Iv)  Documentation  that  areas  iden¬ 
tified  in  this  paragraph  are,  or  are  not. 
subirrigated,  based  on  ground  water 
monitoring  data,  representative  water 
quality,  soil  moisture  measurements, 
and  measurements  of  rooting  depth, 
soil  mottling,  and  water  requirements 
of  vegetation. 

(V)  Documentation,  based  on  repre¬ 
sentative  sampling,  that  areas  identi¬ 
fied  under  this  paragnq)h  are,  or  are 
not,  flood  irrigable,  based  on  stream- 
flow.  water  quality,  water  yield,  soils 
measurements,  and  topographic  char¬ 
acteristics. 

(vi)  Analysis  of  a  series  of  aerial  pho- 
tognv>hs.  including  color  Infrared  im¬ 
agery  flown  at  a  time  of  year  to  show 
any  late  summer  and  fall  differences 
between  upland  and  valley  floor  vege¬ 
tative  growth  and  of  a  scale  adequate 
for  reconnaissance  Identiflcation  of 
areas  that  may  be  alluvial  valley 
floors. 

(2)  Based  on  the  investigations  con¬ 
ducted  under  30  CFR  785.19(cXl).  the 
regulatory  authority  shall  make  a  de¬ 
termination  of  the  extent  of  any  allu¬ 
vial  valley  floors  within  the  study  area 
and  whether  any  stream  in  the  study 
area  may  be  excluded  fitxn  further 
consideration  as  lying  within  an  allu¬ 
vial  valley  floor.  The  regulatory  au¬ 
thority  shall  determine  that  an  allu¬ 
vial  valley  floor  exists  if  it  finds  that— 

(i)  Unconsolidated  streamlaid  depos¬ 
its  holding  streams  are  present;  and, 

(il)  There  is  suffidoit  water  to  sup- 
ponrt  agricultural  activities  as  evi¬ 
denced  by: 


(A)  The  existence  of  flood  irrigation 
in  the  area  in  question  or  its  historical 
use; 

(B)  The  capability  of  an  area  to  be 
flood  irrigate  based  on  stream-flow 
water  yield,  soils,  water  quality,  and 
topognq>hy;  or. 

(C)  Subirrigation  of  the  lands  in 
question,  derived  from  the  ground 
water  system  of  the  valley  floor. 

(d)  Application  contents  for  oper- 
ations  affecting  designated  alluvial 
vaUey  floors. 

(1)  If  land  within  the  proposed 
permit  area  or  adjacent  area  is  identi- 
fled  as  an  alluvial  valley  floor  and  the 
proposed  mining  operation  may  affect 
an  alluvial  valley  floor  or  waters  that 
supply  alluvial  valley  floors,  the  appli¬ 
cant  shall  submit  a  complete  iq>plica- 
tion  for  the  proposed  mining  and  rec¬ 
lamation  operations,  to  be  used  by  the 
regulatory  authority,  together  with 
other  relevant  information,  including 
the  information  required  by  Para¬ 
graph  (c)  of  this  Section,  as  a  basis  for 
approval  or  denial  of  the  permit.  The 
complete  iq>plication  shall  include  de¬ 
tailed  surveys  and  baseline  data  re¬ 
quired  by  the  regulatory  authority  for 
a  determination  of — 

(1)  The  characteristics  of  the  alluvial 
valley  floor  which  are  necessary  to 
preserve  the  essential  hydrologic  func¬ 
tions  during  and  after  mining; 

(il)  The  significance  of  the  area  to  be 
affected  to  agricultural  activities: 

.  (iii)  Whether  the  operation  will 
cause,  or  presents  an  unacceptable  risk 
of  causing,  material  damage  to  the 
qiumtity  or  quality  of  surface  or 
ground  waters  that  supply  the  alluvial 
valley  floor, 

(iv)  The  effectiveness  of  proposed 
reclamation  with  respect  to  require¬ 
ments  of  the  Act.  this  Chiq>ter  and  the 
regulatory  program;  and 

(V)  Specific  environmental  monitor¬ 
ing  required  to  measure  compliance 
with  30  CFR  832  during  and  after 
mining  and  reclamation  operations. 

(2)  Information  required  under  this 
paragnq>h  shall  include,  but  not  be 
limited  to¬ 
ll)  Geologic  data,  including  geologic 

structure,  and  surficial  geologic  maps, 
and  geologic  cross-sections; 

(ii)  Soils  and  vegetation  data,  includ¬ 
ing  a  detailed  soil  survey  and  chemical 
and  physical  analyses  of  soils,  a  vege¬ 
tation  map  and  narrative  descriptions 
of  quantitative  and  qualitative  sur¬ 
veys.  and  land  use  data,  including  an 
evaluation  of  crop  rields: 

(iii)  Siuireys  and  data  required  under 
this  paragraph  for  areas  designated  as 
alluvial  valley  floors  because  of  their 
flood  irrigation  characteristics  shall 
also  include,  at  a  minimum,  surface 
hydrologic  ctaita,  including  streamflow, 
runoff,  sediment  yield,  and  srater  qual¬ 
ity  analyses  describing  seasonal  vari- 
attoDS  over  at  least  1  full  year,  field 
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geomorphic  surveys  and  other  geomor- 
phic  studies; 

(iv)  Surveys  and  data  required  under 
this  paragTi4>h  for  areas  designated  as 
alluvial  valley  floors  because  of  their 
subirrigation  characteristics,  shall  also 
include,  at  a  minimum,  geohydrologic 
data  including  observation  well  estab¬ 
lishment  for  purposes  of  water  level 
measurements,  ground  water  contour 
maps,  testing  to  determine  aquifer 
characteristics  that  affect  waters  sup¬ 
plying  the  alluvial  valley  floors,  well 
and  spring  inventories,  and  water  qual¬ 
ity  analyses  describing  seasonal  vari¬ 
ations  over  at  least  1  full  year,  and 
physical  and  chemical  analysis  of  over¬ 
burden  to  determine  the  effect  of  the 
proposed  mining  and  reclamation  cq>- 
erations  on  water  quality  and  quanti- 
tr. 

(V)  Plans  showing  how  the  operation 
will  avoid,  during  mining  and  reclama¬ 
tion.  interruption,  discontinuance  or 
preclusion  of  fanning  on  the  alluvial 
valley  floors  unless  the  premining  land 
use  has  been  undeveloped  rangeland 
which  is  not  significant  to  farming  and 
will  not  materially  damage  the  quanti¬ 
ty  or  quality  of  water  in  surface  and 
ground  water  systems  that  supply  al¬ 
luvial  valley  floors; 

(vl)  Miq)s  showing  farms  that  could 
be  affected  by  the  mining  and.  if  any 
farm  Includes  an  alluvial  valley  floor, 
statements  of  the  type  and  quantity  of 
agricultural  activity  performed  on  the 
alluvial  valley  floor  and  its  relation¬ 
ship  to  the  fann’s  total  agricultural 
activity  including  an  economic  analy¬ 
sis. 

(vii)  Such  other  data  as  the  regula¬ 
tory  authority  may  require. 

(S)  The  siuveys  required  by  this 
paragnq>h  should  identify  those  geo¬ 
logic,  hydrologic,  and  biologic  charac¬ 
teristics  of  the  alluvial  valley  floor 
necessary  to  support  the  essential  hy¬ 
drologic  functions  of  an  alluvial  valley 
floor.  Characteristics  which  support 
the  essential  hydrologic  functions  and 
which  must  be  evaluated  in  a  complete 
application  include,  but  are  not  limit¬ 
ed  to: 

(i)  Characteristics  supporting  the 
function  of  collecting  water  which  in¬ 
clude,  but  are  not  limited  to— 

(A)  The  amount  and  rate  of  runoff 
and  a  water  balance  anal]^,  with  re¬ 
spect  to  rainfall,  eviqwtranspiration, 
infiltration  and  ground  water  re¬ 
charge; 

(B)  The  relief,  slope,  and  density  of 
the  networii  of  draitu^e  channels; 

(C)  The  infiltration,  permeability, 
porosity  and  transmissivity  of  uncon¬ 
solidated  deposits  of  the  valley  floor 
that  either  constitute  the  aquifer  asso¬ 
ciated  with  the  stream  or  lie  between 
the  aquifer  and  the  stream;  and 

(D)  Other  factors  that  affect  the  in¬ 
terchange  of  water  between  surface 
streams  and  ground  water  systems,  in- 
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dudlng  the  depth  to  ground  water,  the 
direction  of  ground  water  flow,  the 
extent  to  which  the  stream  and  associ¬ 
ated  alluvial  ground  water  aquifers 
provide  recharge  to,  or  are  recharged 
by  bedrock  aquifers. 

(ii)  Characteristics  supporting  the 
function  of  storing  water  which  in¬ 
clude,  but  are  not  limited  to— 

(A)  Surface  roughness,  slope,  and 
vegetation  of  the  channel,  flood  plain, 
and  low  terraces  that  retard  the  flow 
of  surface  waters; 

(B)  Porosity,  permeability,  water- 
holding  capacity,  saturated  thickness 
and  volume  of  aquifers  associated  with 
streams,  including  alluvial  aquifers, 
perched  aquifers,  and  other  water 
bearing  zones  found  beneath  valley 
floors;  and 

(C)  Moisture  held  in  soils  or  the 
plant  growth  medium  within  the  allu¬ 
vial  valley  floor,  and  the  physical  and 
chemical  properties  of  the  subsoil  that 
provide  for  sustained  vegetation 
growth  or  cover  during  extended  peri¬ 
ods  of  low  precipitation. 

(ill)  Characteristics  supporting  the 
function  of  regulating  the  flow  of 
water  which  include,  but  are  not  limit¬ 
ed  to— 

(A)  The  geometry  and  physical  char¬ 
acter  of  the  valley,  expressed  in  terms 
of  the  longitudinal  profile  and  slope  of 
the  valley  and  the  channel,  the  sinuo¬ 
sity  of  the  channel,  the  cross-section, 
slopes  and  proportions  of  the  chan¬ 
nels,  flood  plains  and  low  terraces,  the 
nature  and  stability  of  the  stream 
banks  and  the  vegetation  established 
in  the  channels  and  along  the  stream 
banks  and  flood  plains; 

(B)  The  nature  of  surface  flows  as 
shown  by  the  frequency  and  duration 
of  flows  of  representative  magnitude 
including  low  flows  and  floods;  and 

(C)  The  nature  of  interchange  s>f 
water  between  streams,  their  associat¬ 
ed  alluvial  aquifers  and  any  bedrock 
aquifers  as  shown  by  the  rate  and 
amount  of  water  supplied  by  the 
stream  to  associated  alluvial  and  bed¬ 
rock  aquifers  (i.e.,  recharge)  and  by 
the  rates  and  amounts  of  water  sup¬ 
plied  by  aquifers  to  the  stream  (i.e.. 
baseflow); 

(iv)  Characteristics  which  make 
water  available  and  which  Include,  but 
are  not  limited  to— 

(A)  The  presence  of  land  forms  in¬ 
cluding  flood  plains  and  terraces  suit¬ 
able  for  agricultural  activities; 

(e)  (1)  No  permit  or  permit  revision 
iq>plication  for  surface  coal  mining 
and  reclamation  operations  on  lands 
located  west  of  the  one  hundredth  me¬ 
ridian  west  longitude,  shall  be  ap¬ 
proved  by  the  regulatory  authority, 
unless  the  iq>plication  demonstrates 
and  the  regulatory  authority  finds  in 
writing,  on  the  basis  of  information 
set  forth  in  the  application  that— 


(1)  The  pix^^osed  operations  would 
not  interrupt,  discontinue,  or  preclude 
farming  on  an  alluvial  valley  floor, 
unless  the  premining  land  use  has 
been  undeveloped  range  land  which  is 
not  significant  to  farming  on  the  allu¬ 
vial  valley  floor,  or  unless  the  area  of 
an  affected  alluvial  valley  floor  is 
Mnaii  and  provides,  or  may  provide, 
negligible  support  for  production  of 
one  or  more  farms;  provided,  however, 
this  subparagraph  does  not  apply  to 
those  lands  which  were  identified  in  a 
reclamation  plan  approved  by  the 
State  prior  to  August  3,  1977,  for  any 
surface  coal  mining  and  reclamation 
operation  that,  in  the  year  preceding 
August  3, 1977— 

(A)  Produced  coal  in  commercial 
quantities  and  was  located  within  or 
adjacent  to  alluvial  valley  floors;  or 

(B)  Obtained  specific  permit  iq>prov- 
al  by  the  State  regulatory  authority  to 
conduct  surface  coal  mining  and  recla¬ 
mation  operations  within  an  alluvial 
valley  floor. 

(li)  The  proposed  operations  would 
not  materially  damage  the  quantity 
and  quality  of  water  in  surface  and  un¬ 
derground  water  systems  that  supply 
those  alluvial  valley  floors  or  portions 
of  alluvial  valley  floors  which  are— 

(A)  Included  in  clause  (IXi)  of  this 
paragnq>h  (e);  or 

(B)  Outside  the  permit  area  of  an 
existing  or  propo^  surface  coal 
mining  operation. 

(iii)  The  proposed  operations  would 
be  conducted  in  accordance  with  30 
CFR  822  and  all  other  applicable  re¬ 
quirements  of  the  Act,  this  Chiq?ter 
and  the  regulatory  program;  and, 

(iv)  Any  change  in  the  land  use  of 
the  lands  covered  by  the  proposed 
mine  plan  area  from  its  premining  use 
in  or  adjacent  to  alluvial  valley  floors 
will  not  interfere  with  or  preclude  the 
reestablishment  of  the  essential  hy¬ 
drologic  functions  of  the  alluvial 
valley  floor. 

(2)  The  significance  of  the  Impact  of 
the  proposed  operations  on  farming 
will  be  based  on  the  relative  impor¬ 
tance  of  the  vegetation  and  water  of 
the  developed  grazed  or  hayed  alluvial 
valley  floor  area  to  the  farm’s  produc¬ 
tion,  or  any  more  stringent  criteria  es¬ 
tablished  by  the  regulatory  authority 
as  suitable  for  site-specific  protection 
of  agricultural  activities  in  alluvial 
valley  floors.  The  effect  of  the  pro¬ 
posed  operations  on  farming  will  be 
concluded  to  be  significant  if  they 
would  remove  from  production,  over 
the  life  of  the  mine,  a  proportion  of 
the  farm’s  production  that  would  de¬ 
crease  the  expected  annual  income 
from  agricultural  activities  normally 
conducted  at  the  farm. 

(3)  Criteria  for  determining  whether 
a  surface  coal  mining  operation  will 
materially  damage  the  quantity  or 
quality  of  waters  subject  to  clauses 
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(IXU)  of  this  paragraph  Include,  but 
are  not  limited  to— 

(i)  Potential  increases  in  the  concen¬ 
tration  of  total  dissolved  solids  of 
waters  supplied  to  an  alluvial  valley 
floor,  as  measured  by  specific  conduc¬ 
tance  in  millimhoe.  to  levels  above  the 
threshold  value  at  which  crop  yields 
decrease,  as  specified  in  Maas  and 
Hoffman.  "Crop  Salt  Tolerance— Cur¬ 
rent  Assessment."  Table  1.  "Salt  Tol¬ 
erance  of  Agricultural  Crops.”  unless 
the  applicant  demonstrates  compli¬ 
ance  with  paragn4>h  (ii). 

(A)  Salt  tolerances  for  agricultural 
crops  have  been  published  by  KV. 
Idaas  and  O Hoffman,  in  a  paper 
titled  "Crop  Salt  Tolerance— Ciurent 
Assessment"  contained  in  The  Journal 
of  The  Irrigation  and  Drainage  Divi¬ 
sion,  American  Society  of  Civil  Engi¬ 
neers.  pages  116  through  134.  June. 
1977.  Table  1.  giving  threshold  salinity 
values  is  presented  on  pages  22 
through  125. 

(B)  This  publication  is  hereby  inco- 
porated  by  reference  as  it  exists  on  the 
date  of  adoption  of  this  Part.  Notices 
of  changes  made  to  this  publication 
will  be  periodically  published  by  the 
Office  of  Surface  Mining  in  the  Feder¬ 
al  Register.  The  Maas  and  Hoffman 
publication  is  on  file  and  available  for 
inspection  at  the  OSM  Central  Office. 
U.  S.  Department  of  Interior,  South 
Interior  Building.  Washington.  D.C. 
20240.  at  each  OSM  Regional  Office, 
and  at  the  central  office  of  State  regu¬ 
latory  authorities  located  west  of  the 
100th  meridian,  west  longitude.  Copies 
of  the  publication  may  also  be  ob¬ 
tained  by  writing  to  the  above  loca¬ 
tions.  A  copy  of  this  publication  will 
also  be  on  file  for  public  inspection  at 
the  Federal  Register  Library.  1100  L 
Street  N.W.,  Washington,  D.C.  Incor¬ 
poration  by  reference  provisions  ap¬ 
proved  by  the  Director  of  the  Federal 
Register  on  February  7,  1979.  The  Di¬ 
rector's  approval  of  this  incorporation 
by  reference  expires  on  February  7, 
1980. 

(ii)  Potential  Increases  in  the  con¬ 
centration  of  total  dissolved  solids  of 
waters  supplied  to  an  alluvial  valley 
floor  in  excess  of  those  incorporated 
by  reference  in  paragraph  (i)  shall  not 
be  allowed  unless  the  applicant  dem¬ 
onstrates,  through  testing  related  to 
the  production  of  crops  grown  in  the 
locality,  that  the  proposed  operations 
will  not  cause  increases  that  will  result 
in  crop  yield  decreases. 

(ill)  For  types  of  vegetation  not 
listed  in  Maas  and  Hoffman  as  speci¬ 
fied  by  the  regulatory  authority,  based 
upon  consideration  of  observed  corre¬ 
lation  between  total  dissolved  solid 
concentrations  in  water  and  crop  srield 
declines,  taking  into  account  the  accu¬ 
racy  of  the  correlations. 

(iv)  Potential  increases  in  the  aver¬ 
age  depth  to  water  saturated  zones 
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(during  the  growing  season)  located 
within  the  root  zone  of  the  alluvial 
valley  floor  that  would  reduce  the 
amount  of  subirrigation  land  com¬ 
pared  to  pre-mining  conditions; 

(V)  Potential  decreases  in  surface 
flows  that  would  reduce  the  amount  of 
Irrigable  land  compared  to  pre-mining 
conditions;  and 

(Vi)  Potential  changes  in  the  surface 
or  ground  water  systems  that  reduce 
the  area  available  to  agriculture  as  a 
result  of  flooding  or  Increased  satura¬ 
tion  of  the  root  zone. 

(4)  For  the  purposes  of  this  para¬ 
graph,  a  farm  is  one  or  more  land 
units  on  which  agricultural  activities 
are  conducted.  A  farm  is  generally 
considered  to  be  the  combination  of 
land  units  with  acreage  and  bound¬ 
aries  in  existence  prior  to  August  3, 
1977,  or,  if  established  after  August  3, 
1977,  with  those  boundaries  based  on 
enhancement  of  the  farm’s  agricultur¬ 
al  productivity  and  not  related  to  sur¬ 
face  coal  mining  operations. 

S  785.20  Angering. 

(a)  This  Section  i4)plles  to  any 
person  who  conducts  or  intends  to 
conduct  surface  coal  mining  and  recla¬ 
mation  operations  utilizing  angering 
operations. 

(b)  Any  application  for  a  permit  for 
operations  covered  by  this  Section 
shall  contain,  in  the  mining  and  recla¬ 
mation  plan,  a  description  of  the  an¬ 
gering  methods  to  be  used  and  the 
measures  to  be  used  to  cmnply  with  30 
CFR819. 

(c)  No  permit  shall  be  issued  for  any 
operations  covered  by  this  Section 
unless  the  regulatory  authority  finds, 
in  writing,  that  in  addition  to  meeting 
all  other  applicable  requirements  of 
this  Subchapter,  the  operation  will  be 
conducted  in  compliance  with  30  CFR 
819. 

9  785.21  Coal  proccwlng  plants  or  rarpoit 
facilities  not  located  within  the  permit 
area  of  a  specified  mine. 

(a)  This  Section  applies  to  any 
person  who  conducts  or  intends  to 
conduct  surface  coal  mining  and  recla¬ 
mation  operations  utilizing  coal  proc¬ 
essing  plants  or  support  facilities  not 
within  a  permit  area  of  a  specific 
mine.  Any  person  who  operates  such  a 
processing  plant  or  support  facility 
shall  have  obtained  a  permit  from  the 
regulatory  authority  under  the  regula¬ 
tory  program  in  accordance  with  the 
requirements  of  this  Section. 

(b)  Any  application  for  a  permit  for 
operations  covered  by  this  Section 
shall  contain  in  the  mining  and  recla¬ 
mation  plan,  specific  plans,  including 
descriptions,  maps  and  cross-sections 
of  the  construction,  operation,  mainte¬ 
nance  and  removal  of  the  processing 
plants  and  associated  support  facili¬ 
ties.  The  plan  shall  demonstrate  that 
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those  operations  will  be  conducted  in 
compliance  with  30  CFR  827. 

(c)  No  permit  shall  be  issued  for  any 
operation  covered  by  this  Section, 
unless  the  regulatory  authority  finds, 
in  writing,  that,  in  addition  to  meeting 
all  other  applicable  requirements  of 
this  Subchapter,  the  operations  will  be 
conducted  in  compliance  with  the  re¬ 
quirements  of  30  CFR  827. 

f  785.22  la  slta  proccmiiig  activities. 

(a)  This  Section  applies  to  any 
person  who  conducts  or  intends  to 
conduct  surface  coal  mining  and  recla¬ 
mation  operatiems  utilizing  in  situ 
processing  activities. 

(b)  Any  application  for  a  permit  for 
operations  covered  by  this  Section 
shall  be  made  according  to  all  require¬ 
ments  of  this  Subchapter  applicable  to 
underground  mining  activities.  In  ad¬ 
dition,  the  mining  and  reclamation  op¬ 
erations  plan  for  operations  involving 
in  situ  processing  activities  shall  con¬ 
tain  information  establishing  how 
those  operations  will  be  conducted  in 
compliance  with  the  requirements  of 
30  CFR  828,  including— 

(1)  Delineation  of  proposed  holes 
and  wells  and  production  zone  for  iq>- 
proval  of  the  regulatory  authoritsr; 

(2)  Specifications  of  drUl  holes  and 
casings  proposed  to  be  used; 

(3)  A  plan  for  treatment,  confine¬ 
ment  or  disposal  of  all  acid-forming, 
toxic-forming  or  radioactive  gates, 
solids,  or  liquids  constituting  a  Are. 
health  safety  or  environmental 
hazard  caused  by  the  mining  and  re¬ 
covery  process;  and 

(4)  Plans  for  monitoring  surface  and 
ground  water  and  air  quality,  as  re¬ 
quired  by  the  regulatory  authority. 

(c)  No  permit  shall  be  issued  for  op¬ 
erations  covered  by  this  Section, 
unless  the  regulatory  authority  first 
finds,  in  writing,  upon  the  basis  of  a 
complete  application  made  in  accord¬ 
ance  with  Paragraph  (b)  of  this  Sec¬ 
tion.  that  the  operation  will  be  con¬ 
ducted  in  compliance  with  all  require¬ 
ments  of  this  Subchapter  relating  to 
underground  mining  activities,  and  30 
CFR  817  and  828. 


PART  786— REVIEW,  PUBLIC  PARTICI¬ 
PATION,  AND  APPROVAL  OR  DIS- 
APPROVAL  OF  PERMH  APPLICA¬ 
TIONS  AND  PERMIT  TERMS  AND 
CONDITIONS 

See. 

786.1  Scope. 

786.2  Objectives. 

786.4  Responsibilities. 

786.5  Definitions. 

786.11  Public  notices  of  flling  of  permit  ap¬ 
plications. 

786.12  Opportunity  for  submisBion  of  writ¬ 
ten  comments  (m  permit  applications. 

786.13  Right  to  foe  written  objections. 
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Sec. 

7M.14  Informal  conferences. 

786.15  Public  availability  of  information  in 
permit  applications  on  file  with  the  reg- 
.  ulatory  authority. 

788.17  Review  of  permit  appUcaUons. 

788.19  Criteria  for  permit  approval  or 
denlaL 

786.21  Criteria  for  permit  aiH>roval  or 
denial:  Existing  structures. 

786.23  Permit  approval  or  denial  actions. 
786.25  Permit  terms. 

786.27  Conditions  of  permits:  General  and 
right  of  entry. 

786.29  Cimdltions  of  permits:  Environ¬ 
ment.  public  health,  and  safety. 

Axjthoritt:  Secs.  102.  201.  501.  502.  503, 
505.  506.  507. 508,  509,  510.  511.  513.  514.  515, 
516,  517,  and  522,  Pub.  L.  95-87  (30  UR.C. 
Sections  1201.  1202.  1211,  1251.  1252.  1253. 
1254. 1255. 1256. 1257. 1258, 1259.  1260. 1261. 
1263, 1264. 1265. 1266. 1267.  and  1272). 

$786.1  Scope. 

This  Part  establishes  the  minimum 
requirements  for  the  Secretary’s  ap¬ 
proval  of  the  provisions  of  regulatory 
programs  for— 

(a)  Public  participation  in  the 
permit  process; 

(b)  The  review  of  permit  applica¬ 
tions  and  decisions  on  these  applica¬ 
tions  by  the  regulatory  authority;  and, 

(c)  Approval  or  dlsiq>proval  of  per¬ 
mits  to  conduct  surface  coal  mining 
and  reclamation  operations  and  for 
the. terms  and  conditions  of  permits 
issued. 

$  786.2  Objectives. 

The  objectives  of  this  Part  are  to¬ 
tal  Provide  for  broad  and  effective 
public  participation  in  the  review  of 
applications  and  the  issuance,  or 
denial  of  permits; 

(b)  Ensure  prompt  and  effective 
review  of  each  permit  triplication  by 
the  regulatory  authority;  and. 

(c)  Provide  the  minimum  require¬ 
ments  for  the  terms  and  conditions  of 
permits  issued  and  the  criteria  for  ap¬ 
proval  or  denial  of  a  permit. 

$786.4  ResponsibUHies. 

(a)  The  State  regulatory  authority 
has  the  responsibility  to  approve  or 
disapprove  permits  under  an  approved 
State  program.  The  Regional  Director 
has  the  responsibility  to  approve  or 
dlsiqiprove  permits  under  a  Federal 
program. 

(b)  The  regulatory  authority  and 
persons  applying  for  permits  under 
regulatory  programs  shall  involve  the 
public  throughout  the  permit  process 
of  regulatory  programs. 

(c)  The  regulatory  authority  shall 
assure  implementation  of  the  require¬ 
ments  of  this  Part  under  regulatory 
programs. 

(d)  The  iq}plicant  shall  provide  all 
Information  in  a  complete  permit  ap¬ 
plication  for  review  by  the  regulatory 
authority  in  accordance  with  this  Part 
and  a  regulatory  program. 


$  786.5  Deflnitioiu. 

As  used  in  30  CFR  786.17(d)  and 
788.19(1)- 

WiUful  violation  means  an  act  or 
omission  which  violates  the  Act,  State, 
or  Federal  laws  or  regulations,  or  indi¬ 
vidual  permit  conditions,  committed 
by  a  person  who  intends  the  result 
which  actually  occurs. 

IrrepartMe  damage  to  the  environ¬ 
ment  means  any  damage  to  the  envi¬ 
ronment  that  cannot  be  or  has  not 
been  corrected  by  actions  of  the  appli¬ 
cant. 

$786.11  Public  notices  of  filing  of  permit 
applicatioM. 

(a)  An  applicant  for  a  permit  shall 
place  an  advertisement  in  a  local  news- 
piq>er  of  general  circulation  in  the  lo¬ 
cality  of  Che  proposed  surface  coal 
mining  and  reclamation  operations  at 
least  once  a  week  for  four  consecutive 
weeks.  The  applicant  shall  place  the 
advertisement  in  the  newspaper  at  the 
same  time  the  complete  permit  appli¬ 
cation  is  filed  with  the  regulatory  au¬ 
thority.  The  advertisement  shall  con¬ 
tain,  at  a  minimum,  the  following  in¬ 
formation; 

(1)  The  name  and  business  address 
of  the  applicant;  and. 

(2)  A  map  or  description  which 
shall— 

(i)  Clearly  show  or  describe  towns, 
rivers,  streams,  or  other  bodies  of 
water,  local  landmarks,  and  any  other 
information,  including  routes,  streets, 
or  roads  and  accurate  distance  mea¬ 
surements.  necessary  to  allow  local 
residents  to  readily  identify  the  pro¬ 
posed  permit  area; 

(ii)  Clearly  show  or  describe  the 
exact  l(x»tion  and  boundaries  of  the 
proposed  permit  area; 

(iii)  State  the  name  of  the  n.S.  Geo¬ 
logical  Survey  7.5-mlnute  quadrangle 
miqKs)  which  contains  the  area  shown 
or  described;  and 

(iv)  If  a  map  is  used,  indicate  the 
north  point. 

(3)  The  location  where  a  copy  of  the 
application  is  available  for  public  in- 
sp^ion  under  Paragraph  (c)  of  this 
Section;  and 

(4)  The  name  and  address  of  the  reg¬ 
ulatory  authority  to  which  written 
comments,  objections,  or  requests  for 
informal  conferences  on  the  applica¬ 
tion  may  be  submitted  imder  Section 
786.12-786.14. 

(5)  If  an  applicant  seeks  a  permit  to 
mine  within  100  feet  of  the  outside 
right-of-way  of  a  public  road  or  to  re¬ 
locate  a  public  road,  a  concise  state¬ 
ment  describing  the  public  road,  the 
particular  part  to  be  relocated,  where 
the  relocation  is  to  occur,  and  the  du¬ 
ration  of  the  relocation. 

(b)  Upon  receipt  of  a  complete  appli¬ 
cation  for  a  per^t,  the  regulatory  au¬ 
thority  shall  issue  written  notification 
of— 


(1)  The  iq>plicant’8  intention  to  sur¬ 
face  mine  a  particularly  described 
tract  of  land; 

(2)  'The  application  number, 

(3)  Where  a  copy  of  the  application 
may  be  inspected;  and. 

(4)  Where  comments  on  the  applica¬ 
tion  may  be  submitted  under  Section 
786.12  of  this  Part. 

(c)  The  written  notifications  shall  be 
sent  to—  (1)  Federal,  State  and  local 
government  agencies  with  jurisdiertion 
over  or  an  interest  in  the  area  of  the 
proposed  operations,  including,  but 
not  limited  to,  general  govenunental 
entities  and  fish  and  wildlife  and  his¬ 
toric  preservation  agencies; 

(2)  Governmental  planning  agencies 
with  jurisdiction  to  act  with  regard  to 
land  use.  air,  or  water  quality  planning 
in  the  area  of  the  proposed  operations; 

(3)  Sewage  and  water  treatment  au¬ 
thorities  and  water  companies,  either 
providing  sewage  or  water  services  to 
users  in  the  area  of  the  proposed  oper¬ 
ations  or  having  water  sources  or  col¬ 
lection,  treatment,  or  distribution 
facilities  located  in  these  areas;  and 

(4)  The  Federal  or  State  governmen¬ 
tal  agencies  with  authority  to  issue  all 
other  permits  and  licenses  needed  by 
the  applicant  in  coimection  with  oper¬ 
ations  proposed  in  the  application. 

(d)  (1)  The  applicant  shall  make  a 
full  copy  of  his  or  her  complete  appli¬ 
cation  for  a  permit  available  for  the 
public  to  insist  and  copy.  This  shall 
be  done  by  filing  a  copy  of  the  applica¬ 
tion  submitted  to  the  regulatory  au¬ 
thority  with  the  recorder  at  the  court¬ 
house  of  the  county  where  the  mining 
is  proposed  to  occur,  or  if  approved  by 
the  regulatory  authority,  at  another 
equivalent  public  office,  if  it  is  deter¬ 
mined  that  that  office  will  be  more  ac¬ 
cessible  to  local  residents  tluui  the 
county  <x)urthouse. 

(2)  The  applicant  shall  file  the  copy 
of  the  complete  application  under 
Paragraph  (dKl)  of  this  Section  by 
the  first  date  of  newspaper  advertise¬ 
ment  of  the  application.  The  applicant 
shall  file  any  subsequent  revision  of 
the  application  with  the  public  office 
at  the  same  time  the  revision  is  sub¬ 
mitted  to  the  regulatory  authority. 

$786.12  Opportnnity  for  tubmiMion  of 
written  conunente  on  permit  applica¬ 
tions. 

(a)  Written  comments  on  permit  ap¬ 
plications  may  be  submitted  to  the 
regulatory  authority  by  the  public  en¬ 
tities  to  whom  notification  is  provided 
under  Section  786.11(b),  (c)  with  re¬ 
spect  to  the  effects  of  the  proposed 
mining  operations  on  the  environment 
within  their  area  of  responsibility. 

(b)  These  comments  shall  be  submit¬ 
ted  to  the  regulatory  authority  in  the 
manner  and  within  the  reasonable 
time  provided  for  in  the  regulatory 
program. 


IVDBtAL  tlOISTB^  VOL  44,  NO.  50— TUtSOAY,  MAtCM  11,  1979 


RULES  AND  REGULATIONS 


15379 


(c)  The  regulatory  authority  shall 
immediately  transmit  a  copy  of  all 
such  comments  for  filing  and  public 
inspection  at  the  public  office  where 
the  applicant  filed  a  copy  of  the  appli¬ 
cation  for  permit  under  Section 
786.11(d).  A  copy  shall  also  be  trans¬ 
mitted  to  the  applicant. 

9  786.13  Right  to  file  written  objections. 

(a)  Any  person  whose  interests  are 
or  may  be  adversely  affected  or  an  of¬ 
ficer  or  head  of  any  F'ederal.  State,  or 
local  government  agency  or  authority 
shall  have  the  right  to  file  written  ob¬ 
jections  to  an  initial  or  revised  applica¬ 
tion  for  a  permit  with  the  regulatory 
authority,  within  30  days  after  the  last 
publication  of  the  newspaper  notice 
required  by  Section  786.11(a). 

(b)  The  regulatory  authority  shall, 
immediately  upon  receipt  of  any  writ¬ 
ten  objections— 

(1)  Transmit  a  copy  of  them  to  the 
applicant;  and. 

(2)  File  a  copy  for  public  inspection 
at  the  public  office  where  the  appli¬ 
cant  filed  a  copy  of  the  application  for 
permit  under  Section  786.11(d). 

9  786.14  Informal  conferences. 

(a)  Procedure  for  requests.  Any 
person,  whose  interests  are  or  may  be 
adversely  affected  by  the  issuance  of 
the  permit,  or  the  officer  or  head  of 
any  Federal,  State  or  local  govern¬ 
ment  agency  or  authority  may,  in  writ¬ 
ing,  request  that  the  regulatory  au¬ 
thority  hold  an  informal  conference 
on  any  application  for  a  permit.  The 
request  shall— 

(1)  Briefly  summarize  the  issues  to 
be  raised  by  the  requestor  at  the  con¬ 
ference; 

(2)  State  whether  the  requestor  de¬ 
sires  to  have  the  conference  conducted 
in  the  locality  of  the  proposed  mining 
operations; 

(3)  Be  filed  with  the  regulatory  au¬ 
thority  not  later  than  30  days  after 
the  last  publication  of  the  newspaper 
advertisement  placed  by  the  applicant 
under  Section  786.11(a). 

(b)  Except  as  provided  in  (c)  below, 
if  an  informal  conference  is  requested 
in  accordance  with  Paragraph  (a)  of 
this  Section,  the  regulatory  authority 
shall  hold  an  Informal  conference 
within  a  reasonable  time  following  the 
receipt  of  the  request.  The  informal 
conference  shall  be  conducted  accord¬ 
ing  to  the  following: 

(1)  If  requested  under  Paragraph 
(aX2)  of  this  Section,  it  shall  be  held 
in  the  locality  of  the  proposed  mining. 

(2)  The  date.  time,  and  location  of 
the  informal  conferance  shall  be  ad¬ 
vertised  by  the  regulatory  authority  in 
a  new8piq)er  of  general  circulation  in 
the  locality  of  the  proposed  mine  at 
least  two  weeks  prior  to  the  scheduled 
conference. 


(3)  If  requested,  in  writing,  by  a  con¬ 
ference  requestor  in  a  reasonable  time 
prior  to  the  conference,  the  regulatory 
authority  may  arrange  with  the  appli¬ 
cant  to  grant  parties  to  the  conference 
access  to  the  mine  plan  area  for  the 
purpose  of  gathering  information  rele¬ 
vant  to  the  conference. 

(4)  The  requirements  of  Section  5  of 
the  Administration  Procedures  Act,  as 
amended  (5  US.C.  554),  shall  not 
apply  to  the  conduct  of  the  informal 
conference.  The  conference  shall  be 
conducted  by  a  representative  of  the 
regulatory  authority,  who  may  accept 
oral  or  written  statements  and  any 
other  relevant  information  from  any 
party  to  the  conference.  An  electronic 
or  stenographic  record  shall  be  made 
of  the  conference  proceeding,  unless 
waived  by  all  the  parties.  The  record 
shall  be  maintained  and  shall  be  acces¬ 
sible  to  the  parties  of  the  conference 
until  final  release  of  the  applicant’s 
performance  bond  or  other  equivalent 
guarantee  pursuant  to  Subchapter  J. 

(c)  If  all  parties  requesting  the  infor¬ 
mal  conference  stipulate  agreement 
before  the  requested  informal  confer¬ 
ence  and  withdraw  their  request,  the 
informal  conference  need  not  be  held. 

(d)  Informal  conferences  held  in  ac¬ 
cordance  with  this  Section  may  be 
used  by  the  regulatory  authority  as 
the  public  hearing  required  under  30 
CFR  761.12(d)  on  proposed  uses  or  re¬ 
location  of  public  roads. 

9  786.15  Public  availability  of  information 
in  permit  applications  on  file  with  the 
regulatory  authority. 

(a)  Information  contained  in  permit 
applications  on  file  with  the  regula¬ 
tory  authority  shall  be  open,  upon 
written  request,  for  public  Inspection 
and  copying  at  reasonable  times. 

(1)  Information  pertaining  to  coal 
seams,  test  borings,  core  samplings,  or 
soil  samples  in  permit  appllcatioiu 
shall  be  made  available  for  inspection 
and  copying  to  any  person  with  an  in¬ 
terest  which  is  or  may  be  adversely  af¬ 
fected;  and 

(2)  Information  in  permit  applica¬ 
tions  which  pertains  only  to  the  analy¬ 
sis  of  the  chemical  and  physical  prop¬ 
erties  of  the  coal  to  be  mined  (except¬ 
ing  information  regarding  mineral  or 
elemental  contents  of  such  coal,  which 
are  potentially  toxic  In  the  environ¬ 
ment)  shaU  be  kept  confidential  and 
not  made  a  matter  of  public  record; 
and 

(3)  Information  in  the  reclamation 
plan  i^rtions  of  the  application,  which 
is  required  to  be  filed  with  the  regula¬ 
tory  authority  only  under  Section  508 
of  the  Act  and  which  is  not  on  public 
file  pursuant  to  State  law.  shall  be 
held  in  confidence  by  the  regulatory 
authority  upon  the  written  request  of 
the  applicant. 


(b)  The  regulatory  authority  shall 
provide  for  procedures  to  maintain  in¬ 
formation  required  to  be  kept  confi¬ 
dential  under  Paragraph  (a)  separate¬ 
ly  from  other  portions  of  the  permit 
application.  This  information  shall  be 
clearly  identified  by  the  iqiplicant  and 
submitted  separately  from  other  por¬ 
tions  of  the  application. 

9  786.17  Review  of  permit  applkatione. 

(aXl)  The  regulatory  authority  shall 
review  the  complete  application  and 
written  comments,  written  objections 
submitted,  and  records  of  any  infor¬ 
mal  conference  held  under  30  CFR 
786.12-786.14. 

(2)  The  regulatory  authority  shall 
determine  the  adequacy  of  the  fish 
and  wildlife  plan  submitted  piusuant 
to  30  CFR  780.16  or  30  CFR  784.20,  in 
consultation  with  State  and  Federal 
fish  and  wildlife  management  and  con¬ 
servation  agencies  having  responsibil¬ 
ities  for  the  management  and  protec¬ 
tion  of  fish  and  wildlife  or  their  habi¬ 
tats  which  may  be  affected  or  impact¬ 
ed  by  the  proposed  surface  coal 
mining  and  reclamation  operations. 

(b)  If  the  regulatory  authority  de¬ 
cides  to  iq>prove  the  application,  it 
shall  require  that  the  m>plicant  file 
the  performance  bond  or  provide 
other  equivalent  guarantee  before  the 
permit  is  issued,  in  accordance  with 
the  provisions  of  Subcluq>ter  J  of  this 
Chapter. 

(c)  IT  the  regulatory  authority  deter¬ 
mines  from  either  the  schedule  sub¬ 
mitted  as  part  of  the  implication 
under  30  CFR  778.14(c)  or  782.14(c),  or 
from  other  available  information,  that 
any  surface  mining  operation  owned 
or  controlled  by  the  applicant  is  cur¬ 
rently  in  violation  of  any  law,  rule,  or 
regulation  of  the  United  States,  or  of 
any  State  law.  rule,  or  regulation  en¬ 
acted  pursuant  to  Federal  law,  rule,  or 
regulation  pertaining  to  air  or  water 
environmental  protection,  or  of  any 
provision  of  the  Act.  the  regulatory 
authority  shall  require  the  applicant, 
before  the  issuance  of  the  permit,  to 
either— 

(1)  Submit  to  the  regulatory  author¬ 
ity  reviewing  the  implication,  proof 
which  is  satisfactory  to  the  regulatory 
authority,  department,  or  agency 
which  has  jurisdiction  over  such  viola¬ 
tion,  that  the  violation— 

(1)  Has  been  (xnrected.  or 

(ii)  Is  in  the  process  of  being  correct¬ 
ed;  or 

(2)  Establish  to  the  regulatory  au¬ 
thority  reviewing  such  application 
that  the  vmlicant  has  filed  and  is 
presently  pursuing,  in  good  faith,  a 
direct  administrative  or  judicial  imp^ 
to  contest  the  validity  of  that  viola¬ 
tion.  If  the  administrative  or  judicial 
hearing  authority  either  denies  a  stay 
applied  for  in  the  aimeal  or  afflrms 
the  violation,  then  any  surface  coal 
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mining  operations  being  conducted 
under  a  permit  issued  according  to 
this  paragn^ih  shall  be  Immediately 
terminated,  unless  and  until  the  provi¬ 
sions  of  Paragraph  (cXl)  above  are 
satisfied. 

(d)  Before  any  final  determination 
by  the  regulatory  authority  that  the 
applicant,  or  the  operator  specified  in 
the  application,  controls  or  has  con¬ 
trolled  mining  operations  with  a  dem¬ 
onstrated  pattern  of  willful  violation 
of  the  Act  of  such  nature,  duration, 
and  with  such  resulting  irreparable 
damage  to  the  environment  that  indi¬ 
cates  an  intent  not  to  comply  with  the 
provisions  of  the  Act,  the  applicant  or 
operator  shall  be  afforded  an  opportu¬ 
nity  for  an  adjudicatory  hearing  on 
the  determination  as  provided  for  in 
the  regulatory  program.  Such  hearing 
shall  be  conducted  piuauant  to  Section 
787.11. 

{786.19  Criteria  for  permit  approval  or 
denlaL 

No  permit  or  revision  i4>plication 
shall  be  approved,  unless  the  applica¬ 
tion  affirmatively  demonstrates  and 
the  regulatory  authority  finds,  in  writ¬ 
ing,  on  the  basis  of  information  set 
forth  in  the  m>pllcation  or  from  infor¬ 
mation  Qtherwise  available,  which  is 
documented  in  the  i4>proval  and  made 
available  to  the  applicant,  that— 

(a)  The  permit  i4>plication  is  accu¬ 
rate  and  complete  and  that  all  require¬ 
ments  of  the  Act,  this  Chapter,  and 
the  regulatory  program  have  been 
complied  with. 

(b)  The  M>Plicant  has  demonstrated 
that  surface  coal  mining  and  reclama¬ 
tion  operations,  as  required  by  the 
Act,  this  Chiq>ter,  and  the  regulatory 
program,  can  be  feasibly  accomplished 
under  the  mining  and  reclamation  op¬ 
erations  plan  contained  in  the  iq>plica- 
tion. 

(c)  The  assessment  of  the  probable 
cumulative  impacts  of  all  anticipated 
coal  mining  in  the  general  area  on  the 
hydrologic  balance,  as  described  in  30 
CFR  780.21(c)  or  784.14(c).  has  been 
made  by  the  regulatory  authority,  and 
the  operations  proposed  under  the  ap¬ 
plication  have  been  designed  to  pre¬ 
vent  damage  to  the  hydrologic  balance 
outside  the  proposed  mine  plui  area. 

(d)  The  proposed  permit  area  is: 

(1)  Not  included  within  an  area  des¬ 
ignated  unsuitable  for  surface  coal 
mining  operations  under  SO  CFR  764. 
765,  or  769;  or 

(2)  Not  within  an  area  under  study 
for  designation  as  unsuitable  for  sur¬ 
face  coal  mining  operations  in  an  ad- 
minlstrative  proceeding  begun  under 
SO  CFR  764.  765,  or  769,  unless  the  u>- 
plicant  demonstrates  that,  before  Jan¬ 
uary  4,  1977,  he  or  she  has  made  sub¬ 
stantial  legal  and  financial  commit¬ 
ments  in  relation  to  the  operation  for 


which  he  or  she  is  iq>plsrlng  for  a 
permit;  or. 

(3)  Not  on  any  lands  subject  to  the 
prohibitions  or  limitations  of  30  CFR 
761.11(a).  (f),  or  (g);  or 

(4)  Not  within  100  feet  of  the  outside 
right-of-way  line  of  any  public  road, 
except  as  provided  for  in  30  CFR 
761.12(d);  or 

(5)  Not  within  300  feet  from  any  oc¬ 
cupied  dwelling,  except  as  provided  for 
in  30  CFR  761.11(e)  and  761.12(e). 

(e)  The  proposed  operations  will  not 
adversely  affect  any  publicly-owned 
parks  or  places  included  or  eli^ble  for 
listing  in  the  National  Register  of  His¬ 
toric  Places,  except  as  provided  for  in 
30  CFR  761.11(c). 

(f)  For  operations  involving  the  sur¬ 
face  mining  of  coal  where  the  private 
mineral  estate  to  be  mined  has  been 
severed  from  the  private  surface 
estate,  the  applicant  has  submitted  to 
the  regulatory  authority  the  documen¬ 
tation  required  under  30  CFR 
778.15(b)  or  782.15(b). 

(g)  The  ^plicant  has  either— 

(1)  Submitted  the  proof  required  by 
Section  786.17(cKl);  or 

(2)  Made  the  demonstration  required 
by  Section  786.17(cK2). 

(h)  The  applicant  has  submitted 
proof  that  all  reclamation  fees  re¬ 
quired  by  Subchapter  R  of  this  Chap¬ 
ter  have  been  paid. 

(i)  The  applicant  or  the  operator,  if 
other  than  the  applicant,  does  not 
control  and  has  not  controlled  mining 
operations  with  a  demonstrated  pat¬ 
tern  of  willful  violations  of  the  Act  of 
such  nature,  duration,  and  with  such 
resulting  irreparable  damage  to  the 
environment  as  to  indicate  an  intent 
not  to  comply  with  the  provisions  of 
the  Act. 

(J)  Surface  coal  mining  and  reclama¬ 
tion  operations  to  be  performed  under 
the  permit  will  not  be  inconsistent 
with  other  such  operations  anticipated 
to  be  performed  in  areas  adjacent  to 
the  proposed  permit  area. 

(k)  The  applicant  will  submit  the 
performance  bond  or  other  equivalent 
guarantee  required  under  Subchapter 
J  and  the  regulatory  program,  prior  to 
the  issuance  of  the  permit.  - 

(l)  The  applicant  has.  with  respect  to 
both  prime  farmland  and  alluvial 
valley  floors  obtained  either  a  nega¬ 
tive  determination  or  satisfied  the  re¬ 
quirements  of  30  CFR  785.17  and 
785.19. 

(m)  The  proposed  postmining  land 
use  of  the  permit  area  has  been  ap¬ 
proved  by  the  regulatory  authority  in 
accordance  with  the  requirements  of 
30  CFR  816.133  or  817.133. 

(n)  The  regulatory  authority  has 
made  all  specific  approvals  required 
under  Subchapter  K  of  this  Chapter. 

(o)  The  regulatory  authority  has 
found  that  the  activities  would  not 
affect  the  continued  existence  of  en¬ 


dangered  or  threatened  species  or 
result  in  the  destruction  or  adverse 
modification  of  their  critical  habitats 
as  determined  under  the  Endangered 
Species  Act  of  1973  (16  USC  Sec.  1531 
et  seq.). 

{786J1.  Oiterla  for  permit  approval  or 
denial:  Existing  structures. 

(a)  No  M>Plication  for  a  permit  or  re¬ 
vision  which  proposes  to  use  an  exist¬ 
ing  structure  in  connection  with  or  to 
facilitate  the  proposed  surface  coal 
mining  and  reclamation  operation 
shall  be  approved,  unless  the  applicant 
demonstrates  and  the  regulatory  au¬ 
thority  finds,  in  writing,  on  the  basis 
of  information  set  forth  in  the  com¬ 
plete  application  that— 

(1)  If  the  applicant  proposes  to  use 
an  existing  structure  in  accordance 
with  exemption  provided  in  30  CFR 
701.11(cKlKl)— 

(i)  The  structure  meets  the  perform¬ 
ance  standards  of  the  act  and  Sub¬ 
chapter  K  of  this  Chapter;  and 

(ii)  No  significant  harm  to  the  envi¬ 
ronment  or  public  health  or  safety  will 
result  from  use  of  the  structure. 

(2X1)  If  the  applicant  proposes  to 
use  an  existing  structure  in  accordance 
with  the  exemption  provided  in 
701.11(cXlXU), 

(A)  The  structure  meets  the  per¬ 
formance  standards  of  the  act  and 
Subchapter  B  of  this  Chapter; 

(B)  No  significant  harm  to  the  envi¬ 
ronment  or  public  health  or  safety  will 
result  from  use  of  the  structure;  and 

(C)  The  performance  standards  of 
Subchapter  B  of  this  Chapter  are  at 
least  as  stringent  as  the  performance 
standards  of  Subchapter  K  of  this 
Chapter. 

(ii)  If  the  regulatory  authority  finds 
that  the  structure  meets  the  criteria 
of  Paragraphs  (bXlXi)  and  (ii)  of  thi8 
Section,  but  does  not  meet  the  crite¬ 
rion  of  Paragraph  (bXlXiii)  of  this 
Section,  the  regulatory  authority  shall 
require  the  applicant  to  submit  a  com¬ 
pliance  plan  for  modification  or  recon¬ 
struction  of  the  structure  and  shall 
find  prior  to  the  issuance  of  the 
permit  that— 

(A)  The  modification  or  reconstruc¬ 
tion  of  the  structure  will  bring  the 
structure  into  compliance  with  the 
design  and  performance  standards  of 
Subchapter  K  of  this  Chapter  as  soon 
as  possible,  but  not  later  than  six 
months  after  issuance  of  the  permit; 

(B)  The  risk  of  harm  to  the  environ¬ 
ment  or  to  public  health  or  safety  is 
not  significant  during -the  period  of 
modification  or  reconstruction;  and 

(C)  The  applicant  will  monitor  the 
structure  to  determine  compliance 
with  the  performance  standsj^  of 
Subchapter  K  of  this  Chapter. 

(b)  Should  the  regulatory  authority 
find  that  the  existing  structure  cannot 
be  reconstructed  without  causing  sig- 
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nificant  harm  to  the  environment  or 
public  health  or  safety,  the  applicant 
will  be  required  to  abandon  the  exist¬ 
ing  structure.  The  structiur  shall  not 
be  used  for  or  to  facilitate  surface  coal 
mining  operations  after  the  effective 
date  of  issuance  of  the  permanent  reg¬ 
ulatory  program  permit.  Abandon¬ 
ment  of  the  structure  shall  proceed  on 
a  schedule  iqiproved  by  the  regulatory 
authority,  in  compliance  with  30  CFR 
816.132  or  817.132. 

S  786.23  Permit  approval  or  denial  ac¬ 
tion*. 

(a)  The  regulatory  authority  shall 
approve,  require  modification  of,  or 
deny  all  applications  for  permits 
under  regulatory  programs  on  the 
basis  of— 

(1)  Complete  iq>plications  for  per¬ 
mits  and  revisions  or  renewals  thereof; 

(2)  Public  participation  as  provided 
for  in  this  Subchapter; 

(3)  Compliance  with  any  iq>plicable 
provisions  of  30  CFR  785;  and 

(4)  Processing  and  review  of  applica¬ 
tions  as  required  by  this  Part. 

(b)  The  regulatory  authority  shall 
take  action  as  required  under  Para- 
gnq)h  (a)  of  this  Section,  within  the 
following  times— 

(1)  Initiation  of  regulatory  pro¬ 
grams.  Except  as  provided  for  in  Para- 
graph  (bK3)  of  this  Section  and  30 
CFR  771.13,  a  complete  application 
submitted  to  the  regulatory  authority 
within  the  time  required  by  30  CFR 
771.21(aKl)  shall  be  processed  by  the- 
regulatory  authority  so  that  an  appli¬ 
cation  is  approved  or  denied- 

(1)  Within  eight  months  after  the 
date  of  approval  of  a  regulatory  pro¬ 
gram,  unless  a  State  or  its  regulatory 
authority  is  specifically  enjoined  from 
submitting  a  State  program,  or  the 
regulatory  authority  is  specifically  en¬ 
joined  from  implementing  a  regula¬ 
tory  program  but  in  no  case  later  than 
February  3, 1981;  and, 

(ii)  If  an  informal  conference  has 
been  held  pursuant  to  30  CFR  786.14, 
within  60  days  from  the  close  of  the 
conference.  • 

(2)  Subsequent  operation  of  regula¬ 
tory  programs.  Except  as  provided  for 
in  Paragraph  (bK3)  of  this  Section,  a 
complete  application  submitted  to  the 
regulatory  authority  after  the  time  re¬ 
quired  in  30  CFR  771.21(aXl)  and  in 
accordance  with  30  CFR  771.21(b) 
shall  be  processed  by  the  regulatory 
authority,  so  that  an  application  Is  ap¬ 
proved  or  denied  within  the  following 
times: 

(i)  If  an  informal  conference  has 
been  held  under  Section  786.14,  within 
60  dajrs  of  the  close  of  the  conference; 
or 

(li)  If  no  informal  conference  has 
been  held  under  30  CFR  786.14,  thei\ 
within  a  reasonable  time  after  the  re¬ 
ceipt  by  the  regulatory  authority  of 


the  complete  iq>pllcation.  The  regula¬ 
tory  authority  shall  determine  the 
time  for  processing  and  shall  establish 
provisions  for  the  processing  time  in 
the  regulatory  program,  taking  into 
account— 

(1)  The  time  needed  for  proper  inves¬ 
tigation  of  the  proposed  permit  and 
adjacent  areas; 

(ii)  The  complexity  of  the  applica¬ 
tion;  and 

(iii)  Whether  written  objections  to 
or  comments  on  the  complete  applica¬ 
tion  have  been  filed  with  the  regula¬ 
tory  authority. 

(3)  Notwithstanding  any  of  the  fore¬ 
going  provisions  of  this  Section,  no 
time  limit  under  the  Act  or  this  Sec¬ 
tion  requiring  the  regulatory  authori¬ 
ty  to  act  shall  be  considered  expired 
from  the  time  the  regulatory  authori¬ 
ty  initiates  a  proceeding  under  30  CFR 
786.17(d)  until  the  final  decision  of  the 
hearing  body. 

(c)  If  an  informal  conference  is  held 
under  Section  786.14,  the  regulatory 
authority  shall  give  its  written  find¬ 
ings  to  the  permit  iq>pllcant  and  to 
each  person  who  is  a  party  to  the  con¬ 
ference,  approving,  modifsdng  or  deny¬ 
ing  the  iq>plication  in  whole,  or  in 
part,  and  stating  the  specific  reasons 
therefor  in  the  decision. 

(d)  If  no  such  informal  conference 
has  been  held,  the  regulatory  authori¬ 
ty  shall  give  its  written  findings  to  the 
permit  iq}plicant,  approving,  modify¬ 
ing  or  denying  the  application  in 
whole,  or  in  part,  and  stating  the  spe¬ 
cific  reasons  in  the  decision. 

(e)  Simultaneously,  the  regulatory 
authority  shall— 

(1)  Give  a  copy  of  its  decision  to: 

(1)  Each  person  and  government  offi¬ 
cial  who  filed  a  written  objection  or 
comment  with  respect  to  the  applica¬ 
tion;  and 

(ii)  The  Regional  Director  together 
with  a  copy  of  any  permit  issued,  if 
the  regulatory  authority  is  a  state 
agency;  and 

(2)  Publish  a  summary  of  its  decision 
in  a  newspiq^er  or  similar  periodical  of 
general  circulation  in  the  general  area 
of  the  proposed  operation. 

(f)  Within  10  days  after  the  granting 
of  a  permit,  including  the  filing  of  the 
performance  bond  or  other  equivalent 
quarantee  which  complies  with  Sub- 
cluq>ter  J  of  this  Chapter,  the  regula¬ 
tory  authority  shall  notify  the  local 
government  officials  in  the  local  politi¬ 
cal  subdivision  in  which  the  area  of 
land  to  be  affected  is  located  that  a 
permit  has  been  issued  and  shall  de¬ 
scribe  the  location  of  the  lands  within 
the  permit  area. 

1 786.25  Penatt  tenns. 

(a)  Each  permit  shall  be  issued  for  a 
fixed  term  not  to  exceed  5  years.  A 
longer  fixed  permit  term  may  be 
granted,  if— 


(1)  The  application  is  full  and  com¬ 
plete  for  the  specified  longer  term; 
and 

(2)  The  applicant  shows  that  a  speci¬ 
fied  longer  term  is  reasonably  needed 
to  allow  the  applicant  to  obtain  neces¬ 
sary  financing  of  equipment  and  the 
opening  of  the  operation,  and  this 
need  is  confirmed,  in  writing,  by  the 
iq)plicant’s  propos^  source  for  the  fi- 
nimcing. 

(b)  (1)  A  permit  shall  terminate,  if 
the  permittee  has  not  begun  the  siu*- 
face  coal  mining  and  reclamation  oper¬ 
ation  covered  by  the  permit  wlthte  3 
years  of  the  issuance  of  the  permit. 

(2)  The  regulatory  authority  may 
grant  reasonable  extensions  of  time 
for  commencement  of  these  oper¬ 
ations,  upon  receipt  of  a  written  state¬ 
ment  showing  that  such  extensions  of 
time  are  necessary,  if- 

•  (i)  Litigation  precludes  the  com¬ 
mencement  or  threatens  substantial 
economic  loss  to  the  permittee,  or 

(ii)  There  are  conditions  beyond  the 
control  and  without  the  fault  or  negli¬ 
gence  of  the  permittee. 

(3)  With  respect  to  coal  to  be  mined 
for  use  in  a  synthetic  fuel  facility  or 
specified  major  electric  generating  fa¬ 
cility,  the  permittee  shall  be  deemed 
to  have  commenced  surface  mining  op¬ 
erations  at  the  time  that  the  construc¬ 
tion  of  the  synthetic  fuel  or  generat¬ 
ing  facility  is  initiated. 

(4)  Extensions  of  time  granted  by 
the  regulatory  authority  under  this 
paragraph  shall  be  specifically  set 
forth  in  the  permit  and  notice  of  the 
extension  shall  be  made  to  the  public. 

(c)  Permits  may  be  suspended,  re¬ 
voked,  or  modified  by  the  regulatory 
authority,  in  accordance  with  30  CFR 
785.13,  785.15,  785.16,  785.18,  788.11,' 
and  Subchapter  L  of  this  Chapter. 

S  786.27  Condition*  of  permit*:  (General 
and  right  of  entry. 

Each  permit  issued  by  the  regula¬ 
tory  authority  shall  ensure  that— 

(a)  Except  to  the  extent  that  the 
regulatory  authority  otherwise  directs 
in  the  permit  that  specific  actions  be 
taken,  the  permittee  shall  conduct  all 
surface  coal  mining  and  reclamation 
operations  as  described  in  the  com¬ 
plete  iq>pllcation;  and, 

(b)  The  permittee  shall  allow  the  au¬ 

thorized  representatives  of  the  Secre¬ 
tary,  including,  but  not  limited  to,  in¬ 
spectors  and  fee  compliance  officers, 
and  the  State  regulatory  authority, 
without  advance  notice  or  a  search 
warrant,  upon  presentation  of  i4>pro- 
priate  credenti^  and  without  delay, 
to—  - 

(1)  Have  the  rights  of  entry  provided 
for  in  30  CFR  840.12  and  842.13;  and. 

(2)  Be  accompanied  by  private  per¬ 
sons  for  the  purpose  of  conducting  an 
Inspection  in  accordance  with  30  CFR 
842.  when  the  inspection  is  in  response 
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to  an  alleged  violation  reported  to  the 
regulatory  authority  by  the  private 
person. 

(c)  The  permittee  shall  conduct  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  only  on  those  lands  specifically 
designated  on  the  nu4>s  submitted 
under  30  CFR  779-780  or  783-784  and 
approved  for  the  term  of  the  permit 
and  which  are  subject  to  the  perform¬ 
ance  bond  or  other  equivalent  guaran¬ 
tee  in  effect  pursuant  to  Subchapter  J. 

§784.29  CoadUkHM  of  penaits:  Enviroa- 
Bwat,  public  heaHh,  and  safety. 

Each  permit  issued  by  the  regula¬ 
tory  authority  shall  msure  and  con¬ 
tain  specific  conditions  requiring  that 
the — 

(a)  Permittee  shall  take  all  possible 
steps  to  minimize  any  adverse  impact 
to  the  envirorunent  or  public  health 
and  safety  resulting  from  noncompli¬ 
ance  with  any  term  or  condition  of  the 
permit,  including,  but  not  limited  to: 

(1)  Any  accelerated  or  additioruJ 
monitoring  necessary  to  determine  the 
nature  and  extent  of  noncompliance 
and  the  results  of  the  noncompliance; 

(2)  Immediate  implementation  of 
measures  necessary  to  comply;  and 

(3)  Warning,  as  soon  as  possible 
after  learning  of  such  noncompliance, 
any  person  whose  health  and  safety  is 
in  Imminent  danger  due  to  the  non- 
(XHnpliance. 

(b)  The  permittee  shall  dispose  of 
solids,  sludge,  filter  backwash,  or  pol¬ 
lutants  removed  in  the  course  of  treat¬ 
ment  or  control  of  waters  or  emissions 
to  the  air  in  the  manner  required  by 
Subchapter  K  of  this  Chapter,  the 
regulatory  program,  and  which  pre¬ 
vents  violation  of  any  other  applicable 
State  or  Federal  law. 

(c)  The  permittee  shall  conduct  its 
operations— 

(1)  In  accordance  with  any  measures 
specified  in  the  permit  as  necessary  to 
prevent  significant,  imminent  environ¬ 
mental  harm  to  the  health  or  safety  of 
the  public;  and, 

(2)  Utilizing  any  methods  specified 
in  the  permit  by  the  regulatory  au¬ 
thority  in  approving  alternative  meth¬ 
ods  of  compliance  with  the  perform¬ 
ance  standards  of  the  Act  and  the  reg¬ 
ulatory  program,  in  accordance  with 
the  provisions  of  the  Act,  30  CFR 
786.19(m),  and  Subchapter  K. 


PART  787— ADMINISTRATIVE  AND 
JUDICIAL  REVIEW  OF  DEQSIONS 
BY  REGULATORY  AUTHORITY  ON 
PBUMIT  APPLICATIONS 

Sec. 

787.1  Scope. 

787.2  Objectives. 

787.11  Administrative  review. 

787.13  Judldsl  review. 


AoTBOBirr:  Secs.  102.  201,  601,  503,  504. 
506,  511.  512.  514,  and  526,  Pub.  L.  95-87  (30 
UA.C.  SecUons  1302.  1311,  1251,  1253,  1254, 
1256. 1261, 1363, 1264  and  1276). 

§787.1  Scope. 

This  Part  provides  the  minimum  re¬ 
quirements  for  the  Secretary’s  approv¬ 
al  of  regulatory  program  provisions 
for  administrative  and  Judicial  review 
of  coal  exploration  approval  applica¬ 
tions  and  permit  decisions  by  the  regu¬ 
latory  authority,  or  the  failure  of  the 
regulatory  authority  to  act  on  iq>plica- 
tions  for  (XMd  exploration  approval  or 
permits. 

§787.2  Objectives. 

The  objectives  of  this  Part  are  to 
provide  for  timely  and  thorough 
review  by  administrative  and  Judicial 
bodies  under  regulatory  programs  on 
decisions  of  and  failures  to  act  by  reg¬ 
ulatory  authorities  under  this  Sub¬ 
chapter. 

§787.11  Adadnistrative  review. 

(a)  Within  30  days  after  the  iq>pli- 
cant  or  permittee  is  notified  of  the 
final  decision  of  the  regulatory  au¬ 
thority  concerning  the  iq>plication  for 
a  permit,  revision  or  renewal  thereof, 
permit,  iq>pllcation  for  transfer,  sale, 
or  assignment  of  rights,  or  concerning 
an  ^ypllcatlon  for  <»al  exploration 
under  30  CFR  776.14,  the  applicant, 
permittee  or  any  person  with  an  inter¬ 
est  which  is  or  may  be  adversely  af¬ 
fected  may  request  a  hearing  on  the 
reasons  for  the  final  decision  in  ac¬ 
cordance  with  this  Section. 

(b)  State  profframs. 

(1)  The  regulatory  authority  shall 
commence  the  hearing  within  30  days 
of  such  request.  This  hearing  shall  be 
of  record,  adjudiiattory  in  nature,  and 
no  person  who  presided  at  an  informal 
oonferen<x  under  30  CFR  786.14  shall 
either  preside  at  the  hearing,  or  par¬ 
ticipate  in  the  decision  following  the 
hearing,  or  in  any  administrative 
iq>peal  therefrom. 

(2)  The  regulatory  authority  may, 
imder  such  conditions  as  it  may  pre¬ 
scribe,  grant  such  temporary  relief  as 
it  deems  appropriate,  pending  final  de¬ 
termination  of  the  proceeding,  if: 

(i)  All  parties  to  the  proceeding  have 
been  notified  and  given  an  opportuni¬ 
ty  to  be  heard  on  a  request  for  tempo¬ 
rary  relief; 

(ii)  The  persim  requesting  that  relief 
shows  that  there  is  a  substantial  likeli¬ 
hood  that  he  or  she  will  prevail  on  the 
merits  of  the  final  determination  of 
the  proceeding;  and 

(ill)  The  relief  is  not  to  affect  ad¬ 
versely  the  public  health  or  safety,  or 
cause  significant,  imminent  environ¬ 
mental  harm  to  land,  air,  or  water  re¬ 
sources;  and 

(iv)  The  relief  sought  is  not  the  issu¬ 
ance  of  a  permit  where  a  permit  has 


been  denied,  in  whole  or  in  part,  by 
the  regulatory  authority. 

(3Ki)  For  the  piupose  of  such  hear¬ 
ing,  the  hearing  authority  may  admin¬ 
ister  oaths  and  affirmations,  subpoena 
witnesses  written,  or  printed  materi¬ 
als,  compel  attendance  of  witnesses  or 
production  of  those  materials,  <x>mpel 
discovery,  and  take  evidence,  includ¬ 
ing.  but  not  limited  to.  site  inspections 
of  the  land  to  be  affected  and  other 
surface  coal  mining  and  reclamation 
operations  carried  on  by  the  applicant 
in  the  general  vicdnlty  of  the  proposed 
operations. 

(ii)  A  verbatim  record  of  each  public 
hewing  required  by  this  Section  shall 
be  made,  and  a  transcript  made  availa¬ 
ble  on  the  motion  of  any  party  or  by 
order  of  the  hearing  authority. 

(ill)  Ex  parte  contacts  between  rep¬ 
resentatives  of  the  parties  before  the 
hearing  authority  and  the  hearing  au¬ 
thority  shall  be  prohibiteiL 

(4)  Within  30  dasrs  after  the  close  of 
the  record,  the  hearing  authority  shall 
issue  and  furnish  the  applicant,  and 
each  person  who  participated  in  the 
hearing,  with  the  written  findings  of 
fact,  conclusions  of  law.  and  order  of 
the  hearing  authority  with  respect  to 
the  appeal. 

(5)  ‘The  burden  of  proof  at  such 
hearings  shall  be  on  the  party  seeking 
to  reverse  the  decision  of  the  regula- 
tory  authority. 

(c)  Federal  and  Federal  Land*  Pro¬ 
gram*. 

All  hearings  on  wipUcations  for  per¬ 
mits.  revisions,  renewals  thereof,  per¬ 
mits,  w>pUcations  for  transfer,  sale  or 
assignment  of  rights  granted  under 
permits,  and  applications  for  coal  ex¬ 
ploration  approval  shall  be  of  record 
and  governed  by  5  UJ3.C.  Section  554 
and  43  CFR  Part  4. 

§787.12  Judicial  review. 

(a)  Any  applicant  or  any  person  with 
an  interest  which  is  or  may  be  adverse¬ 
ly  affected  and  who  has  participated 
in  the  administrative  proceedings  as 
an  objector  shall  have  the  right  to 
appeal  as  provided  in  Paragraph  (b)  of 
this  Section,  if— 

(1)  The  applicant  or  person  is  ag¬ 
grieved  by  the  decision  of  the  hearing 
authority  in  an  administrative  review 
proceeding  (inducted  pursuant  to  Sec¬ 
tion  787.11,;  or, 

(2)  Either  the  regulatory  authority 
or  the  hearing  authority  for  adminis¬ 
trative  review  under  Section  787.11 
fails  to  act  within  time  limits  specified 
in  the  Act,  this  Subchapter,  or  the  reg¬ 
ulatory  program,  whichever  applies. 

(b)  (1)  State  programs.  Action  of  the 
regulatory  authority  or  hearing  au¬ 
thority  identified  in  Paragnq>h  (a)  of 
this  Section  shall  be  subject  to  Judicial 
review  by  a  <x>urt  of  competent  Juris¬ 
diction.  as  provided  for  in  the  State 
program,  but  the  availability  of  such 
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review  shall  not  be  construed  to  limit 
the  operation  of  the  rights  established 
in  Section  520  of  the  Act. 

(2)  Federal  programs  and  Federal 
lands  programs.  The  action  of  the  reg¬ 
ulatory  authority  or  hearing  authority 
identified  in  Paragraph  (a)  of  this  Sec¬ 
tion  is  subject  to  Judicial  review  by  the 
United  States  District  Court  for  the 
district  in  which  the  coal  exploration 
or  surface  coal  mining  and  reclama¬ 
tion  operations  is  or  would  be  located, 
in  the  time  and  manner  provided  for 
in  Section  526  (a)!<2)  and  (b)  of  the 
Act.  The  avallibility  of  such  review 
shall  not  be  considered  to  limit  the  op¬ 
erations  of  rights  established  in  Sec¬ 
tion  520  of  the  Act. 


PART  788— PERMIT  REVIEWS,  REVI- 
SIGNS,  AND  RENEWALS,  AND 
TRANSFER,  SALE,  AND  ASSIGN¬ 
MENT  OF  RIGHTS  GRANTED  UNDER 
PERMITS 

Sec. 

788.1  Scope. 

788.2  Objectives. 

788.3  Responsibilities. 

788.5  Definitions. 

788.11  Regulatory  authority  review  of  out¬ 
standing  permits. 

788.13  Permit  revisions. 

788.13  Permit  renewals:  General  require¬ 
ments. 

788.14  Permit  renewals:  Applications. 

788.15  Permit  renesrals:  Terms. 

788.18  Permit  renewals:  Approval  or 
denial. 

788.17  Transfer,  assignment,  or  sale  of 
permit  rights:  Oeneral  requirements. 

788.18  Transfer,  assignment,  or  sale  of 
permit  rights:  Obtaining  approval. 

788.19  Requirements  for  new  permits  for 
persons  succeeding  to  rights  granted 
under  a  permit. 


Authoritt:  Secs.  101,  102,  201,  501,  503, 
504.  506,  507,  508,  509,  510,  511,  513,  514,  515, 
516,  517,  519,  521,  522(e)  and  526(f).  Pub.  L. 
95-87  (30  U.S.C.  Secs.  1202,  1211,  1251,  1253, 
1254,  1256,  1257, 1358, 1259,  1260,  1261,  1263, 
1264,  1265,  1266,  1269,  1271,  1272(e)  and 
1276(f)). 

8  788.1  Scope. 

This  Part  establishes  the  minimum 
requirements  for  the  Secretary’s  ap¬ 
proval  of  regulatory  program  provi¬ 
sions  for— 

(a)  Revisions  to  and  affirmative  peri¬ 
odic  review  of  permits  previously 
issued  by  the  regtilatory  authority: 

(b)  Renewal  of  permits  previously 
issued  by  the  regulatory  authority; 
and 

(c)  Transfer,  sale,  or  assignment  of 
rights  granted  under  permits  previous¬ 
ly  Issued  by  the  regulatory  authority. 

8  788.2  Objectives. 

The  objectives  of  this  Part  are  to¬ 
la)  Provide  pincedures  for  the  regu¬ 
latory  authority  to  review,  revise,  and 
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renew  permits  under  a  regulatory  pro¬ 
gram;  and 

(b)  Provide  procedures  for  transfer, 
sale,  or  assigiment  of  rights  granted 
in  permits  under  a  regulatory  pro¬ 
gram. 

8  788.3  Responsibilities. 

The  regulatory  authority  shall— 

(a)  Elnsure  that  permits  are  revised 
prior  to  changes  in  surface  coal  mining 
and  reclamation  operations; 

(b)  Ensure  that  all  permits  are  regu¬ 
larly  reviewed  to  determine  that  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  under  these  permits  are  con¬ 
ducted  in  compliance  with  the  Ad, 
this  Chapter,  and  the  regulatory  pro¬ 
gram; 

(c)  Effectively  review  and  act  on  ap¬ 
plications  to  renew  existing  permits,  in 
a  timely  manner,  to  ensure  that  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  continue,  if  they  comply  with 
the  Act,  this  Chapter,  and  the  regula¬ 
tory  program;  and. 

(d)  Ensure  Umt  no  person  conducts 
surface  coal  mining  and  re<damation 
operations,  through  the  transfer,  sale, 
or  assignment  of  rights  granted  under 
permits,  without  the  prior  approval  of 
the  regulatory  authority. 

8  788.5  DefinltkHis. 

As  used  in  Sections  788.17  through 
788.19- 

Snccessor  in  interest  means  any 
person  who  succeeds  to  rights  granted 
under  a  permit,  by  transfer,  assign¬ 
ment,  or  sale  of  those  rights. 

Transfer,  assignment,  or  sale  of 
rights  means  a  change  in  ownership  or 
other  effective  control  over  the  right 
to  conduct  surface  coal  mining  oper¬ 
ations  under  a  permit  issued  by  the 
regulatory  authority. 

8  788.11  Regulatory  authority  review  of 
outstanding  permits. 

(a)  (1)  The  regulatory  authority 
shall  review  each  permit  issued  and 
outstanding  under  an  approved  regula¬ 
tory  program  during  the  term  of  the 
permit.  This  review  shall  occtvr  not 
later  than  the  middle  of  the  permit 
term  and  as  required  by  30  CFR 
785.13,  785.14,  785.16,  and  785.18. 

(2)  For  permits  of  longer  than  five 
year  terms,  a  review  of  the  permit 
shall  be  no  less  frequent  than  the 
permit  midterm  or  every  five  years, 
whichever  is  more  frequent. 

(b)  After  this  review,  the  regulatory 
authority  may,  by  order,  require  rea¬ 
sonable  revision  or  modification  of  the 
permit  provisions  to  ensure  compli¬ 
ance  with  the  Act,  this  Chapter,  and 
the  regulatory  program. 

(c)  Copies  of  the  decision  of  the  reg¬ 
ulatory  authority  shall  be  sent  to  the 
permittee. 

(d)  Any  order  of  the  regulatory  au¬ 
thority  requiring  revision  or  modifica- 
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tlon  of  permits  shall  be  based  upon 
written  findings  and  shall  be  subject 
to  the  provisions  for  administrative 
and  Judicial  review  of  30  CFR  787. 

8  788.12  Permit  revisions.  • 

(a)  A  revision  to  a  permit  shall  be 
obtained— 

(1)  For  changes  in  the  surface  coal 
mining  or  reclamation  operations  de¬ 
scribed  in  the  original  iqjplicatlon  and 
approved  under  the  original  permit, 
when  such  changes  constitute  a  sig¬ 
nificant  departure  from  the  method  of 
conduct  of  mining  or  reclamation  op¬ 
erations  contemplated  by  the  original 
permit.  Each  regulatory  authority 
shall  provide  parameters  in  the  regula¬ 
tory  program  to  determine  what 
changes  shall  constitute  significant  de¬ 
partures  as  used  herein. 

(2)  When  required  by  an  order 
issued  under  30  CFR  788.11; 

(3)  In  order  to  continue  operation 
after  the  cancellation  or  material  re¬ 
duction  of  the  liability  insurance 
policy,  capability  of  self-insurance, 
performance  bond,  or  other  equivalent 
guarantee  upon  which  the  original 
permit  was  issued;  or 

(4)  As  otherwise  required  under  the 
regulatory  program. 

(b)  The  application  for  revision  shall 
be  filed  in  accordance  with  the  follow¬ 
ing; 

(1)  The  permittee  shall  submit  the 
iq>plication  to  the  regulatory  authori¬ 
ty  within  the  time  provided  for  by  30 
CFR  771.21(bK3); 

(2)  The  scale  or  extent  of  permit  iq>- 
plication  information  requirements 
and  procedures,  including  notice  and 
hearings,  applicable  to  revision  re¬ 
quests  shall  be  as  provided  in  the  par¬ 
ticular  regulatory  program.  Any  appli¬ 
cation  for  a  revision  which  proposes 
significant  alterations  in  the  oper¬ 
ations  described  in  the  materials  sub¬ 
mitted  in  the  ^)pllcation  for  the  origi¬ 
nal  permit  under  30  CFR  778,  779,  780, 
781,  782,  783,  or  785  or  in  the  condi¬ 
tions  of  the  original  permit,  shall,  at  a 
minimum,  be  subject  to  the  require¬ 
ments  of  30  CFR  786  and  787. 

(c)  The  regulatory  authority  shall 
approve  or  disapprove  the  complete 
application  for  revision,  in  accordance 
with  the  requirements  of  30  CFR  786, 
within  a  reasonable  time  as  estab¬ 
lished  in  the  particular  regulations  for 
the  regulatory  program. 

(d)  Any  extensions  to  the  area  cov¬ 
ered  by  a  permit,  except  for  incidental 
boundary  revisions,  shall  be  made  by 
application  for  a  new  permit  and  shall 
not  be  approved  under  this  Part. 

8  788.13  Permit  renewals:  General  require¬ 
ments. 

(a)  Any  valid,  existing  permit  issued 
pursuant  to  a  regulatory  program 
shall  carry  with  it  the  right  of  succes¬ 
sive  renewal  upon  expiration  of  the 
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term  ot  the  permit,  in  accordance  with 
Sections  788.14-788.16.  Successive  re¬ 
newal  shall  be  available  only  for  those 
areas  which  were  specifically  approved 
by  the  resulatory  authority  on  the  ap¬ 
plication  for  the  existing  permit  as 
within  the  boundaries  of  the  permit. 

(b)  Permit  renewal  shall  not  be 
available  for  conducting  surface  coal 
mhilng  and  reclamation  operations  on 
lands  beyond  the  boundaries  of  the 
permit  area  i4>proved  under  the  exist¬ 
ing  pennlt.  Approval  of  permits  to 
conduct  operations  on  these  lands,  in¬ 
cluding,  but  not  limited  to,  any  re¬ 
mainder  of  the  mine  plan  area  de¬ 
scribed  in  the  i4>plication  for  the  ex¬ 
isting  permit,  shall  be  obtained  in  ac¬ 
cordance  with  Section  788.14(bK2). 

$788.14  Permit  renewals:  Completed  ap¬ 
plications. 

(a)  Contents.  Complete  lujplications 
for  renewals  of  a  permit  shall  be  made 
within  the  time  prescribed  by  30  CFR 
771.21(bK2).  Renewal  i4>plications 
shall  be  in  a  form  and  with  contents 
required  by  the  regulatory  authority 
under  the  regulatory  program  and  in 
accordance  with  Paragraph  (bK2)  of 
this  Section,  including  at  a  minimum, 
the  following: 

(1)  A  statement  of  the  name  and  ad¬ 
dress  of  the  permittee,  the  term  of  the 
renewal  requested,  the  permit  number, 
and  a  description  of  any  changes  to 
the  matters  set  forth  in  the  original 
application  for  a  permit  or  prior 
permit  renewal; 

(2)  A  copy  of  the  newspaper  notice 
and  proof  of  publication  of  same 
under  30  CFR  786.11(a);  and, 

(3)  Evidence  that  liability  insurance 
policy  or  ^equate  self-insurance 
under  30  CFR  8()6.14  will  be  provided 
by  the  applicant  for  the  proposed 
period  of  renewal. 

(b)  Processing  and  review. 

(1)  Complete  applications  for  renew¬ 
al  shall  be  subject  to  the  requirements 
of  public  notification  and  paiticipation 
contained  in  30  CFR  78A11-786.14. 

(2)  If  a  complete  iq)plication  for  re¬ 
newal  of  a  permit  includes  a  proposal 
to  extend  the  mining  and  reclamation 
operation  beyond  the  boundaries  au¬ 
thorized  in  the  existing  permit,  the 
portion  of  the  complete  application 
for  renewal  of  a  valid  permit  which  ad¬ 
dresses  any  new  land  areas  shall  be 
subject  to  the  full  standards  iq>plica- 
ble  to  new  permit  {q>plications  under 
the  Act.  30  CFR  771,  778,  779,  780,  782, 
783,  784,  785,  786,  787,  788,  and  789, 
Subchapter  J  of  this  Chapter,  and  the 
regulatory  program. 

(3)  If  the  surface  coal  mining  recla¬ 
mation  operations  authorized  under 
the  original  permit  were  not  subject  to 
the  standards  contained  in  Sections 
SKKbKS)  (A)  and  (B)  of  the  Act  and 
Section  785.19  of  this  Subchapter,  be¬ 
cause  the  permittee  complied  with  the 


exceptions  to  Section  51(KbK5)  of  the 
Act,  the  portion  of  the  application  for 
renewal  of  the  permit  which  addresses 
any  new  land  areas  previously  identi¬ 
fied  in  the  reclamation  plan  submitted 
pursuant  to  30  CFR  780  or  784  for  the 
original  permit  shall  not  be  subject  to 
the  standards  contained  in  Scions 
501(bK5)  (A)  and  (B)  of  the  Act  and 
Section  785.19  of  this  Subchapter. 

(4)  Before  finally  acting  to  grant  the 
permit  renewal,  the  regulatory  author¬ 
ity  shall  require  any  addltonal  per¬ 
formance,  bond  needed  by  the  permit¬ 
tee  to  comply  with  the  requirements 
of  Section  788.16(aK4)  to  be  filed  with 
the  regulatory  authority. 

9  788.15  Permit  renewals:  Terms. 

Any  permit  renewal  shall  be  for  a 
term  not  to  exceed  the  period  of  the 
original  permit  established  under  30 
CFR  786.25. 

S  788.16  Permit  renewals:  Approval  or 
denial 

(a)  The  regulatory  authority  shall, 
upon  the  basis  of  a  complete  applica¬ 
tion  for  renewal  and  completion  of  all 
procedures  required  under  Sections 
788.14-788.15,  issue  a  renewal  of  a 
permit,  unless  it  is  established  and 
written  findings  by  the  regulatory  au¬ 
thority  are  made  that— 

(1)  The  terms  and  conditions  of  the 
existing  permit  are  not  being  satisfac¬ 
torily  met; 

(2)  The  present  surface  coal  mining 
and  reclamation  operations  are  not  in 
compliance  with  the  environmental 
protection  standards  under  the  Act. 
Subchapter  K  of  this  Chapter,  and  the 
regulatory  program; 

(3)  The  requested  renewal  substan¬ 
tially  Jeopardizes  the  operator’s  con¬ 
tinuing  responsibility  to  comply  with 
the  Act,  this  Chapter  and  the  regula¬ 
tory  program  on  existing  permit  areas; 

(4)  The  operator  has  not  provided 
evidence  that  any  performance  bond 
required  to  be  in  effect  for  the  oper¬ 
ations  will  continue  in  full  force  and 
effect  for  the  proposed  period  of  re¬ 
newal,  as  well  as  any  additional  bond 
the  regulatory  authority  might  re¬ 
quire  pursuant  to  Subchapter  J  of  this 
Chapter;  or. 

(5)  Any  additional  revised  or  updat¬ 
ed  information  required  by  the  regula¬ 
tory  authority  has  not  been  provided 
by  the  applicant. 

(b)  In  determining  whether  to  ap¬ 
prove  or  deny  a  renewal,  the  burden 
shall  be  on  the  opponents  of  renewal. 

(c)  The  regulatory  authority  shall 
send  copies  of  its  de^lon  to  the  appli¬ 
cant.  any  persons  who  filed  objections 
or  comments  to  the  renewal,  and  to 
any  persons  who  were  parties  to  any 
informal  conference  held  on  the 
permit  renewal. 

(d)  Any  person  having  an  interest 
which  is  or  may  be  adversely  affected 


by  the  decision  of  the  regulatory  au¬ 
thority  shall  have  the  right  to  admin¬ 
istrative  and  Judicial  review  set  forth 
in  30  CFR  787. 

$788.17  Transfer,  assignment,  or  sale  of 
permit  rights:  General  requirements. 

No  transfer,  assignment,  or  sale  of 
the  rights  granted  under  any  permit 
issued  pursuant  to  a  regulatory  pro¬ 
gram  shall  be  made  without  the  prior 
written  approval  of  the  regulatory  au¬ 
thority,  in  accordance  with  Sections 
788.17-788.19. 

$788.18  Transfer,  assignment,  or  sale  of 
permit  rights:  Obtaining  approval. 

(a)  Any  person  seeking  to  succeed  by 
transfer,  assignment,  or  sale  to  the 
rights  granted  by  a  permit  issued 
under  a  regulatory  program  shall, 
prior  to  the  date  of  such  transfer,  as¬ 
signment  or  sale— 

(1)  Obtain  the  performance  bond 
coverage  of  the  original  permittee  by 

(1)  Obtaining  transfer  of  the  original ' 
bond; 

(ii)  Obtaining  a  written  agreement 
with  the  original  permittee  and  all 
subsequent  successors  in  interest  (if 
a^)  that  the  bond  posted  by  the  origi¬ 
nal  permittee  and  all  successors  shall 
continue  in  force  on  all  areas  affected 
by  the  original  permittee  and  all  suc¬ 
cessors,  and  supplementing  such  previ¬ 
ous  bonding  with  such  additional  bond 
as  may  be  required  by  the  regulatory 
authority.  If  such  an  agreement  is 
reached,  the  regulatory  authority  may 
authorize  for  each  previous  successor 
and  the  original  permittee  the  release 
of  any  remaining  amount  of  bond  in 
excess  of  that  required  by  the  agree¬ 
ment; 

(ill)  Providing  sufficient  bond  to 
cover  the  original  permit  in  its  entire¬ 
ty  from  inception  to  completion  of  rec¬ 
lamation  operations;  or 

(iv)  Such  other  methods  as  would 
provide  that  reclamation  of  all  areas 
affected  by  the  original  permittee  is 
assured  under  bonding  coverage  at 
least  equal  to  that  of  the  original  per¬ 
mittee;  and 

(2)  Provide  the  regulatory  authority 
with  an  application  for  approval  of 
such  proposed  transfer,  assignment,  or 
sale,  including— 

(i)  The  name  and  address  of  the  ex¬ 
isting  permittee; 

(il)  The  name  and  address  of  the 
person  proposing  to  succeed  by  such 
transfer,  assignment,  or  sale  and  the 
name  and  address  of  that  person’s 
resident  agent; 

(iii)  For  suiTace  mining  activities, 

the  same  information  as  is  required  by 
30  CFR  778.13,  778.14,  778.15, 

778.16(c),  778.18  and  778.19  for  appU- 
cations  for  new  permits  for  those  ac¬ 
tivities;  or 

(iv)  For  underground  mining  activi¬ 
ties.  the  same  information  as  is  re- 
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qulred  by  30  CFR  782.13,  782.14. 
782.15,  782.16(0,  782.18  and  782.16  for 
applications  for  new  permits  for  those 
activities. 

(3)  Obtain  the  written  approval  of 
the  regulatory  authority  for  transfer, 
assignment,  or  sale  of  rights,  according 
to  Paragraph  (c)  of  this  Section. 

(bXl)  The  person  applsring  for  ap¬ 
proval  of  such  transfer,  assignment  or 
sale  of  rights  granted  by  a  permit  shall 
advertise  the  filing  of  the  application 
in  a  newspaper  of  general  circulation 
in  the  locality  of  the  operations  in¬ 
volved.  indicating  the  name  and  ad¬ 
dress  of  the  applicant,  the  original 
permittee,  the  number  and  particular 
geographic  location  of  the  permit,  and 
the  address  to  which  written  com¬ 
ments  may  be  sent  under  this  Para¬ 
graph. 

(2)  Any  person  whose  interests  are 
or  may  be  adversely  affected,  includ¬ 
ing.  but  not  limited  to.  the  head  of  any 
local.  State  or  Federal  government 
agency  may  submit  written  comments 
on  the  application  for  approval  to  the 
regulatory  authority,  within  the  time 
required  by  the  regulations  of  the  par¬ 
ticular  regulatory  program. 

(c)  The  regulatory  authority  may. 
upon  the  basis  of  the  applicant’s  com¬ 
pliance  with  the  requirements  of  Para¬ 
graphs  (a)  and  (b)  of  this  Section, 
grant  written  approval  for  the  trans¬ 
fer,  sale,  or  assignment  of  rights  under 
a  permit,  if  it  first  finds,  in  writing, 
that— 

(1)  The  person  seeking  approval  will 
conduct  the  operations  covered  by  the 
permit  in  accordance  with  the  criteria 
specified  in  30  CFR  785  and  786.19- 
786.21  and  the  requirements  of  the 
Act,  this  Chapter,  and  the  regulatory 
program: 

(2)  The  applicant  has,  in  accordance 
with  30  CFR  788.18(aKl).  submitted  a 
performance  bond  or  other  guarantee 
as  required  by  Subchapter  J  and  at 
least  equivalent  to  the  bond  or  other 
guarantee  of  the  original  permittee; 
and 

(3)  The  applicant  will  continue  to 
conduct  the  operations  Involved  in  full 
compliance  with  the  terms  and  condi¬ 
tions  of  the  original  permit,  unless  and 
until  it  has  obtained  a  new  permit  in 
accordance  with  this  Subchapter  as  re¬ 
quired  in  Section  788.19. 

i  788.19  Reqalremcnto  for  new  permits  for 
persons  succeeding  to  rlgl^  granted 
under  a  permit. 

(a)  A  successor  in  interest  to  a  per¬ 
mittee  who  is  able  to  obtain  the  bond 
coverage  of  the  original  permittee  may 
continue  surface  coal  mining  and  rec¬ 
lamation  operations  according  to  the 
approved  mining  and  reclamation  plan 
and  permit  of  the  original  permittee. 

(b)  Pursuant  to  Section  788.18(cK3), 
any  successor  in  interest  seeking  to 
change  the  conditions  of  mining  or 
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reclamation  operations,  or  any  of  the 
terms  or  conditions  of  the  original 
permit  shall— 

(1)  Make  ^?pllcation  for  a  new 
permit  under  30  CFR  771-787,  if  the 
change  involves  conducting  operations 
outside  the  original  permit  area;  or 

(2)  Make  application  for  a  revised 
permit  xmder  Srotion  788.12. 


suacHAmi  H— (usmviD) 
SUKNAPTil  I— (kfSftVID) 

SUtCHAfTER  J—  ROND  AND  INSURANCE  RE¬ 
QUIREMENTS  FOR  SURFACE  COAL  MINING 
AND  RECLAMATION  OPERATIONS 

PAtT  800— GENERAL  REQUIREMENTS 
FOR  BONDING  OF  SURFACE  COAL 
MINING  AND  RECLAMATION  OP¬ 
ERATIONS  UNDER  REGULATORY 
PROGRAMS 


Sec. 

800.1  8coi>e. 

800.2  Objective. 

800.5  Definitions. 

800.11  Requirement  to  file  s  bond. 

800.12  Requirement  to  file  a  certificate  of 
liability  insurance. 

800.13  Regulatory  authority  responsibil¬ 
ities. 

AuTHoarrr:  Secs.  102,  201(c).  501(b),  503, 
504,  507,  509.  510,  and  519,  Pub.  L.  95-87,  91 
SUt.  448,  449,  488,  470,  471,  474.  477,  479, 
480  and  501  (30  U.S.C.  1201,  1211,  1251, 
1253, 1254, 1257, 1259,  and  1269). 

S  800.1  Scope. 

This  Part  sets  forth  the  minimum 
requirements  for  the  Secretary’s  ap¬ 
proval  of  regulatory  program  provi¬ 
sions  for  bondlpg  and  insuring  surface 
coal  mining  and  reclamation  oper¬ 
ations. 

8800.2  Objective. 

The  objective  of  this  Part  is  to  set 
forth  the  minimum  requirements  and 
responsibilities  for  filing  and  main¬ 
taining  bonds  and  insurance  for  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  under  regulatory  programs,  in 
accordance  with  the  Act. 

8  800.5  Definitions. 

Surety  bond  means  an  indemnity 
agreement  in  a  sum  certain  payable  to 
the  regulatory  authority  executed  by 
the  permittee  which  is  supported  by 
the  performance  guarantee  of  a  corpo¬ 
ration  licensed  to  do  business  as  a 
surety  in  the  State  where  the  surface 
or  underground  coal  mining  operation 
subject  to  the  indemnity  agreement  is 
located. 

Collateral  bond  means  an  indemnity 
agreement  in  a  sum  certain  payable  to 
the  regulatory  authority  executed  by 
the  permittee  and  which  is  supported 
by  the  deposit  with  the  regulatory  au¬ 
thority  of  cash,  negotiable  bonds  of 
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the  United  States,  State  or  municipal¬ 
ities,  negotiable  certificates  of  deposit 
or  an  irrevocable  letter  of  credit  of  any 
bank  organized  or  authorized  to  trans¬ 
act  business  in  the  U.S. 

Self-bond  means  an  indemnity  agree¬ 
ment  in  a  stun  certain  payable  to  the 
regulatory  authority,  executed  by  the 
permittee  and  by  each  individual  and 
business  organization  capable  of  influ¬ 
encing  or  controlling  the  investment 
or  financial  practices  of  the  permittee 
by  virtue  of  his  authority  as  an  officer 
or  ownership  of  all  or  a  significant 
part  of  the  permittee,  and  supported 
by  agreements  granting  the  rei^atory 
authority  a  security  Interest  in  real  or 
personal  property  pledged  to  secure 
performance  by  the  permittee. 

Common-size  comparative  balance 
sheet  means  item  amounts  from  a 
number  of  the  permittee’s  or  appli¬ 
cant’s  successive  yearly  balance  sheets 
arranged  side  by  side  in  a  single  state¬ 
ment  followed  by  common-size  per¬ 
centages  whereby:  (1)  the  asset  total  is 
assigned  a  value  of  100  percent;  (2)  the 
total  of  liabilities  and  owner  equity  is 
also  assigned  a  value  of  100  percent; 
and  (3)  each  individual  asset,  liability, 
and  owner  equity  item  is  shown  as  a 
fraction  of  one  of  the  100  percent 
totals. 

Common  size  comparative  income 
statement  means  an  operator’s  income 
statement  amounts  for  a  number  of 
successive  yearly  periods  arranged  side 
by  side  in  a  single  statement  followed 
by  common-size  percentages  whereby 
net  sales  are  assigned  a  100  percent 
value,  and  then  each  statement  item  is 
shown  as  a  percentage  of  net  sales. 

Retained  earnings  means  stockhold¬ 
er’s  equity  that  has  arisen  from  re¬ 
tained  assets  from  earnings  in  the 
business.  This  shall  include  only  earn¬ 
ings  from  normal  operations  and  not 
gains  from  such  transactions  as  the 
sale  of  plant  assets  or  investments. 

Working  capital  means  the  excess  of 
the  operator’s  current  assets  over  its 
current  liabilities. 

Current  assets  means  cash  and  assets 
that  are  reasonably  expected  to  be  re¬ 
alized  in  cash  or  sold  or  consumed 
within  one  year. 

Current  liabilities  means  debts  or 
other  obligations  that  must  be  paid  or 
liquidated  within  a  short  period  of 
time,  usually  a  year.  This  shall  also  in¬ 
clude  dividends  payable  on  prefeired 
stock  within  one  year. 

Current  ratio  means  the  relation  of 
current  assets  to  ctirrent  liabilities. 

Acid-test  ratio  means  the  relation  of 
quick  assets  to  current  liabilities. 

Quick  assets  means  cash  and  current 
assets  that  can  be  quickly  tiuned  into 
cash. 

C€uh  means  (a)  all  cash  items  except 
cash  (1)  restricted  by  an  agreement,  or 
(2)  described  as  earmarked  for  a  par¬ 
ticular  purpose;  and  (b)  short-term  in- 


13,  im 


15386 


MILES  AND  REGULATIONS 


vestmenta  such  as  stocks,  bonds,  notes, 
and  certificates  of  deposit,  where  the 
intent  and  ability  to  sell  them  in  the 
near  future  is  established  by  the  oper¬ 
ator. 

Liquidity  ratio  means  the  relation 
of  cash  to  ciurent  liabilities. 

Jiuet  ratio  means  the  relation  of 
total  assets  to  total  liabilities. 

Return  on  investment  means  the  re¬ 
lation  of' net  profit  for  the  last  yearly 
period  to  ending  net  worth. 

Net  toorth  means  preferred  and 
common  stock,  all  surplus  accounts, 
and  retained  earnings. 

Net  profit  means  the  bottom  line  of 
the  income  statement  after  taxes,  in¬ 
cluding  taxes  based  on  income,  adjust¬ 
ments.  all  extra-ordinary  income  and 
expense,  but  before  preferred  and 
common  stock  dividends. 

Capital  assets  means  those  assets 
such  as  land,  buildings  and  equipment 
held  for  use  in  the  production  or  sale 
of  other  assets  or  services. 

S  800.11  Requirement  to  file  a  bond. 

(a)  After  an  application  for  a  new, 
revised  or  renewed  permit  to  conduct 
surface  coal  mining  and  reclamation 
operations  has  been  approved  under 
Subchapter  O  of  this  Chapter,  but 
before  such  permit  is  issued,  the  appli¬ 
cant  shall  fUe  with  the  regiilatory  au¬ 
thority  a  performance  bond  payable  to 
the  regulatory  authority.  The  per¬ 
formance  bond  will  be  conditioned 
upon  the  faithful  performance  of  all 
the  requirements  of  the  Act,  this 
Chapter,  the  regulatory  program,  and 
the  protons  of  the  reclamation  plan 
and  permit.  The  amount,  duration, 
form,  conditions  and  terms  of  the  per¬ 
formance  bond  shall  conform  to  30 
CFR  Parts  805  and  806. 

(b)  An  operator  shall  not  disturb 
surface  acreage  or  extend  any  under¬ 
ground  shafts,  tunnels  or  operations 
prior  to  receipt  of  approval  from  the 
regulatory  authority  of  a  performance 
bond  covering  the  surface  acreage  to 
be  affected. 

(1)  Liability  on  the  performance 
bond  shall  cover  all  surface  coal 
mining  and  reclamation  operations  to 
be  conducted  within  the  permit  area 
during  the  life  of  the  mine.  After  the 
amount  of  the  bond  has  been  deter¬ 
mined  for  the  permit  area  in  accord¬ 
ance  with  30  CFR  Parts  805,  the  per¬ 
mittee  or  iq>plicant  may  either  file— 

(1)  The  entire  performance  bond  re¬ 
quired  during  the  term  of  the  permit; 
or 

(ii)  An  incremental  bond  schedule 
and  the  new  performance  bond  re¬ 
quired  for  the  first  increment  in  the 
schedule. 

(2)  When  the  operator  elects  to  “in¬ 
crement"  the  amoimt  of  the  perform¬ 
ance  bond  during  the  term  of  the 
permit,  he  shall  identify  the  initial 
and  successive  incremental  areas  for 


bonding  on  the  permit  application 
map  submitted  for  approval  as  pro¬ 
vided  in  30  CFR  780.14,  and  shaU 
specify  the  proportion  of  the  total 
bond  amount  required  for  the  term  of 
the  permit  which  will  be  filed  prior  to 
commencing  operations  on  each  incre¬ 
mental  area.  The  scheduled  amoimt  of 
each  performance  bond  increment 
shall  be  filed  in  the  sequence  approved 
in  the  permit,  and  shall  be  filed  with 
the  regulatory  authority  at  least  30 
days  prior  to  the  commencement  of 
surface  coal  mining  and  reclamation 
operations  in  the  next  incremental 
area. 

(c)  The  amount,  duration,  form,  con¬ 
ditions  and  terms  of  the  performance 
bond  shall  conform  to  30  CFR  Parts 
805  and  806. 

$800.12  Requirement  to  file  a  certificate 
of  liability  insurance. 

Each  applicant  for  a  permit  shall 
submit  to  the  regulatory  authority,  as 
part  of  the  permit  application— 

(a)  A  certificate  issued  by  an  insur¬ 
ance  company  authorized  to  do  busi¬ 
ness  in  the  United  States.  The 
amount,  duration,  form,  conditions 
and  terms  of  this  insurance  shall  con¬ 
form  to  30  CFR  806.14;  or, 

(b)  Evidence  that  it  satisfies  iq>pllca- 
ble  State  or  Federal  self-insurance  re¬ 
quirements  and  that  self-insurance  for 
liability  is  otherwise  consisteht  with  30 
CFR  806.14. 

$800.13  Reculatory  authority  responsibil¬ 
ities. 

(a)  The  regulatory  authority  shall 
prescribe  and  furnish  the  form  for 
filing  a  performance  bond. 

(b)  The  regulatory  authority  shall 
prescribe  terms  and  conditions  for  per¬ 
formance  bonds  and  insurance  by  reg¬ 
ulations  which  meet,  at  a  minimum, 
the  requirements  of  Parts  805  and  806. 

(c)  The  regtilatory  authority  shall 
determine  the  amotmt  of  the  perform¬ 
ance  bond  required  for  the  permit 
area,  including  adjustments  to  the  ini¬ 
tial  amount  from  time-to-time  as  land 
acreages  in  the  permit  area  are  re¬ 
vised.  or  when  other  relevant  condi¬ 
tions  change  according  to  the  mini- 
miun  '  requirements  of  Section 
805.11(a). 

(d)  The  regulatory  authority  may 
not  accept  a  self-bond  in  lieu  of  a 
surety ‘or  collateral  bond,  unless  the 
permittee  meets  the  requirements  of 
Section  806.11(b)  and  any  additional 
requirements  in  the  State  or  Federal 
program. 

(e)  The  regulatory  authority  shall 
release  the  permittee  from  his  bond 
and  insurance  requirements  consistent 
with  30  CFR  Part  807. 

(f)  The  regulatory  authority  shall 
cause  all  or  part  of  a  bond  to  be  for¬ 


feited  consistent  with  30  CFR  Part 
808. 


PART  805— AMOUNT  AND 
DURATION  OF  PERFORMANCE  BOND 

Sec. 

805.1  Scope. 

805.11  Determination  of  bond  amount. 

805.12  Minimum  amount. 

805.13  Period  of  llablUty. 

805.14  Adjustment  of  amount. 

Authoritr.  Secs.  102,  201(0,  501(b).  503, 
504,  507,  508,  509,  510,  515,  and  518,  Pub.  L. 
05-87,  91  SUt.  448,  449,  468,  470,  471,  474, 
478,  479,  480,  491,  and  495  (30  UA.C.  1201, 
1211, 1251,  1253,  1254. 1257, 1258, 1259, 1280, 
1285,  and  1266). 

$  805.1  Scope. 

This  Part  sets  forth  the  minimum 
requirements  for  the  Se(nretary’s  ap¬ 
proval  of  regulatory  program  provi¬ 
sions  for  determining  the  amounts  and 
time  periods  of  liability  for  perform¬ 
ance  bonds  for  surface  coal  mining 
and  reclamation  operations. 

$  805.11  Determination  of  bond  amount 

(a)  The  standard  iqiplled  by  the  reg¬ 
ulatory  authority  in  determining  the 
amount  of  performan(«  bond  shall  be 
the  estimated  cost  to  the  regulatory 
authority  if  it  had  to  perform  the  rec¬ 
lamation.  restoration  and  abatement 
worii  required  of  a  person  who  con¬ 
ducts  surface  coal  mining  and  reclama¬ 
tion  operations  under  the  Act,  this 
Chiqiter.  the  regulatory  program,  and 
the  permit,  and  such  additional  worii 
as  would  be  required  to  achieve  com¬ 
pliance  with  the  general  standards  for 
revegetation  in  Section  816.116(bK3) 
or  817.116(bK3)  in  the  event  the  per¬ 
mittee  fails  to  implement  an  approved 
alternative  postnilning  land  use  plan 
within  the  two  years  required  by  Sec¬ 
tion  816.116(bK3KU)  or 

817.116(bK3Kil).  This  amount  shall  be 
based  on.  but  not  be  limited  to¬ 
il)  The  estimated  costs  submitted  by 
the  permittee  in  accordance  with  30 
CFR  780.18  and  784.13. 

(2)  The  additional  estimated  costs  to 
the  regulatory  authority  which  may 
arise  from  applicable  public  contract¬ 
ing  requirements  or  the  need  to  bring 
personnel  and  equipment  to  the 
permit  area  after  its  abandonment  by 
the  permittee  to  perform  reclamation, 
restoration,  and  abatement  work. 

(3)  All  additional  estimated  costs 
necessary,  expedient,  and  incident  to 
the  satisfactory  completion  of  the  re¬ 
quirements  identified  in  this  para- 
gnq>h. 

(4)  An  additional  amount  based  on 
factors  of  cost  changes  during  the  pre¬ 
ceding  5  years  for  the  types  of  activi¬ 
ties  associated  with  the  reclamation  to 
be  performed;  and 
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(5)  Such  other  cost  information  as 
may  be  required  by  or  available  to  the 
regulatory  authority. 

8  805.12  Minimum  amount 

The  amount  of  the  bond  for  surface 
coal  mining  and  reclamation  oper¬ 
ations  shall  be  $10,000  at  a  minimum, 
for  the  entire  area  under  one  permit 
and  be  sufficient  to  assure  perform¬ 
ance  of  reclamation,  restoration  and 
abatement  work  reqtiired  of  a  person 
who  conducts  surface  coal  mining  and 
reclamation  operations  under  the  Act, 
this  Chapter,  the  regulatory  program, 
and  the  provisions  of  the  permit,  if  the 
work  had  to  be  performed  by  the  regu¬ 
latory  authority  in  the  event  of  for¬ 
feiture. 

8  805.13  Period  of  liabilHy. 

(a)  Liability  under  performance 
bond(s)  applicable  to  a  permit  shall 
continue  until  all  reclamation,  restora¬ 
tion  and  abatement  work  required  of 
persons  who  conduct  surface  coal 
mining  and  reclamation  operations 
under  requirements  of  the  Act,  this 
Chapter,  the  regulatory  program  and 
the  pro^lons  of  the  permit  has  been 
completed,  and  the  permit  terminated 
by  release  of  the  permittee  from  any 
further  liability  in  accordance  with  30 
CPR  Part  807. 

(b)  In  addition  to  the  period  neces¬ 
sary  to  achieve  compliance  with  all  re¬ 
quirements  of  the  Act,  this  chapter, 
the  regulatory  program  and  the 
permit  including  the  standards  for  the 
success  of  revegetation  as  required  by 
30  CFR  816.116  and  817.116,  the 
period  of  liability  under  performance 
bond  shall  continue  for  a  minimum 
period  beginning  with  the  last  year  of 
augmented  seeding,  fertilizing,  irriga¬ 
tion  or  other  work.  The  minimum 
period  of  liability  shall  continue  in 
areas  of  more  than  26.0  inches  average 
annual  precipitation,  for  not  less  than 
five  years  or  in  areas  of  26  inches  or 
less  average  annual  precipitation,  for 
not  less  than  ten  years.  The  period  of 
liability  shall  begin  again  whenever 
augmented  seeding,  fertilizing,  irriga¬ 
tion  or  other  work  is  required  or  con¬ 
ducted  on  the  site  prior  to  bond  re¬ 
lease. 

(c)  If  the  regulatory  authority  ap¬ 
proves  a  long-term  intensive  agricul¬ 
tural  postmining  land  use,  in  accord¬ 
ance  with  30  CFR  816.133,  the  applica¬ 
ble  5-  or  10-year  period  of  liability 
shall  commence  at  the  date  of  initial 
planting  for  such  long-term  intensive 
agricultural  land  use. 

(d)  The  regulatory  authority  may. 
upon  a  written  finding,  after  approv¬ 
ing  a  long  term  intensive  agricultural 
land  use.  grant  an  exception  to  the  re- 
vegetation  requirements  of  30  CFR 
816,  but  shall  not  grant  exception  to 
the  period  of  liability  in  this  Section. 
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8  805.14  AfIJastiiieiit  of  amoant. 

(a)  The  amount  of  the  performance 
bond  liability  applicability  to  a  permit 
shall  be  adjusted  by  the  regulatory  au¬ 
thority  as  the  acreage  in  the  permit 
area  is  revised,  methods  of  mining  op¬ 
eration  change,  standards  of  reclama¬ 
tion  changes  or  when  the  cost  of 
future  reclamation,  restoration  or 
abatement  work  changes.  The  regula¬ 
tory  authority  shall  notify  the  permit¬ 
tee  of  any  proposed  bond  adjustment 
and  provide  the  permittee  an  opportu¬ 
nity  for  an  informal  conference  on  the 
adjiistment.  The  regulatory  authority 
shall  review  each  outstanding  per¬ 
formance  bond  at  the  time  that  permit 
reviews  are  conducted  under  30  CFR 
788.11,  and  re-evaluate  those  perform¬ 
ance  bonds  in  accordance  with  the 
standards  in  Section  805.11. 

(b)  A  permittee  may  request  reduc¬ 
tion  of  the  required  performance  bond 
amount  upon  submission  of  evidence 
to  the  regulatory  authority  proving 
that  the  permittee’s  method  of  oper¬ 
ation  or  other  circumstances  will 
reduce  the  maximum  estimated  cost  to 
the  regulatory  authority  to  complete 
the  reclamation  responsibiUtes  and 
therefore  warrant  a  reduction  of  the 
bond  amount.  The  request  shall  be 
considered  as  a  request  for  partial 
bond  release  in  accordance  with  the 
procedures  of  Part  807  of  this  Chap¬ 
ter. 


PART  806— FORIA  CONDITIONS, 
AND  TERMS  OF  PERFORMANCE 
BONDS  AND  UABIUTY  INSURANCE 

Sec. 

806.1  Scope. 

806.11  Form  of  the  performance  bond. 

806.12  Terms  and  conditions  of  the  bond. 

806.13  Replacement  of  bonds. 

806.14  Terms  and  conditions  for  liability 
Insurance. 

Autroutt:  Secs.  102.  201(c),  501(b),  503, 
504.  507(f),  509.  510,  515,  516  and  519,  Pub. 
L.  95-87,  91  Stat.  448,  449,  468,  470,  471,  477, 
479,  480.  486.  495,  and  501  (30  UAC.  1302. 
1211,  1251. 1258, 1254,  1357, 1259, 1260. 1265, 
1366.  and  1369). 

8806.1  Scope. 

This  Part  establishes  the  minimum 
standards  for  the  Secretary’s  approval 
of  regulatory  program  provisions  for 
the  form  of  the  bond  for  surface  coal 
mining  and  reclamation  operations, 
and  the  terms  and  conditions  applica¬ 
ble  to  bonds  and  liability  insurance. 

8  806.11  Form  of  the  performance  bond. 

(a)  The  form  for  the  performance 
bond  shall  be  prescribed  by  the  regula¬ 
tory  authority  in  a(x»rdance  with  this 
Section.  ’The  regulatory  authority 
shall  allow  for  either 

(1)  A  surety  bond,  or 

(2)  A  collateral  boncL 
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(b)  ’The  regulatory  authority  may 
accept  a  self-bond  from  the  applicant 
under  the  following  conditions: 

(1)  The  applicant  shall  desigiutte  the 
name  and  address  of  a  suitable  agent 
to  receive  service  of  process  in  the 
State  where  the  surface  coal  mining 
operation  is  l(x»ted. 

(2)  ’The  applicant,  or  the  applicant’s 
parent  organization  in  the  event  the 
applicant  is  a  subsidiary  corporation, 
has  a  net  worth,  certified  by  a  certi¬ 
fied  public  accountant,  of  no  less  than 
six  times  the  total  amount  of  self-bond 
obligations  on  all  permits  issued  to  the 
applicant  in  the  Uplted  States  for  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations. 

(3)  ’The  applicant  grants  the  regula¬ 
tory  authority  a  mortgage  or  security 
interest  in  real  or  personal  property 
located  in  the  state  which  shall  have  a 
fair  market  value  equal  to  or  greater 
than  the  obligation  created  under  the 
indemnity  agreement. 

(4)  ’The  instrument  creating  such 
mortgage  or  security  interest  shall 
vest  such  interest  in  the  regulatory  au¬ 
thority  so  as  to  seemre  the  right  and 
power  in  the  regulatory  authority  to 
immediately  attach  said  property  con¬ 
current  with  the  Issuance  of  a  notice 
of  forfeiting  under  30  CFR  Part  808, 
and  to  sell  or  otherwise  dispose  of  the 
property  by  a  public  or  private  trans¬ 
action,  and  to  establish  the  regulatory 
authority  as  the  sole  secured  creditor 
with  respect  to  such  property,  so  as  to 
assure  the  regulatory  authority  of  a 
preferred  claim  over  all  other  creditors 
in  case  of  bankruptcy.  For  classes  of 
property  with  respect  to  which  a  pre¬ 
ferred  claim  cannot  be  maintained 
against  subsequent  bona  fide  purchas¬ 
ers  for  value  under  the  Uniform  Com- 
merdal  Code,  the  instrument  shall  re¬ 
quire  possession  of  the  property  by 
the  regulatory  authority. 

’The  property  subject  to  the  seimrity 
interest  shall  not  be  subject  to  any 
conflicting  or  prior  security  interest. 
The  instrument  creating  the  interest 
in  real  property  shall  be  recorded  as 
authorized  for  fee  interests. 

’The  instrument  creating  the  secu¬ 
rity  interest  in  personal  property  shall 
be  recorded  in  accordance  with  and 
otherwise  conform  to  the  require¬ 
ments  of  the  Uniform  Commercial 
Code  for  perfecting  a  security  interest 
in  the  State.  In  order  for  the  regula¬ 
tory  authority  to  evaluate  the  adequa¬ 
cy  of  the  property  offered  to  satisfy 
this  requirement,  the  applicant  shall 
submit  a  schedule  of  the  real  or  per¬ 
sonal  property  which  will  be  pleitged 
to  secure  the  obligations  under  the  in¬ 
demnity  agreement.  The  schedule 
shall  include— 

(1)  A  description  of  the  property; 

(il)  The  value  of  the  property.  ’The 
property  shall  be  valued  at  fair  market 
value  as  determined  by  an  appraisal 
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conducted  by  appnlsera  i4>pointed  by 
the  regulatory  authority.  The  i4>prais* 
al  ahall  be  expeditiously  made,  and  a 
copy  thereof  furnished  to  the  regula¬ 
tory  authority  and  the  permittee.  The 
reasonable  expense  of  the  i4>pralsal 
shall  be  borne  by  the  permittee;  and 

(iil)  Proof  of  the  mortgagor’s  posses¬ 
sion  of  and  title  to  the  unencumbered 
real  property  within  the  state  which  is 
offered  to  secure  the  obligations  under 
the  bond.  Such  proof  shall  include— 

(A)  If  the  interest  arises  under  a 
Federal  or  State  lease,  a  status  report 
prepared  by  an  attorney,  satisfactory 
to  the  regulatory  authority  as  disinter¬ 
ested  and  competent  to  so  evaluate  the 
asset,  and  an  affidavit  from  the  owner 
in  fee  establishing  that  the  leasehold 
could  be  transferred  to  the  regulatory 
authority  upon  forfeiture; 

(B)  If  title  is  in  fee.  a  title  certificate 
or  similar  evidence  of  title  and  encum¬ 
brances  prepared  by  an  abstract  office 
authorized  to  transact  business  within 
the  State  and  satisfactory  to  the  regu¬ 
latory  authority;  and 

(C)  The  property  shall  not  include 
any  lands  in  the  process  of  being 
mined,  reclaimed,  or  the  subject  of 
this  i4>plication.  The  operator  may 
offer  any  lands  the  bonds  for  which 
have  been  released.  In  addition,  any 
land  used  as  security  shall  not  be 
mined  while  it  is  security. 

(Iv)  Proof  the  person  granting  the 
security  interest  holds  possession  of 
and  title  to  personal  property  within 
the  State  which  is  offer^  to  secure 
the  obligation  of  the  permittee  under 
the  bond.  Evidence  of  such  ownership 
shall  be  submitted  in  that  form  satis¬ 
factory  to  the  regulatory  authority. 
The  personal  property  offered  shall 
not  include— 

(A)  Property  in  which  a  security  in¬ 
terest  is  held  by  any  person; 

(B)  Goods  which  the  operator  sells 
in  the  ordinary  course  of  his  business; 

(C)  Fixtures; 

(D)  Securities  which  are  not  negotia¬ 
ble  bonds  of  the  UB.  Government  or 
general  revenue  bonds  of  the  State; 

(E)  Certificates  of  deposit  which  are 
not  federally  insured  or  where  the  de¬ 
pository  is  unacceptable  to  the  regula¬ 
tory  authority. 

(5)  The  applicant,  or  the  I4>plicant’s 
parent  organization  in  the  event  the 
i4>Plicant  is  a  subsidiary  corporation, 
shall  have  demonstrated  to  the  satis¬ 
faction  of  the  regulatory  authority  a 
history  of  financial  solvency  and  con¬ 
tinuous  operation  as  a  business  entity 
for  ten  years  prior  to  filing  the  iu>pll- 
cation.  For  purposes  of  this  para- 
gn4>h,  such  demonstration  shall  in¬ 
clude  a  financial  statement  in  suffi¬ 
cient  detail  to  allow  the  regulatory  au¬ 
thority  to  determine  whether  it  is  rea¬ 
sonable  to  predict  from  the  ownership 
patterns  and  financial  history  of  the 
I4>plicant  that  it  will  be  financi^ly  ca¬ 
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pable  of  completing  all  reclamation  re¬ 
quirements  throughout  the  life  of  the 
surface  coal  mining  and  reclamation 
operations.  Such  statement  shall  in¬ 
clude  at  the  minimum- 

(i)  Identification  of  operator  by— 

(A)  For  corporations,  name,  address, 
telephone  ntunber,  irtAte  of  incorpora¬ 
tion.  principal  place  of  business,  prin¬ 
cipal  office  in  the  state  where  the  op¬ 
eration  is  located,  the  name,  title  and 
authority  of  persons  signing  the  appli¬ 
cation.  and  a  statement  of  authority  to 
do  business  in  the  state  where  the  op¬ 
eration  is  located;  and 

(B)  For  all  other  forms  of  business 
enterprises,  name  address  and  tele¬ 
phone  number  and  statement  of  how 
the  enterprise  is  organized,  law  of  the 
state  under  which  it  is  formed,  place 
of  business,  and  relationship  and  au¬ 
thority  of  the  person  signing  the  ap¬ 
plication.  and  principal  office  in  the 
State  where  the  operation  is  located; 

(ii)  Estimated  amoimt  of  bond  likely 
to  be  required  after  approval  of  the 
permit  which  will  be  determined  in  ac¬ 
cordance  with  30  CFR  Part  805,  and 
the  ertlmated  maximum  liability  likely 
to  be’required  during  the  life  of  the 
mine; 

(iil)  History  of  other  bonds  procured 
by  operator  for  mining  operations  in 
any  State,  including- 

(A)  Names  of  sureties,  if  any,  for 
outstanding  bonds; 

(B)  Amounts  of  outstanding  bonds; 

(C)  Name  of  any  surety  which 
denied  any  bond;  and 

(D)  Unsatisfied  claims  against  any 
bond; 

(iv)  Brief  chronological  history  of 
business  operations  conducted  within 
the  last  10  years  including  information 
showing— 

(A)  Continuous  operations;  and 

(B)  The  Jurisdiction  within  which 
each  such  operation  has  been  conduct¬ 
ed; 

(V)  A  financial  statement,  includ¬ 
ing— 

(A)  Audited  financial  statements 
prepared  and  certified  by  a  disinterest¬ 
ed  independent  Certified  Public  Ac¬ 
countant.  All  statements  shall  be  pre¬ 
pared  following  generally  accepted 
principles  of  accounting  and  shall  in¬ 
clude— 

(DA  common-size  comparative  bal¬ 
ance  sheet  which  shows  assets,  liabil¬ 
ities,  and  owner’s  equity  for  ten  years. 
The  regulatory  authority  shall  have 
the  discretion  to  increase  this  length 
of  time  to  any  period  which  is  neces¬ 
sary  to  show  financial  solvency  and 
continuous  operation.  The  common- 
size  comparative  balance  sheet  must 
be  detailed  with  regard  to  owner’s 
equity,  especially  retained  earnings,  so 
as  to  set  forth  a  series  of  retained 
earning  statements  showing  the 
changes  that  have  occurred  in  re¬ 
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tained  earnings  during  the  required 
period  of  time; 

(2)  A  common-size  comparative 
income  statement  which  shows  all  rev¬ 
enues  and  expenses  for  ten  years  or 
for  such  longer  time  as  is  required  for 
the  common  size  comparative  balance 
sheet;  and 

(3)  A  statement  of  the  operator’s 
working  ciq>ital  and  an  analysis  of 
assets  and  liabilities  which  shall  in¬ 
clude  the  following  calculated  for  each 
year  covered  by  the  common-size  com¬ 
parative  balance  sheet  and  income 
statement— 

(i)  A  schedule  showing  the  percent¬ 
age  of  each  classification  of  current 
assets  to  total  current  assets; 

(ii)  The  current  ratio; 

(ill)  The  acid-test  ratio; 

(iv)  The  liquidity  ratio; 

(V)  The  asset  ratio;  and 

(vi)  The  return  on  investment. 

(4)  In  addition  to  the  above,  all 
ratios  must  be  calculated  with  the 
bond  amount  added  to  the  operator’s 
current  or  total  liabilities; 

(5)  A  ratio  of  the  operator’s  ciq>ital 
assets  subject  to  a  mortgage  or  secu¬ 
rity  interest  to  those  liabilities  to 
which  the  assets  are  subject.  If  the 
offer  of  real  property  or  collateral  for 
the  bond  will  alter  this  ratio,  this  must 
be  illustrated. 

(B)  A  satisfactory  basis  to  compare 
all  ratios  submitted  pursuant  to  (A) 
above. 

(C)  The  regulatory  authority  shall 
have  the  right  to  challenge,  prohibit, 
or  prescribe  the  Inclusion  of  any  spe¬ 
cific  item  or  the  value  thereof  within 
any  of  the  above  statements  or  ratios. 
If  the  value  is  challenged,  the  regula¬ 
tory  authority  shaU  appoint  an  ap¬ 
praiser  or  appraisers  to  value  the  item. 
Any  such  iq>praisal  shall  be  expedi¬ 
tiously  made,  and  a  copy  thereof  fur¬ 
nished  to  the  regulatory  authority  and 
the  permittee.  The  reasonable  expense 
of  the  appraisers  shall  be  borne  by  the 
operator.  The  findings  of  the  appraisal 
shall  be  final  and  binding. 

(D)  A  final  determination  by  the  in¬ 
dependent  Certified  Public  Account¬ 
ant  regarding  the  operator’s  ability  to 
satisfactorily  meet  all  obligaticms  and 
costs  under  the  proposed  reclamation 
plan  for  the  life  of  the  mine. 

(E)  If  the  regulatory  authority 
deems  necessary,  evidence  of  financial 
responsibility  through  letters  of 
credit,  or  a  rating  of  securities  issued 
to  the  applicant  by  a  recognized  na¬ 
tional  securities  rating  company. 

(vl)  A  statement  listing  any  liens 
filed  on  the  assets  of  the  permittee  or 
applicant  in  any  Jurisdiction  in  the 
United  States,  actions  pending  or 
Judgments  rendered  within  the  last 
ten  years  against  the  permittee  or  iq>- 
plicant  but  not  satisfied,  and  peUtions 
or  actions  in  bankruptcy  including  ac¬ 
tions  for  reorganization.  Each  such 
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lien,  action,  petition,  or  Judgment 
shall  be  identified  by  the  named  par¬ 
ties,  the  Jurisdiction  in  which  the 
matter  was  filed,  the  case,  file  or 
docket  number,  the  date  of  filing  and 
final  disposition  or  current  status  of 
any  action  still  pending. 

(vii)  A  statement  listing  any  notices 
issued  by  the  Securities  and  Exchange 
Commission  or  proceedings  initiated 
by  any  party  alleging  a  failure  to 
comply  with  any  public  disclosure  or 
reporting  requirement  under  the  secu¬ 
rities  laws  of  the  United  States.  Such 
statement  shall  include  a  summary  of 
each  such  allegation,  including  the 
date,  the  requirement  alleged  to  be 
violated,  the  party  making  the  allega¬ 
tion,  and  the  disposition  or  current 
status  thereof. 

(6Ki)  The  indemnity  agreement  has 
been  executed  by  the  applicant,  said 
agreemevit  has  also  been  execute  hy. 

(A)  If  a  corporation,  then  by  two 
corporate  officers  who  are  authorized 
to  sign  the  agreement  by  a  resolution 
of  the  board  of  directors,  a  copy  of 
which  shall  be  provided. 

(B)  To  the  extent  the  history  or 
assets  of  a  parent  organization  are 
relied  upon  t9  make  the  showings  of 
this  Part,  then  the  parent  organiza¬ 
tion  and  every  parent  organization  of 
which  it  is  a  subsidiary,  whether  first- 
tier,  second-tier,  or  further  removed, 
in  the  form  of  (A)  above; 

(C)  If  the  applicant  is  a  partnership, 
all  of  its  general  partners  and  their 
parent  organization  or  principal  inves¬ 
tors;  and 

(D)  If  the  applicant  is  a  married  in¬ 
dividual.  the  applicant's  spouse. 

(ii)  The  name  of  each  person  who 
signs  the  indemnity  agreement  shall 
be  typed  or  printed  beneath  the  signa¬ 
ture.  Any  person  who  occupies  more 
than  one  of  the  specified  positions 
shall  indicate  each  capacity  in  which 
he  or  she  signs  the  indemnity  agree¬ 
ment. 

(iii)  The  indemnity  agreement  shall 
be  a  binding  obligation.  Jointly  and 
severally,  on  all  who  execute  it. 

(iv)  For  purposes  of  this  paragraph- 
principal  investor  or  parent  organiza¬ 
tion  means  anyone  with  a  10  percent 
or  more  beneficial  ownership  interest, 
directly  or  indirectly,  in  the  applicant. 

(7)  If  at  any  time  the  conditions 
upon  which  the  self-bond  was  ap¬ 
proved  no  longer  prevail,  the  regula¬ 
tory  authority  shall  require  the  post¬ 
ing  of  a  surety  or  collateral  bond 
before  mining  operations  may  contin¬ 
ue. 

(c)  The  Secretary  may  approve,  as 
part  of  a  State  or  Federal  program,  an 
alternative  bonding  system,  if  it  will 
achieve  the  following  objectives  and 
'purposes  of  the  bonding  program: 

(1)  The  alternative  must  assure  that 
the  regulatory  authority  will  have 
available  sufficient  money  to  complete 


the  reclamation,  restoration  and 
abatement  provisions  for  all  permit 
areas  which  may  be  in  default  at  any 
time;  and 

(2)  The  alternative  must  provide  a 
substantial  economic  incentive  for  the 
permittee  to  comply  with  all  reclama¬ 
tion  provisions. 

S  806.12  Terms  and  conditions  of  the 
bond. 

(a)  The  performance  bond  shall  be 
in  an  amount  determined  by  the  regu¬ 
latory  authority  as  provided  in  30  CFR 
805.11  and  805.12. 

(b)  The  performance  bond  shall  be 
payable  to  the  regulatory  authority. 

(c)  The  performance  bond  shall  be 
conditioned  upon  faithful  perform¬ 
ance  of  all  of  the  requirements  of  the 
Act.  this  Chapter,  the  regulatory  pro¬ 
gram,  and  the  conditions  of  the  permit 
and  shall  cover  the  entire  permit  area. 

(d)  The  duration  of  the  bond  shall 
be  for  the  time  period  provided  in  30 
CFR  805.13. 

(e)  Surety  bonds  shall  be  subject  to 
the  following  conditions: 

(1)  The  regulatory  authority  shall 
not  accept  the  bond  of  a  surety  com¬ 
pany  unless  the  bond  shall  not  be  can¬ 
cellable  by  the  surety  at  any  time  for 
any  reason  including,  but  not  limited 
to  non-pasrment  of  premium  or  bank¬ 
ruptcy  of  the  permittee  during  the 
period  of  liability.  Surety  bond  cover¬ 
age  for  permitted  lands  not  disturbed 
may  be  cancelled  with  the  consent  of 
the  regulatory  authority;  provided, 
the  surety  gives  at'  least  sixty  days 
notice  to  both  the  permittee  and  the 
regulatory  authority  of  the  Intent  to 
cancel  prior  to  cancellation.  Such 
notice  shall  be  by  certified  mail  and 
shall  not  be  effective  until  received  by 
both  the  permittee  and  regulatory  au¬ 
thority.  Cancellation  shall  not  be  ef¬ 
fective  for  lands  subject  to  bond  cover¬ 
age  which  are  distiu’bed  after  receipt 
of  notice,  but  prior  to  approval  by  the 
regulatory  authority.  The  regulatory 
authority  may  approve  such  cancella¬ 
tion  only  if  a  replacement  bond  is  filed 
by  the  permittee  prior  to  the  cancella¬ 
tion  date,  or  the  permit  is  amended  so 
that  the  surface  coal  mining  oper¬ 
ations  approved  under  the  permit  are 
reduced  to  the  degree  necessary  to 
cover  all  the  costs  attributable  to  the 
completion  of  reclamation  operations 
on  the  reduced  permit  area  in  accord¬ 
ance  with  30  CFR  Part  805  and  the  re¬ 
maining  performance  bond  liability. 

(2)  The  regulatory  authority  shall 
not  accept  a  surety  company’s  bond  in 
excess  of  the  company’s  maximiun 
single  obligation  as  provided  by  State 
law  in  the  State  where  the  permit  area 
is  located,  unless  the  surety  company 
satisfies  State  law  for  exceeding  that 
limit.  In  States  where  no  maximum 
single  obligation  limit  is  established  by 
State  law,  the  regulatory  authority 


shall  not  accept  surety  bonds  in  excess 
of  10  percent  of  the  surety  company’s 
ciq}ital  surplus  account  as  shown  on  a 
balance  sheet  certified  by  a  Certified 
Public  Accountant. 

(3)  The  regulatory  authority  shall 
not  accept  surety  bonds  from  a  surety 
company  for  any  person,  on  all  per¬ 
mits  held  by  that  person,  in  excess  of 
three  times  the  company’s  maximum 
single  obligation  as  provided  by  State 
law  or,  in  the  absence  cf  State  law,  as 
provided  in  paragraph  (eK2)  of  this 
Section. 

(4)  The  regulatory  authority  may 
provide  in  the  bond  that  the  amount 
shall  be  confessed  to  Judgment  upon 
forfeiture,  if  this  procedure  is  author¬ 
ized  by  State  law. 

(5)  The  bond  shall  provide  that  the 
surety  and  the  permittee  shall  be 
Jointly  and  severally  liable. 

(6)  The  bond  shall  provide  that— 

(i)  The  surety  will  give  prompt 
notice  to  the  permittee  and  the  regula¬ 
tory  authority  of  any  notice  received 
or  action  filed  alleging  the  insolvency 
or  bankruptcy  of  the  siu«ty,  or  alleg¬ 
ing  any  violations  of  regulatory  re¬ 
quirements  which  could  result  in  sus¬ 
pension  or  revocation  of  the  surety’s 
license  to  do  business; 

(li)  In  the  event  the  surety  becomes 
unable  to  fulfill  its  obligations  under 
the  bond'  for  any  reason,  notice  shall 
be  given  immediately  to  the  permittee 
and  the  regulatory  authority, 

(iii)  Upon  the  inciq>acity  of  a  surety 
by  reason  of  bankruptcy,  insolvency  or 
su^nsion  or  revocation  of  its  license, 
the'  permittee  shall  be  deemed  to  be 
without  bond  coverage  in  violation  of 
Section  800.1 Kb)  and  shall  discontinue 
surface  coal  mining  operations  imtil 
new  performance  bond  coverage  is  ap¬ 
proved. 

(f)  Collateral  bonds,  except  for  let¬ 
ters  of  credit,  shall  be  subject  to  the 
following  conditions: 

(1)  The  regulatory  authority  shall 

obtain  possession  of  and  keep  in  custo¬ 
dy  all  collateral  deposited  by  the  ap¬ 
plicant,  until  authorized  for  release  or 
replacement  as  provided  in  this  Sub- 
chiq>ter.  * 

(2)  The  regulatory  authority  shall 
value  collateral  at  their  current 
market  value,  not  face  value. 

(3)  The  regulatory  authority  shall 
require  that  certificates  of  dej^t  be 
assigned  to  the  regulatory  authority, 
in  writing,  and  upon  the  books  of  the 
bank  issuing  such  certificates. 

(4)  The  regulatory  authority  shall 
not  accept  an  Individual  certificate  for 
a  denomination  in  excess  of  $40,000,  or 
maximum  insurable  amount  as  deter¬ 
mined  by  FJ>.I.C.  and  FJS.L.I.C. 

(5)  The  regulatory  authority  shall 
require  the  banks  issuing  these  certifi¬ 
cates  to  waive  all  rights  of  setoff  or 
liens  which  it  has  or  might  have 
against  those  certificates. 
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(6)  The  regulatory  authority  shall 
only  accept  automatically  renewable 
certiflcates  of  deposit. 

(7)  The  regulatory  authority  shall 
require  the  applicant  to  deposit  suffi¬ 
cient  amounts  of  certificates  of  depos¬ 
it.  to  assiu%  that  the  regulatory  au¬ 
thority  aill  be  able  to  liquidate  those 
certificates  prior  to  maturity,  upon 
forfeiture,  for  the  amount  of  the  bond 
required  by  this  Subchapter. 

(g)  Letters  of  credit  shall  be  {ptbject 
to  the  following  conditions— 

(1)  The  letter  may  only  be  issued  by 
a  bank  organized  or  authorized  to  do 
business  in  the  U.S.— 

(2)  The  letter  must  be  irrevocable 
prior  to  a  release  by  the  regulatory  au¬ 
thority  in  accordance  with  30  CFR 
Part  807; 

(3)  The  letter  must  be  payable  to  the 
regulatory  authority  in  part  or  in  full 
upon  demand  and  receipt  from  the 
regulatory  authority  of  a  notice  of  for¬ 
feiture  issued  in  accordance  with  30 
CFR  Part  808. 

(4)  The  regulatory  authority  shall 
not  accept  a  letter  of  credit  in  excess 
of  10  percent  of  the  bank’s  ciq>ital  sur¬ 
plus  account  as  shown  on  a  balance 
sheet  certified  by  a  Certified  PubUc 
Accountant. 

(5)  The  regulatory  authority  shall 
not  accept  letters  of  credit  from  a 
bank  for  any  person,  on  all  permits 
held  by  that  person,  in  excess  of  three 
times  the  company’s  maximum  single 
obligation  as  provided  by  State  law  or, 
in  the  absence  of  State  law,  as  pro¬ 
vided  in  paragraph  (eK2)  of  this  Sec¬ 
tion. 

(6)  ’The  regulatory  authority  may 
provide  in  the  indemnity  agreement 
that  the  amount  shall  be  confessed  to 
Judgment  upon  forfeiture,  if  this  pro¬ 
cedure  is  authorized  by  State  law. 

(7)  The  bond  shall  provide  that— 

(1)  The  bank  will  give  prompt  notice 
to  the  permittee  and  the  regulatory 
authority  of  any  notice  received  or 
action  filed  alleging  the  insolvency  or 
bankruptcy  of  the  bank,  or  alleging 
any  vlcAations  of  regulatory  require¬ 
ments  which  could  result  in  suspen¬ 
sion  or  revocation  of  the  bank’s 
charter  or  license  to  do  business; 

(ii)  In  the  event  the  bank  becomes 
unable  to  fulfill  its  obligations  under 
the  letter  of  credit  for  any  reason, 
notice  shall  be  given  immediately  to 
the  permittee  and  the  regulatory  au¬ 
thority; 

(iii)  Upon  the  InciqMcity  of  a  bank 
by  reason  of  bankruptcy,  insolvency  or 
sudq>ension  or  revocation  of  its  charter 
or  license,  the  permittee  shall  be 
deemed  to  be  without  performance 
bond  coverage  in  violation  of  Section 
800.11(b)  and  shall  discontinue  surface 
coal  mining  operations  until  new  per¬ 
formance  bond  coverage  is  approved. 


$  806.13  Replacement  of  bonds. 

(a)  The  regulatory  authority  may 
allow  permittees  to  replace  existing 
surety  or  collateral  bonds  with  other 
surety  or  collateral  bonds,  if  the  liabil¬ 
ity  which  has  accrued  against  the  per¬ 
mittee  on  the  permit  area  is  trans¬ 
ferred  to  such  replacement  bonds. 

(b)  The  regulatory  authority  may 
allow  the  permittee  to  replace  existing 
surety  or  collateral  bonds  with  a  self¬ 
bond,  provided  that  the  permittee 
meets  the  requirements  of  self-bond¬ 
ing  as  provided  in  806.11(b). 

(c)  The  regulatory  authority  shall 
not  release  existing  performance 
bonds  until  the  permittee  has  submit¬ 
ted  and  the  regulatory  authority  has 
iqjproved  acceptable  replacement  per¬ 
formance  bonds.  A  replacement  of  per¬ 
formance  bonds  pursuant  to  this  Sec¬ 
tion  shall  not  constitute  a  release  of 
bond  under  30  (^FR  Part  807. 

S  806.14  Terms  and  conditions  for  liability 
Insorance. 

(a)  The  regulatory  authority  shall 
require  the  applicant  to  submit  at  the 
time  of  permit  application,  a  certifi¬ 
cate  certifsring  that  the  applicant  has 
a  public  liability  insurance  policy  in 
force  for  the  smface  coal  mining  and 
reclamation  operation  for  which  the 
permit  is  sought.  ’The  certificate  shall 
provide  for  personal  injury  and  prop¬ 
erty  damage  protection  in  an  amount 
adequate  to  compensate  all  persons  in¬ 
jured  or  property  damaged  as  a  result 
of  surface  coal  mining  and  reclamation 
operations,  including  use  of  explosives 
and  damage  to  water  wells,  and  enti¬ 
tled  to  compensation  imder  the  appli¬ 
cable  provisions  of  State  law.  lilini- 
mum  insurance  coverage  for  bodily 
injury  shall  be  $300,000  for  each  oc¬ 
currence  and  $500,000  aggregate;  and 
minimum  insurance  coverage  for  prop¬ 
erty  damage  shall  be  $300,000  for  each 
occurrence  and  $500,000  aggregate. 

(b)  The  policy  shall  be  maintained  in 
full  force  during  the  life  of  the  permit 
or  any  renewal  thereof,  including  com¬ 
pletion  of  all  reclamation  operations 
under  this  C!hapter. 

^  (c)  ’The  policy  shall  include  a  rider 
requiring  that  the  insurer  notify  the 
regulatory  authority  whenever  sub¬ 
stantive  changes  are  made  in  the 
policy,  including  any  termination  or 
failure  to  renew. 

(d)  The  regulatory  authority  may 
accept  from  the  applicant,  in  lieu  of  a 
certificate  for  a  public  liability  insur¬ 
ance  policy,  satisfactory  evidence  from 
the  iq>plicant  that  it  satisfies  iq^plica- 
ble  State  self-insurance  requirements 
iqjproved  as  part  of  the  regulatory 
program  and  the  requirements  of  this 
Section. 


PART  807— PROCEDURES,  CRITERIA 

AND  SCHEDULE  FOR  RELEASE  OF 

PERFORMANCE  BOND 

Sec. 

807.1  Scope. 

807.11  Procedures  for  seeking  release  of 
performance  bond. 

807.12  Criteria  and  schedule  for  release  of 
performance  bond. 

Authobitt:  Secs.  102,  201(c).  501(b),  503, 
504,  507(b).  508,  509.  510.  515.  516.  and  519, 
Pub.  L.  95-87.  91  Stat.  448.  449,  468,  470,  471, 
475,  478,  479,  480,  486,  495,  and  501  (30 
VJB.C.  1202,  1211,  1251,  1253,  1254.  1257, 
1258,  1259,  1260, 1265, 1266.  and  1269). 

9  807.1  Scope. 

’This  Part  sets  forth  the  minimum 
provisions  for  the  Secretary’s  approval 
of  regulatory  program  procedures  and 
(niteria  for  release  of  performance 
bonds  for  surface  coal  mining  and  rec¬ 
lamation  operations.  ’This  includes  the 
filing,  notice,  and  hearing  require¬ 
ments,  and  the  standards  by  which  ap¬ 
plications  for  release  shall  be  evaluat¬ 
ed. 

9807.11  Procedures  for  seeking  release  of 
performance  bond. 

(a)  Bond  release  application  and 
content*.  The  permittee  or  any  person 
authorized  to  act  on  his  behalf,  may 
file  an  application  with  the  regulatory 
authority  for  release  of  aH  or  part  of 
the  performance  bond  liability  appli- 
(»ible  to  a  particular  permit  after  all 
reclamation  restoration  and  abate¬ 
ment  work  in  a  reclamation  phase  as 
defined  in  section  807.12(e)  of  this 
Part  has  been  completed  on  the  entire 
permit  area  or  on  an  area  approved 
pursuant  to  section  800.11(bX2)  for 
the  in(u«mental  filing  and  release  of 
bond  liability. 

(1)  Applications  may  only  be  filed  at 
times  or  seasons  that  allow  the  regula¬ 
tory  authority  to  evaluate  properly 
the  reclamation  operations  alleged  to 
have  been  completed.  ’The  times  or 
seasons  appropriate  for  the  evaluation 
of  certain  types  of  reclamation  shall 
be  identified  in  the  mining  and  recla¬ 
mation  operations  plan  required  in 
Subchapter  O  of  this  Chapter  and  ap¬ 
proved  by  the  regulatory  authority. 

(2)  The  Implication  shall  include 
copies  of  letters  sent  to  adjoining 
property  owners,  surface  owners.  l(x»l 
government  bodies,  planning  agencies, 
and  sewage  and  water  treatment  facili¬ 
ties  or  water  companies  in  the  locality 
of  the  permit  area,  notifying  them  of 
the  permittee’s  intention  to  seek  re¬ 
lease  of  performance  bond(s).  These 
letters  shall  be  sent  before  the  permit¬ 
tee  files  the  implication  for  release. 

(3)  Within  30  days  after  filing  the 
application  for  release  the  permlttift 
shall  submit  proof  of  publication  of 
the  advertisement  required  by  para¬ 
graph  (b)  of  this  Section.  Such  proof 
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of  publication  shall  be  considered  part 
of  the  bond  release  application. 

(b)  Nevatpaver  advertUement  of  ap¬ 
plication.  At  the  time  of  filing  an  im¬ 
plication  under  this  Section,  the  per¬ 
mittee  shall  advertise  the  filing  of  the 
implication  in  a  newspaper  of  general 
circulation  -  in  the  locality  of  the 
permit  area.  The  advertisement  shall— 

(1)  Be  placed  in  the  newspimer  at 
least  once  a  week  for  four  (4)  consecu¬ 
tive  weeks; 

(2)  Show  the  name  of  the  permittee, 
including  the  number  and  date  of  issu¬ 
ance  or  renewal  of  the  permit; 

(3)  Show  the  precise  location  and 
the  number  of  acres  of  the  lands  sub¬ 
ject  to  the  application; 

(4)  Show  the  total  amount  of  bond 
in  effect  for  the  permit  area  and  the 
amount  for  which  release  is  sought; 

(5)  Summarize  the  reclamation,  res¬ 
toration  or  abatement  work  done,  in¬ 
cluding.  but  not  limited  to.  backstow- 
ing  or  mine  sealing,  if  impUcable.  and 
give  the  dates  of  completion  of  that 
work; 

(6)  Describe  the  reclamation  results 
achieved,  as  they  relate  to  compliance 
with  the  Act.  this  Chimter.  the  regula¬ 
tory  program,  and  the  H>proved 
mining  and  reclamation  plan  and 
permit;  and 

(7)  State  that  written  comments,  ob¬ 
jections,  and  requests  for  a  public 
hearing  or  informal  conference  may 
be  submitted  to  the  office  of  the  regu¬ 
latory  authority,  provide  the  address 
of  that  office,  and  the  closing  date  by 
which  comments,  objections,  and  re¬ 
quests  must  be  received. 

(c)  Objections  and  requests  for  hear¬ 
ing.  Written  objections  to  the  pro¬ 
posed  bond  release  and  requests  for  an 
informal  conference  may  be  filed  with 
the  regulatory  authority  by  any  af¬ 
fected  person  within  thirty  (SO)  days 
following  the  last  advertisement  of  the 
filing  of  the  application.- For  the  pur¬ 
pose  of  this  Section,  an  affected 
person  is— 

(1)  Any  person  with  a  valid  legal  in¬ 
terest  which  might  be  adversely  af¬ 
fected  by  bond  release;  and 

(2)  The  responsible  officer  or  head 
of  any  Federal.  State  or  local  govern¬ 
ment  agency  which— 

(1)  Has  Jurisdiction  by  law  or  QMCial 
expertise  with  respect  to  any  environ¬ 
mental,  social  or  economic  impact  in¬ 
volved,  or 

(ii)  Is  authorized  to  develop  and  en¬ 
force  environmental  standards  with 
respect  to  surface  coal  mining  and  rec¬ 
lamation  operations. 

(d)  Inspection  by  regulatory  authori¬ 
ty.  The  regulatory  authority  shall  in¬ 
spect  and  evaluate  the  reclamation 
work.  Involved  within  30  days  after  re¬ 
ceiving  a  completed  application  for 
b(»id  release,  or  as  soon  thereafter  as 
sreather  conditions  permit.  The  sur¬ 
face  owner,  or  agent,  or  leasee  shall  be 
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given  notice  of  such  Inqjection  and 
may  participate  with  the  regulatory 
authority  in  making  the  bond  release 
inspection. 

(e)  Informal  conferences. 

Under  a  regulatory  program  provid¬ 
ing  for  an  informal  conference  on  pro¬ 
posed  bond  releases,  the  regulatory 
authority  shall  schedule  a  conference 
if  written  objections  are  filed  and  a 
conference  is  requested.  The  confer¬ 
ence  shall  be  held  in  the  locality  of 
the  permit  area  for  which  bond  release 
is  sought. 

(1)  Notice  of  an  informal  conference 
shall  be  published  in  the  Federal  Reg¬ 
ister.  under  Federal  programs,  or  in 
the  official  State  publication,  where 
such  exists,  under  State  programs,  and 
in  a  newspaper  of  general  circulation 
in  the  locality  of  the  conference,  at 
least  two  weeks  before  the  date  of  the 
confereiMse. 

(2)  The  informal  conference  shall  be 
held  within  30  days  from  the  date  of 
the  notice. 

(3)  The  requirements  of  Section  5  of 
the  Administrative  Procedures  Act  (5 
UJB.C.  Sec.  554)  shall  not  iq>ply  to  the 
conduct  of  the  informal  conference.' 

(4)  An  electronic  or  stenognvhic 
record  shall  be  made  of  the  conference 
and  the  record  maintained  for  access 
by  the  parties,  until  final  release  of 
the  bond,  unless  recording  is  waived 
by  all  of  the  parties  to  the  conference. 

(f)  Regulatory  authority  review  and 
decision, 

(I)  The  regulatory  authority  shall 
consider,  during  inspection  evaluation, 
hearing  and  decision— 

(1)  Whether  the  permittee  has  met 
the  criteria  for  release  of  the  bond 
under.  Section  807.12; 

(II)  The  degree  of  difficulty  in  com¬ 
pleting  any  remaining  reclamation, 
restoration  or  abatement  worii;  and 

(ill)  Whether  pollution  of  surface 
and  subsurface  water  Is  occurring,  the 
probability  of  future  pollution  or  the 
continuance  of  any  present  pollution, 
and  the  estimated  cost  of  abating  any 
poUutlon. 

(2)  If  no  informal  conference  has 
been  held  under  Paragraph  (e),  the 
regulatory  authority  shall  notify  the 
permittee  and  any  other  interested 
parties  in  writing  of  its  decision  to  re¬ 
lease  or  not  to  release  all  or  part  of 
the  performance  bond  or  deposit 
within  sixty  (60)  days  from  the  receipt 
of  the  completed  application,  or 
within  thirty  days  from  the  close  of 
the  public  comment  period  if  com¬ 
ments  were  received,  whichever  occurs 
last. 

(3)  If  there  has  been  an  Informal 
cmiference  held  under  Paragnq>h  (e). 
the  notification  of  the  decision  shall 
be  made  to  the  permittee  and  all  inter¬ 
ested  parties  within  thirty  days  after 
condusion  of  the  conference. 


(4)  The  notice  of  the  decision  shall 
state  the  reasons  for  the  decision,  rec¬ 
ommend  any  corrective  actions  neces¬ 
sary  to  secure  the  release,  and  notify 
the  permittee  and  all  interested  par¬ 
ties  of  their  right  to  request  a  public 
hearing  in  accordance  with  Para¬ 
graphs  (g)  and  (h)  of  this  Section. 

(5)  The  regulatory  authority  shall 
not  release  the  bond  until: 

(i)  The  town,  city  or  other  munici¬ 
pality  nearest  to.  or  the  county  in 
which  the  siulace  coal  mining  and  rec¬ 
lamation  operation  is  located  has  re¬ 
ceived  at  least  thirty  dasrs  notice  of 
the  release  by  certified  mail;  and 

(11)  The  right  to  request  a  public 
hearing  pursuant  to  Pangnqph  (g)  of 
this  Section  has  not  bem  exercised,  or 
a  final  decision  by  the  hearing  author¬ 
ity  approving  the  release  has  been 
issued  pursuant  to  Paragraph  (h)  of 
this  Section. 

(g)  Administrative  review-public 
hearings. 

Following  receipt  of  the  decision  of 
the  regulatory  authority  under  Para¬ 
graph  (f),  the  permittee  or  any  affect¬ 
ed  person  may  request  a  public  hear¬ 
ing  on  the  reasons  for  that  decision. 
Requests  for  hearings  shall  be  filed 
within  30  days  after  the  permittee  and 
other  parties  are  notified  of  the  deci¬ 
sion  of  the  regulatory  authority  under 
Paragnq>h  (f ). 

(h)  Publie  hearings.  Public  hearings 
required  under  this  Section  shall  be 
conducted  as  follows: 

(i)  Federal  programs  and  Federal 
lands  program. 

Public  hearings  shall  be  conducted 
in  accordance  with  5  USC  Sec.  554  and 
the  rules  of  the  Department’s  Office 
of  Hearings  and  ^peals,  43  CFR  4. 

(U)  State  programs. 

The  regulatory  authority  shall 
inform  the'  permittee,  local  govern¬ 
ment,  and  any  object^  party  of  the 
time.  date,  and  place  of  the  hearing 
and  publish  notice  of  the  hearing  in 
the  official  State  publication.  If  any, 
and  in  a  newqiaper  of  general  circula¬ 
tion  in  the  locality  of  the  permit  area 
twice  a  week  for  two  consecutiva  weeks 
before  the  hearing.  The  hearing  shall 
be  adjudicatory  in  nature  and  be  held 
within  30  days  of  the  receipt  of  the  re- 
queri,  in  the  town  or  dty  nearest  the 
permit  area,  or  the  State  capital,  at 
the  option  of  the  objector.  The  regula- 
tOTy  authority  may  sulvoena  wit¬ 
nesses  and  printed  materials  and 
compel  the  attendance  of  witnesses 
and  production  of  the  materials  at  the 
hearing.  A  verbatim  record  of  the 
hearing  shall  be  made  and  the  tran- 
scxi^  made  available  on  the  motion  of 
any  party  or  by  order  of  the  regula¬ 
tory  authority.  ‘The  dedalon  of  the 
hearing  authority  shall  be  made 
within  30  days  of  the  hearing.  Parties 
aeddng  to  reverse  the  decision  or  any 
part  of  the  dedalon  of  the  regulatory 
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authority  which  is  the  subject  of  the 
hearing  shall  have  the  burden  of  pre¬ 
senting  a  preponderance  of  evidence, 
to  persuade  the  hearing  authority 
that  the  decision  cannot  be  supported 
by  the  reasons  given  in  the  notifica¬ 
tion  of  the  regulatory  authority’s  deci¬ 
sion. 

1807.12  Criteria  and  schedule  for  reiease 
of  yerfonaanee  bond. 

(a)  The  regulatory  authority  shall 
not  release  any  liability  under  per¬ 
formance  bonds  until  it  finds  that  the 
permittee  has  met  the  requirements  of 
the  applicable  reclamation  phase  as 
defined  in  Paragraph  (e)  of  this  Sec¬ 
tion.  The  regulatory  authority  may  re¬ 
lease  portions  of  the  liability  under 
performance  bonds  i4>plicable  to  a 
permit  following  completion  of  recla¬ 
mation  phases  on  the  entire  permit 
area  or  on  incremental  areas  within 
the  permit  area  which  have  been  des¬ 
ignated  in  the  iq>proved  reclamation 
plan. 

(b)  The  maximum  liability  under 
perf(»mance  bonds  vpUcable  to  a 
permit  which  may  be  released  at  any 
time  iHior  to  the  release  of  all  acreage 
frmn  the  permit  area  shall  be  calculat¬ 
ed  by  multiplying  the  ratio  between 
the  acreage  on  which  a  reclamation 
phase  has  been  ocmipleted  and  the 
total  acreage  in  the  permit  area,  times 
the  total  liability  under  performance 
bonds  applicable  to  a  permit,  times: 

(1)  0.6  if  reclamation  phase  I  has 
been  completed,  or 

(2)  0.25  if  reclamation  phase  n  has 
been  completed. 

(c)  Acreage  may  be  released  fitun 
the  permit  area  only  after  reclamation 
phase  in  has  been  completed.  The 
maximum  performance  bond  liability 
VPlicable  to  a  permit  which  may  be 
released  at  any  time  prior  to  the  com¬ 
pletion  of  reclamation  phase  m  on 
the  entire  permit  area  shall  be  calcu¬ 
lated  by  multiplying  the  ratio  between 
the  acreage  on  which  reclamation 
phase  in  has  been  completed  and  the 
total  acreage  in  the  permit  area,  times 
the  total  liability  under  performance 
bonds  iu>plicable  to  a  permit,  times 
0.15. 

(d)  The  regulatory  authority  shall 
not  release  any  liability  under  per¬ 
formance  bonds  applicable  to  a  permit 
if  such  release  would  reduce  the  total 
remaining  liability  under  performance 
bonds  to  an  amount  less  than  that 
necessary  for  the  regulatory  authority 
to  complete  the  approved  reclamation 
plan,  achieve  compliance  with  the  re¬ 
quirements  of  the  Act,  this  Chjq>ter. 
the  regulatory  program  or  the  permit, 
and  abate  any  significant  environmen¬ 
tal  harm  to  air,  water  or  land  re¬ 
sources  or  danger  to  the  public  health 
and  safety  which  might  occur  prior  to 
the  release  of  all  lands  from  the 
permit  area.  Where  the  permit  in- 
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eludes  an  alternative  poetmining  land 
use  plan  improved  pursuant  to  Section 
816.133  or  817.133,  the  regulatory  au¬ 
thority  shall  also  retain  sufficient  lia¬ 
bility  for  the  regulatory  authority  to 
complete  any  additional  woiii  which 
would  be  required  to  achieve  compli¬ 
ance  with  the  general  standards  for  re¬ 
vegetation  in  Section  816.116(bK3)  or 
817.118(bK3)  in  the  event  the  permit¬ 
tee  falls  to  implement  the  approved  al¬ 
ternative  postmining  land  use  plan 
within  the  two  years  required  by  Sec- 
Uon  818.118(bK3Xii)  or 

817.116(bX3XU). 

(e)  For  the  purposes  of  this  Part— 

(1)  Reclamation  phase  I  shall  be 
deemed  to  have  been  completed  when 
the  permittee  completes  bacAfilHng, 
topsoil  replacement,  regrading,  and 
drainage  control  in  accordance  with 
the  approved  reclamation  plan;  and 

(2)  Reclamation  phase  n  shall  be 
deemed  to  have  been  completed 
when— 

(i)  Revegetation  has  been  estab¬ 
lished  in  accordance  with  the  ap¬ 
proved  reclamation  plan  and  the 
standards  for  the  success  of  revegeta- 
tlon  are  met; 

(11)  The  lands  are  not  contributing 
suspended  solids  to  stream  flow  or 
runoff  outside  the  permit  area  in 
excess  of  the  requirements  of  Section 
515(bX10)  of  the  Act,  Subchimter  K  of 
this  Chapter,  the  regulatory  program, 
or  the  permit;  and 

(ill)  With  respect  to  prime  farm¬ 
lands.  soil  productivity  has  been  re¬ 
turned  to_^e  level  of  yield  as  required 
by  30  CFR  785.17  and  Part  823  when 
compared  with  non-mined  prime  farm¬ 
land  in  the  surrounding  area  as  deter¬ 
mined  from  the  soil  survey  performed 
under  Section  507(bX16)  of  the  Act 
and  the  plan  ^proved  imder  30  CFR 
785.17;  and 

(iv)  The  provisione  of  a  plan  ap¬ 
proved  by  the  regulatory  authority  for 
the  sound  future  management  of  any 
permanent  impoimdment  by  the  per¬ 
mittee  or  landowner  have  been  imple¬ 
mented  to  the  satisfaction  of  the  regu¬ 
latory  authoritsr;  and 

(V)  The  reestablishment  of  essential 
hydrologic  functions  and  agricultural 
productivity  on  alluvial  valley  floors 
has  been  achieved. 

(3)  Reclamation  phase  in  will  be 
deemed  to  have  been  completed  when 
the  permittee  has  successfully  com¬ 
pleted  all  surface  coal  mining  and  rec¬ 
lamation  operations  in  accordance 
with  the  Improved  reclamation  plan, 
including  the  implementation  of  any 
alternative  land  use  plan  iq>proved 
pursuant  to  Section  816.133  or  817.133 
and  achieved  compliance  with  the  re¬ 
quirements  of  the  Act,  this  Chapter, 
the  regulatory  program,  the  pennit, 
and  the  applicable  liability  period 
under  Section  515(bX20)  of  the  Act 


and  Section  805.13(b)  of  this  Sub¬ 
chapter  has  expired. 


PAtT  806— PEtFOtMANCE  lOND 

FORFEITUtE  OUTEtlA  AND  PtOCE- 

DUtES 

Sec. 

808.1  Beope. 

808.11  OenenL 
808.18  Procedures. 

008.18  Criteria  for  forfeiture. 

808.14  Determination  of  forfeiture 
amount. 

AoTHOBirr:  Secs.  108,  801(c).  501(b), 
509(a).  and  519,  Pub.  L.  95-87,  91  Stat.  448, 
449,  488,  480,  and  501  (80  UA.C.  1808,  1811, 
1851, 1859,  and  1889). 

1808.1  Scope. 

This  Part  sets  forth  the  minimum 
requirements  for  the  Secretary’s  ap¬ 
proval  of  regulatory  program  provi¬ 
sions  to  be  iq>plicable  whenever  the 
regulatory  authority  initiates  a  pro¬ 
ceeding  for  the  forfeiture  of  all  or  any 
part  of  b(md,  as  a  result  of  the  permit¬ 
tee’s  faOure  to  meet  the  conditions 
upon  the  boniL 

1808.11  (tencraL 

(a)  The  regulatory  authority  shall 
forfeit  all  or  part  of  a  bond  for  any 
permit  where  required  or  authorised 
by  Sec^on  808.13. 

(b)  The  regulatory  authority  may 
withhold  forfeiture,  if  the  permittee 
and  surety,  if  applicable,  agree  to  a 
compliance  schedule  to  comply  with 
the  violations  of  the  permit  or  bond 
conditions. 

f  808.12  Procedures. 

(a)  In  the  event  forfeiture  of  the 
bond  is  required  by  Sections  808.11 
and  808.13,  the  regulatory  authority 
shall— 

(1)  Send  written  notification  by  cer¬ 
tified  mall,  return  receipt  requested  to 
the  permittee,  and  the  surety  on  the 
bondl,  if  i^plicable,  of  the  regulatory 
authority’s  determination  to  forfeit  all 
or  part  of  the  bond  and  the  reasons 
for  the  forfeiture,  including  a  finding 
of  the  amount  to  be  forfeited; 

(2)  Advise  the  permittee  and  surety, 
if  iqiplicable,  of  any  rights  of  appeal 
that  may  be  available  from  that  deter¬ 
mination  under  State  law  if  the  regu¬ 
latory  authority  is  the  State,  or  imder 
Federal  law  if  the  regulatory  authori¬ 
ty  is  the  Office;  and 

(3)  Pitxteed  in  an  action  for  collec¬ 
tion  on  the  bond  as  provided  by  iq}pll- 
cable  laws  for  the  collection  of  de¬ 
faulted  bonds  or  other  debts,  consist¬ 
ent  with  this  section,  for  the  amount 
forfeited,  if  an  appeal  is  not  filed 
within  a  time  established  by  the  regu¬ 
latory  authority  and  a  stay  of  collec- 
ti(m  issued  by  the  hearing  authority  or 
such  impeal  is  unsuccessful;  and 
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(4)  If  an  appeal  la  filed,  defend  the 
action. 

(b)  The  written  determination  to 
forfeit  all  or  part  of  the  bond.  Includ¬ 
ing  the  reasons  for  forfeiture  and  the 
amount  to  be  forfeited,  shall  be  a  final 
decision  by  the  regulatory  authority. 

(c)  The  regulatory  authority  may 
forfeit  any  or  all  bond  deposited  for  an 
entire  permit  area.  In  order  to  satisfy 
Sections  808.11-808.14.  liability  under 
any  bond.  Including  seperate  bond  In¬ 
crements  or  Indemnity  agreements  ap¬ 
plicable  to  a  single  operation  shall 
extend  to  the  entire  pennit  area  with 
respect  to  protection  of  the  hydrologic 
balance. 

1 808.lt  Criteria  for  forfeUare. 

(a)  A  bond  shall  be  forfeited,  if  the 
regulatory  authority  finds  that— 

(1)  The  permittee  has  violated  any 
of  the  terms  or  conditions  of  the  bond; 
or 

(2)  The  permittee  has  failed  to  con¬ 
duct  the  surface  mining  and  reclama¬ 
tion  operations  in  accordance  with  the 
Act.  the  conditions  of  the  permit,  this 
duster,  and  the  regulatory  program, 
within  the  time  required  by  the  Act. 
this  Chapter,  the  regulatory  program, 
and  the  permit;  or 

(3)  The  permit  for  the  area  under 
bond  has  been  revoked,  unless  the  op¬ 
erator  assumes  liability  for  completion 
of  reclamation  work;  or  ' 

(4)  The  permittee  has  faUed  to 
comply  with  a  compliance  schedule  ap¬ 
proved  pursuant  to  Section  808.11(b). 

(b)  A  bond  may  be  forfeited.  If  the 
regulatory  authority  finds  that— 

(1)  The  permittee  has  become  Insol¬ 
vent,  failed  In  business,  been  adjudi¬ 
cated  a  bankrupt,  filed  a  petition  In 
bankruptcy  or  for  a  receiver,  or  had  a 
receiver  i4>polnted  by  any  court;  or 

(2)  A  creditor  of  the  permittee  has 
attached  or  executed  a  Judgment 
against  the  permittee’s  equipment, 
materials,  facilities  at  the  permit  area 
or  on  the  collateral  pledged  to  the  reg¬ 
ulatory  authority;  and 

(3)  The  permittee  cannot  demon¬ 
strate  or  prove  the  ability  to  continue 
to  operate  In  compliance  with  the  Act. 
this  Chapter,  the  regulatory  program, 
and  the  permit. 

S  846.14  Dctenalnatloii  of  forfeitare 
aSMHUlt 

The  regulatory  authority  shall 
either— 

(a)  Determine  the  amount  of  the 
bond  to  be  forfeited  on  the  basis  of 
the  estimated  cost  to  the  regulatory 
authority  or  Its  contractor  to  complete 
the  reclamation  plan  and  other  r^rula- 
tory  requirements  In  accordance  with 
the  Act,  this  Chapter,  the  regulatory 
program,  and  the  requirements  of  the 
permit;  or 

(b)  Forfeit  the  entire  amount  of  the 
bond  for  which  liability  Is  outstanding 
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and  deposit  the  proceeds  thereof  In  an 
Interest-bearing  escrow  account  for 
use  In  the  payment  of  aU  costs  and  ad¬ 
ministrative  expenses  associated  with 
the  conduct  of  reclamation,  restora¬ 
tion  or  abatement  activities  by  the 
regulatory  authority. 


PAtT  809— BONDING  AND  INSUt- 
ANCB  tfOUIMMENTS  FOt  AN- 
THRAOTB  SUtPAd  COAL  MINING 
AND  RfOAMATION  OPBULTIONS 

See. 

809.1  Sotve. 

809J  Objective. 

809.8  Rev<n>slbllity. 

809.11  AppUeabOlty. 

809.12  Requiremente. 

AuTHOBirr.  Sections  102.  201(e),  501(b), 
507(f).  500,  515(bK8)  and  (10).  510,  519  and 
529,  Pub.  L.  95-07,  91  Stat.  448,  449,  408,  477, 
479,  488.  489,  495,  501  and  514  (80  UA.C. 
1202.  1211,  1251.  1257.  1259,  1205.  1200.  1200 
and  1279). 

1809.1  Scope. 

This  Part  sets  forth  the  applicability 
and  general  requirements  for  bonding 
and  insuring  anthracite  surface  coal 
mining  and  reclamation  operations 
where  those  operations  were  regulated 
by  environmental  protection  standards 
of  the  State  of  Pennsylvania  on  or 
before  August  2, 1977. 

1809.2  Olijcctivc.  ' 

The  objective  of  this  Part  is  to  pro¬ 
vide  minimum  standards  for  bonds 
and  Insurance  for  anthracite  surface 
coal  mining  and  re<damatlon  oper¬ 
ations  under  Sectlcm  529(a)  of  the  Act. 

|809J  RcspoasibUity. 

All  persons  seeking  to  engage  in  or 
gngsging  In  anthracite  surface  coal 
mining  (iTul  reclamation  operations 
subject  to  this  Sectlcm  and  the  regula¬ 
tory  authority  regulating  those  an¬ 
thracite  surface  coal  mining  and  recla¬ 
mation  operations 'shall  comply  with 
this  Part. 

f  809.11  AppIteabUlty. 

This  Part  iq>plles  to  any  person  seek¬ 
ing  to  engage  In  or  engaging  in  anthra¬ 
cite  surface  coal  mining  and  reclama¬ 
tion  operations  in  Pennsylvania. 

1809.12  Bcqulroacato. 

(a)  All  of  the  provisions  of  this  Sub- 
dUMptm*  shall  I4>ply  to  bonding  and  In¬ 
suring  anthracite  surface  coal  mining 
and  reclamation  operations  In  Penn¬ 
sylvania.  except  that: 

(1)  Spedfled  bond  limits  shall  be  de¬ 
termined  by  the  regulatory  authority 
in  accordance  with  applicable  provi¬ 
sions  of  Pennsylvania  statutes,  rules 
and  regulations  promulgated  thereun¬ 
der,  and  implementing  policies  of  the 
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Pennsylvania  Department  of  Environ¬ 
mental  Resources. 

(2)  The  period  of  liaUllty  for  respon¬ 
sibility  imder  each  Ixmd  shall  be  es¬ 
tablished  for  those  operations  in  ac¬ 
cordance  with  applicable  laws  of  the 
State  of  Pennsylvania,  rules  and  regu¬ 
lations  promulgated  thereimder,  and 
Implementing  policies  of  the  Pennsyl¬ 
vania  Department  of  Environmental 
Resources. 

(b)  Upon  amendment  of  the  Penn¬ 
sylvania  permanent  regulatory  pro¬ 
gram  with  nestect  to  q>ecified  bond 
limits  and  period  of  revegetaUon  re¬ 
sponsibility  for  anthracite  surface  coal 
mining  and  reclamation  operations, 
any  perscm  engaging  in  or  seeking  to 
engage  in  those  operations  shall 
comply  with  additional  regulations  the 
Secretary  may  issue  as  are  necessary 
to  meet  the  purposes  of  the  Act. 

(c)  Nothing  in  this  Part  shall  exempt 
anthracite  surface  coal  mining  and 
reclamation  operations  from  the  re¬ 
quirements  of  this  Subch^ter.  except 
as  set  forth  in  this  Section. 


SUKHArng  K— ntMANMI  PkOOIAM 
ntfOIMANCi  nANPAIOS 

PART  810— PfRMANfNT  PROGRAM 
PERFORMANCE  CTANDARDS— 
GRIRAL  PROVISIONS 

Sec. 

810.1  Scope. 

810J  Objective. 

810J  AutlMwity. 

810.4  Reeponribility. 

810.11  Applicability. 

AcTHoairr:  Secs.  102, 201, 501(b),  508, 504. 
505,  512.  515.  516  and  517  of  Pub.  L.  95-87. 
91  Stat.  448.  449,  408.  470.  471,  478.  483.  480. 
495,  and  498  (80  nS.C.  1202.  1211.  1251, 
1258,  1254.  1255.  1202.  1265.  1200.  and  1267). 

T  810.1  Scope. 

This  Subchi^ter  sets  forth  the  mini¬ 
mum  performance  standards  and 
dorign  requirements  to  be  adopted  and 
implemented  under  a  regulatory  pro¬ 
gram  for  coal  exploration  and  surface 
coal  tnining  and  reclamation  oper¬ 
ations. 

f818J  OttJectivc. 

The  objective  of  this  Subchiq)ter  is 
to  ensure  that  coal  exploration  and 
surface  (XMlI  mining  and  reclamation 
operations  are  conducted  in  manners 
which  are  compatible  with  the  envi¬ 
ronmental,  social,  and  esthetic  needs 
of  the  Nation.  Accordingly,  the  per¬ 
formance  standards  and  design  re¬ 
quirements  in  this  8ubchm)ter  irill 
provide  for— 

(a)  Protecti(m  of  the  health,  safety, 
and  general  welfare  of  mine  workers 
and  the  public; 

(b)  ssayimnm  use  and  conservation 
of  the  s(did  fuel  resource  being  recov¬ 
ered  so  that  reaffecting  the  land 
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through  future  surface  ooel  mining 
opentiom  can  be  minimised; 

(e)  Prmnpt  reclamation  of  all  affect¬ 
ed  areas  to  conditions  that  are  capable 
of  supporting  the  premining  land  uses 
or  higher  or  better  land  uses; 

(d)  Reclamation  of  land  affected  by 
surface  coal  mining  operations  as  con¬ 
temporaneously  as  practicable  with 
mining  operations; 

(e)  Minitnteing,  to  the  extent  possi¬ 
ble  udng  the  best  technology  current¬ 
ly  available,  disturbances  and  adverse 
impacts  on  fish,  wildlife,  and  other  re¬ 
lated  environmental  values,  and  en¬ 
hancement  of  such  resources  where 
practicable; 

(f)  Revegetation  which  achieves  a 
prompt  vegetative  cover  and  recovery 
of  productivity  levels  compatible  with 
approved  land  uses; 

(g)  Minimum  disturbance  to  the  pre- 
vailhig  hydrologic  balance  at  the  mine- 
site  and  in  associated  off-site  areas, 
and  to  the  quality  and  quantity  of 
water  in  surface  and  ground  water  sys¬ 
tems; 

(h)  Protection  of  fragile  and  historic 
lands  where  surface  coal  mining  oper¬ 
ations  could  result  in  significant 
danmge  to  important  historic,  cultural, 
scientific,  or  esthetic  values  and  natu¬ 
ral  systems; 

(i)  Confinement  of  surface  coal 
mining  and  reclamation  operations  in¬ 
cluding.  but  not  limited  to.  the  loca¬ 
tion  of  spoil  disposal  areas  to  lands 
within  the  permit  area;  and 

(J)  Striking  a  balance  between  pro¬ 
tection  of  the  environment  and  agri¬ 
cultural  productivity  and  the  Nation’s 
need  for  coal  as  an  essential  source  of 
energy. 

(k)  Protection  of  endangered  and 
threatened  species  and  their  critical 
habitats  as  determined  by  the  Endan¬ 
gered  Species  Act  of  1973  (16  USC 
1531.  et  teg.). 

fSlOJ  Anthorlty. 

The  Secretary  shall  approve  and 
promulgate  minimum  coal  exploration 
and  surface  mining  and  reclamation 
operations  performance  standards  and 
design  requirements  iq>plicable  imder 
regulatory  programs  which  are  at  least 
as  stringent  as  SubchiqDter  K  in  ac¬ 
cordance  with  Subchiq>ter  C  of  this 
Chiq>ter. 

S  810A  RcsponsIblUty. 

(a)  The  Director  shall  ensure  that 
performance  standards  and  design  re¬ 
quirements  at  least  as  stringent  as  the 
standards  of  this  Subchiq>ter  are  im¬ 
plemented  and  enforced  under  every 
regulatory  program. 

(b)  The  State  regulatory  authority 
shall  ensure  that  performance  stand¬ 
ards  and  design  requirements  at  least 
as  stringent  as  the  standards  in  this 
Subchapter  are  implemented  and  en¬ 
forced  under  every  State  program. 
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(c)  Each  person  conducting  coal  ex¬ 
ploration  or  surface  coal  mining  and 
reclamation  operations  is  reqxmsible 
for  complying  with  performance 
standards  and  design  requirmnents 
which  are  at  least  as  stringent  as  the 
standards  in  this  Subchapter  and  the 
iqiplicable  regulatory  program. 

f  810.11  ApplkabUHj. 

Part  815  iqjplies  to  all  coal  explora¬ 
tion  conducted  under  regulatory  pro¬ 
grams.  Part  816  iqjplies  to  all  inulaoe 
mining  activities  conducted  under  reg¬ 
ulatory  programs.  Part  817  iq>plles  to 
all  underground  mining  activities  con¬ 
ducted  under  regulatory  programs. 
Parts  818  through  828  iq>ply  to  certain 
special  categories  of  surface  coal 
mining  and  reclamation  operations. 
Parts  816  and  817  iq>ply  to  each  of 
those  special  categories  of  operations, 
except  to  the  extent  that  a  provision 
of  Part  818  through  828  Q>ecifically 
exempts  a  particular  category  from  a 
particular  requirement  of  Part  816  or 
817. 


PART  815— PERMANENT  PROGRAM 
PBtFORMANCE  STANDARDS— 
COAL  EXPLORATION 

Sec. 

815.1  Scope. 

816.2  Objectives. 

815.11  General  reqwnsibility  of  persons 
cmuluctins  coal  exploration. 

815.15  Required  documents. 

815.15  Performance  standards  for  coal  ex- 
ploratkm. 

815.17  Requireinent  for  a  permit. 

AuTHoarrr:  Secs.  102,  201, 501(b),  505. 504. 
506.  512.  515,  616  and  517  of  Pub.  L.  05-87. 
91  Stat.  448.  449.  468.  470.  471.  475.  485.  486. 
495  and  498  (50  USC  1202.  i2U.  1251.  1255. 
1254. 1256. 126^  1265. 1266. 1267). 

1816.1  Scope. 

This  Part  sets  forth  performance 
standards  and  design  requirements  re¬ 
quired  for  coal  exploration  which  sub¬ 
stantially  disturbs  the  natural  land 
smlace.  These  performance  standards 
and  design  requirements  are  the  mini¬ 
mum  standards  which  shall  be  re¬ 
quired  of  such  exploration,  and  such 
exploration  may,  at  the  discretion  of 
.the  regulatory  authority,  be  further 
required  to  (»mply  with  the  iq>plicable 
performance  standards  and  design  re¬ 
quirements  of  30  CFR  816-828. 

1 816J  OliiiectiTcs. 

The  objectives  of  this  Part  are  to: 

(a)  Provide  any  person  who  (inducts 
or  intends  to  (»nduct  coal  exploration 
which  substantially  disturbs  the  natu¬ 
ral  land  surface  with  minimum  envi¬ 
ronmental  protection  performance 
standards  and  design  requirements 
under  a  regulatory  program;  and 


(b)  Prevent  degradation  of  environ¬ 
mental  quality  during  and  following 
the  conduct  of  coal  exploration. 

f  815.11  General  rcsponstbiltty  of  persons 
conducting  coal  exploration. 

(a)  Each  person  who  conducts  coal 
exploration  which  substantially  dis¬ 
turbs  the  natural  land  surface  and  in 
which  250  tons  or  less  of  coal  are  re¬ 
moved  shall  file  the  notice  of  inten- 
tion  to  explore  required  under  30  cm 
776.12  and  shaU  ccnnply  with  Section 

815.15  of  this  Part. 

(b)  Each  person  who  conducts  coal 
exploraticm  which  substantially  dis¬ 
turbs  the  natural  land  surface  and  in 
which  more  than  250  tons  of  coal  are 
removed  in  the  area  described  by  the 
written  iq>proval  from  the  regulatory 
authority,  shall  comply  with  the  pro¬ 
cedures  described  in  the  exploration 
and  reclamation  operations  plan 
proved  under  30  CFR  776.13  and  shall 
comply  with  Section  815.15  of  this 
Part. 

S  816.15  Required  docunente. 

Each  person  who  conducts  coal  ex¬ 
ploration  which  substantially  disturbs 
the  natural  land  surface  and  which  re¬ 
moves  more  than  250  tons*  of  coal 
shall,  while  in  the  exploration  area, 
possess  written  iq>proval  of  the  regula¬ 
tory  authority  for  the  activities  grant¬ 
ed  under  30  CFR  776.12.  The  written 
iq>proval  shall  be  available  for  review 
by  the  authorized  representative  of 
the  regulatory  authority  or  the  Office 
upon  request. 

8815.15  Pcrfonnance  standards  for  coal 
exploration. 

The  performance  standards  in  this 
Section  are  iq>plicable  to  coal  explora¬ 
tion  which  substantially  disturbs  land 
surface. 

(a)  Habitats  of  unique  value  for  fish, 
wildlife,  and  other  related  environ¬ 
mental  values  and  areas  identified  in 
30  CFR  780.16(b)  shaU  not  be  dis¬ 
turbed  .during  coal  exploration. 

(b)  The  person  who  conducts  coal 
exploration  shall,  to  the  extent  practi¬ 
cable,  measure  important  environmen¬ 
tal  characteristics  of  the  exploration 
area  during  the  operations,  to  mini¬ 
mize  environmental  damage  to  the 
area  and  to  provide  supportive  infor¬ 
mation  for  any  permit  iq>plication  that 
person  may  submit  under  Subchapter 
O. 

(cXl)  Vehi(nilar  travel  on  other  than 
established  graded  and  surfaced  roads 
shall  be  limited  by  the  person  who 
conducts  coal  exploration  to  that  abso¬ 
lutely  necessary  to  conduct  the  explo¬ 
ration.  Travel  shall  be  conflned  to 
graded  and  surfaced  roads  during  peri¬ 
ods  when  excessive  damage  to  vegeta¬ 
tion  or  rutting  of  the  land  surface 
could  result. 


RDMAL  tMMSTR.  VOL  44,  NO.  50— TUESDAY.  MAkCH  18,  1979 


RULES  AND  REGULATIONS 


15395 


(2)  Any  new  road  in  the  exploration 
area  which  is  used  less  than  6  months 
shall  comply  with  the  provisions  of  30 
CFR  816.170-816.176.  If  the  road  will 
be  used  longer  than  6  months,  it  shall 
comply  with  the  provisions  of  30  CFR 
816.150-816.166. 

(3)  Existing  roads  may  be  used  for 
exploration  in  accordance  with  the  fol¬ 
lowing: 

(i)  All  applicable  Federal.  State,  and 
local  requirements  shall  be  met. 

(11)  If  the  road  is  significantly  al¬ 
tered  for  exploration,  including,  but 
not  limited  to.  change  of  grade,  widen¬ 
ing.  or  change  of  route,  or  if  use  of  the 
road  for  exploration  contributes  addi¬ 
tional  suspended  solids  to  streamflow 
or  runoff,  then  Paragraph  (g)  of  this 
Section  shall  I4>ply  to  all  areas  of  the 
road  which  are  altered  or  which  result 
in  such  additional  contributions. 

(ill)  If  the  road  is  significantly  al¬ 
tered  for  exploration  activities  and 
will  remain  as  a  permanent  road  after 
exploration  activities  are  completed, 
the  person  conducting  exploration 
shall  ensure  that  the  requirements  of 
30  CFR  816.150  -  816.166.  as  iq>propri- 
ate.  are  met  for  the  design,  construc¬ 
tion.  alteration,  and  maintenance  of 
the  road. 

(4)  Promptly  after  exploration  activ¬ 
ities  are  completed,  existing  roads 
used  during  exploration  shall  be  re¬ 
claimed  either- 

(i)  To  a  condition  equal  to  or  better 
than  their  preexploration  condition: 
or 

(ii)  To  the  condition  required  for 
permanent  roads  under  30  CFR 
816.150  -  816.166.  as  appropriate. 

(d)  If  excavations,  artificial  flat 
areas,  or  embankments  are  created 
during  exploration,  these  areas  shall 
be  returned  to  the  iq>proximate  origi¬ 
nal  contour  promptly  after  such  fea¬ 
tures  are  no  longer  needed  for  coal  ex¬ 
ploration. 

(e)  Topsoil  shall  be  removed,  stored, 
and  redistributed  on  disturbed  areas 
as  necessary  to  assure  successful  reve¬ 
getation  or  as  required  by  the  regula¬ 
tory  authority. 

(f)  Revegetation  of  areas  disturbed 
by  coal  exploration  shall  be  performed 
by  the  person  who  conducts  the  explo¬ 
ration.  or  his  or  her  agent.  If  more 
than  250  tmis  of  coal  are  removed 
from  the  exploration  area,  all  revege¬ 
tation  shall  be  in  Compliance  with  the 
plan  approved  by  the  regulatory  au¬ 
thority  and  carried  out  in  a  manner 
that  encourages  prompt  vegetative 
cover  and  recovery  of  productivity 
levels  compatible  with  approved  post- 
exploration  land  use  and  in  accord¬ 
ance  with  the  following: 

(1)  All  disturbed  lands  shall  be 
seeded  or  planted  to  the  same  seasonal 
variety  native  to  the  disturbed  area.  If 
both  the  preexploration  and  postex¬ 
ploration  land  uses  are  intensive  agri¬ 


culture.  planting  of  the  crops  normally 
grown  will  meet  the  requirements  of 
this  paragnqjh. 

(2)  The  vegetative  cover  shall  be  ca¬ 
pable  of  stabilizing  the  soil  surface  in 
regards  to  erosion. 

(g)  With  the  exception  of  small  and 
temporary  diversions  of  overland  flow 
of  water  around  new  roads,  drill  pads, 
and  support  facilities,  no  ephemeral, 
intermittent  or  perennial  stream  shall 
be  diverted  during  coal  exploration  ac¬ 
tivities.  Overland  flow  of  water  shall 
be  diverted  in  a  manner  that— 

(1)  Prevents  erosion; 

(2)  To  the  extent  possible  using  the 
best  technology  currently  availaMe, 
prevents  additional  contributions  of 
suqjended  solids  to  streamflow  or 
runoff  outside  the  exploration  area; 
and 

(3)  Complies  with  all  other  iq>plica- 
ble  State  or  Federal  requirements. 

(h)  Each  exploration  hole,  borehole, 
well,  or  other  exposed  underground 
opening  created  during  exploration 
must  meet  the  requiremmits  of  30 
CFR  816.13.  816.14.  and  816.15. 

(i)  AU  facilities  and  equipment  shall 
be  removed  from  the  exploration  area 
promptly  when  they  are  no  longer 
needed  for  exploration,  except  for 
those  facilities  and  equimnent  that 
the  regulatory  authority  determines 
may  remain  to— 

(1)  Provide  additional  environmental 
quality  data; 

(2)  Reduce  or  control  the  on-  and 
off-site  effects  of  the  exploration  ac¬ 
tivities:  or 

(3)  Facilitate  future  surface  mining 
and  reclamation  operations  by  the 
person  conducting  the  exploration, 
under  an  approved  permit. 

(J)  Coal  exploration  shall  be  con¬ 
ducted  in  a  manner  which  minimizes 
disturbance  of  the  prevailing  hydrolo¬ 
gic  balance,  and  shall  include  sediment 
control  measures  such  as  those  listed 
in  30  CFR  816.45  or  sedimentation 
ponds  which  comply  with  30  CFR 
816.46.  The  regulatory  authority  may 
specify  additional  measures  which 
shall  be  adopted  by  the  person  en¬ 
gaged  in  coal  exploration. 

(k)  Toxic-  or  add-forming  materials 
shall  be  handled  and  disposed  of  in  ac¬ 
cordance  with  30  CFR  816.48  and 
816.103.  If  specified  by  the  regulatory 
authority,  additional  measures  shall 
be  adopted  by  the  person  engaged  in 
coal  exploration. 

1 815.17  Requirement  for  a  permit. 

Any  person  who  extracts  coal  for 
commercial  sale  during  coal  explora¬ 
tion  operations  must  obtain  a  permit 
for  those  operations  from  the  regula¬ 
tory  authority  under  Subchiq^ter  O. 
No  permit  is  required  if  the  regulatory 
authority  makes  a  prior  determination 
that  the  sale  is  to  test  for  coal  pr(H>er- 
ties  necessary  for  the  development  of 


surface  coal  mining  and  reclamation 
operations  for  which  a  permit  iq;>plica- 
tion  is  to  be  submitted  at  a  later  time. 


PART  016— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS— SUR¬ 
FACE  MINING  ACTIVITIES 

Sec. 

816.1  Scope. 

816.2  Objectives 

816.11  Signs  and  maikers. 

816.12  Casing  and  sealing  of  drilled  holes: 
General  requirements. 

816.14  Casing  and  sealing  of  drilled  holes: 
Temporary. 

816.15  Casing  and  sealing  of  drilled  holes: 
Permanent. 

816.21  Topsofl:  General  requirements. 

816.22  TopaoO:  RemovaL 

816.23  Topsofl:  Storage. 

816.24  Topsofl:  Redistribution. 

816.25  Topsoil:  Nutrients  and  soil  amend¬ 
ments. 

816.41  Hydrologic  balance:  General  re¬ 
quirements. 

816.42  Hydrologic  balance:  Water  quality 
standards  and  effluent  limitations. 

816.43  Hydrologic  balance:  Dhrersion  and 
conveyance  of  overland  and  shallow 
ground  water  flows  and  ephemeral 
streams. 

816.44  Hydrologic  balance:  Stream  channel 
diversions. 

816.45  Hydrologic  balance:  Sediment  con¬ 
trol  measures. 

816.46  Hydrologic  balance:  Sedimentation 
'  ponds. 

816.47  Hydrologic  balance:  Discharge 
structures. 

816.48  Hydrologic  balance:  Add-forming 
and  toxic-forming  qiMfl. 

816.49  Hydrologic  balance:  Permanent  and 
temporary  impoundments. 

816.50  Hydrologic  balance:  Ground  water 
protection. 

816A1  Hydrologic  balance:  Protection  of 
ground  wat^  recharge  capadty. 

816412  Hydrologic  balance:  Surface  and 
ground  srater  m<»iltoring. 

816.53  Hydrologic  balance:  Transfer  of 
wells. 

816.54  Hydrologle  balance:  Water  rights 
and  replaconent. 

8164N1  Hydrologic  balance:  Discharge  of 
water  into  an  underground  mine. 

816.56  Hydrologle  balance:  Postmining  re¬ 
habilitation  of  sedimentation  pemds,  di¬ 
versions.  impoundments,  and  treatment 
facilities. 

816A7  Hydrologic  balance:  Stream  buffer 
zones. 

816419  Coal  recovery. 

816.61  Use  of  explosives:  General  require¬ 
ments. 

816.62  Use  of  explosives:  Pre-blasting 
survey. 

816.64  Use  of  explosives:  Public  notice  of 
blasUng  schedule. 

816.65  Use  of  explosives:  Surface  blasting 
requirements. 

816.67  Use  of  explosives:  Seismograph  mea¬ 
surements. 

816.68  Use  of  explostvec  Records  of  blast¬ 
ing  operations. 

816.71  Disposal  of  excess  spoil:  General  re¬ 
quirements. 

816.72  Diw^osal  of  excess  spoil:  Valley  fills. 

816.73  Disposal  of  excess  qiofl:  Head-of- 
hoUow  fills. 
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816.74  Disposal  of  excess  spoil:  Durable  rock 
fills. 

816.70  Protection  of  underground  mining. 

816.81  Coal  processing  waste  banks:  Gener¬ 
al  requirements. 

816.83  Coal  processing  waste  banks:  Site  in¬ 
spection. 

816.83  Coal  processlnc  waste  banks:  Water 
control  measures. 

816.85  Coal  processing  waste  banks:  Con¬ 
struction  requirements. 

818.86  Coal  processing  waste:  Burning. 

816.87  Coal  processing  waste:  Burned  waste 
utilization. 

816.88  Coal  processing  waste:  Return  to 
underground  workings. 

816.89  Disposal  of  non-coal  wastes. 

816.91  Coal  processing  waste:  Dams  and 
embankments:  General  requirements. 

816.92  Coal  processing  waste:  Dams  and 
embankments:  Site  preparation. 

816.93  Coal  processing  waste:  Dams  and 
embankments:  Design  and  construction. 

816.95  Air  resources  protection. 

816.97  Protection  of  fish,  wildlife,  and  re¬ 
lated  environmental  values. 

816.99  Slides  and  other  damage. 

816.100  Contemporaneous  reclamation. 

816.101  Backfilling  and  grading:  General 
requirements. 

816.102  Badcfllllng  and  gradlnr  General 
grading  requirements. 

816.103  Backfilling  and  grading:  Covering 
coal  and  acid-  and  toxic-forming  materi¬ 
als. 

816.104  Backfilling  and  grading:  Thin  over¬ 
burden. 

816.105  Backfilling  and  grading:  Thick 
overburden. 

816.106  Regrading  or  stabilizing  rills  and 
gullies. 

816.111  Revegetation:  General  require¬ 
ments. 

816.112  Revegetation:  Use  of  introduced 
q)ecie8. 

816.113  Revegetation:  Timing. 

816.114  Revegetation:  Mulching  and  other 
soil  stabilizing  practices. 

816.115  Revegetation:  Grazing 

816.116  Revegetation:  Standards  for  suc¬ 
cess. 

816.117  Revegetation:  Tree  and  shrub 
stocking  for  forest  land. 

816.131  Cessation  of  operations:  Tempo¬ 
rary. 

816.132  Cessation  of  operations:  Perma¬ 
nent. 

816.133  Postmining  land  use. 

816.150  Roads:  Class  L  General. 

816.151  Roads:  Class  I:  Location. 

816.152  Roads:  Class  L  Design  and  construc¬ 
tion. 

816.153  Roads:  Class  I:  Drainage. 

816.154  Roads:  Class  I:  Surfacing. 

816.155  Roads:  Class  I:  Maintenance. 

816.156  Roads:  Class  I:  Restoration. 

816.160  Roads:  Class  11:  General. 

816.161  Roads:  Class  11:  LocatioiL 

816.162  Roads:  Class  U:  Design  and  con¬ 
struction. 

816.163  Roads:  Class  IL*  Drainage. 

816.164  Roads:  Class  II:  Surfacing. 

816.165  Roads:  Class  II:  BCaIntenanoe. 

816.166  Roads:  Class  n:  Restoration. 

816.170  Roads:  Class  ni:  General. 

816.171  Roads:  Class  III:  Location. 

816.172  Roads:  Class  m:  Design  and  ocm- 
structioiL 

816.173  Roads:  Class  m:  Drainage. 

816.174  Roads:  Class  m:  Surfacing. 

816.175  Roads:  Class  m:  Maintenance. 

816.176  Roads:  Class  ID:  RestoratioiL 


Sec. 

816.180  Other  transportation  facilities. 

816.181  Support  facilities  and  utility  instal¬ 
lations. 

Authoeitt:  Secs.  102,  201,  501,  503,  504, 
508,  515,  517,  519,  701,  717,  and  719  of  Pub. 
L.  95-87,  91  Stat.  448,  449,  467,  470,  471,  478, 
486,  498,  501,  516,  526  (30  U.S.C.  1202,  1211, 
1251, 1253,  1254,  1258,  1265, 1267, 1269,  1291, 
1307, 1309). 

S  818.1  Scope. 

This  Part  sets  forth  the  minimum 
environmental  protection  performance 
standards  to  be  adopted  and  imple¬ 
mented  imder  regulatory  programs  for 
surface  mining  activities. 

S  816.2  Objectives. 

This  Part  is  intended  to  ensure  that 
all  surface  mining  activities  are  con¬ 
ducted  in  a  manner  which  preserves 
and  enhances  environmental  and 
other  values  in  accordance  with  the 
Act. 

8  818.11  Signs  and  markers. 

(a)  Specifications.  Signs  and  mark¬ 
ers  required  under  this  Part  shall— 

(1)  Be  posted  and  maintained  by  the 
person  who  conducts  the  surface 
mining  activities: 

(2)  Be  of  a  uniform  design  through¬ 
out  the  operation  that  can  be  easily 
seen  and  read; 

(3)  Be  made  of  durable  material;  and 

(4)  Conform  to  local  ordinances  and 
codes. 

(b)  Duration  of  maintenance.  Signs 
and  markers  shall  be  maintained 
during  the  conduct  of  all  activities  to 
which  they  pertain. 

(c)  Mine  and  permit  identification 
signs. 

(1)  Identification  signs  shall  be  dis¬ 
played  at  each  point  of  access  to  the 
permit  area  from  public  roads. 

(2)  Signs  shall  show  the  name,  busi¬ 
ness  address,  and  telephone  number  of 
the  person  who  conducts  the  surface 
mining  activities  and  the  identification 
number  of  the  current  permit  autho¬ 
rizing  surface  mining  activities. 

(3)  Signs  shall  be  retained  and  main¬ 
tained  until  after  the  release  of  all 
bonds  for  the  permit  area. 

(d)  Perimeter  markers.  The  perim¬ 
eter  of  a  permit  area  shall  be  clearly 
marked  before  the  beginning  of  sur¬ 
face  mining  activities. 

(e)  Buffer  zone  markers.  Buffer 
zones  shall  be  marked  along  their 
boundaries  as  reqvilred  imder  Section 
816.57. 

(f )  Blasting  sigru.  If  blasting  is  con¬ 
ducted  incident  to  surface  mining  ac¬ 
tivities,  the  person  who  conducts  these 
activities  shall: 

(1)  Conspicuously  display  signs  read¬ 
ing  ‘Blasting  Area'  along  the  edge  of 
any  blasting  area  that  comes  within  50 
feet  of  any  road  within  the  permit 
area,  or  within  100  feet  of  any  public 
road  right  of  way. 


(2)  Conspicuously  flag,  or  post 
within  the  blasting  area,  the  immedi¬ 
ate  vicinity  of  charged  holes  as  re¬ 
quired  by  Section  816.65(e). 

(3)  Place  at  all  entrances  to  the 
permit  area  from  public  roads  or  high¬ 
ways  conspicuous  signs  which  state 
‘Warning!  Explosives  in  Use’,  which 
clearly  explain  the  blast  warning  and 
all  clear  signals  that  are  in  use  and 
which  explain  the  marking  of  blast 
areas  and  charged  holes  within  the 
permit  area. 

(g)  Topsoil  markers.  Where  topsoil 
or  other  vegetation-supporting  materi¬ 
al  is  segregated  and  stockpiled  as  re¬ 
quired  under  Section  816.23,  the  stock¬ 
piled  material  shall  be  clearly  marked. 

8  818.13  Casing  and  sealing  of  drilled 
holes:  General  requirements. 

Each  exploration  hole,  other  drill  or 
borehole,  well,  or  other  exposed  un¬ 
derground  opening  shall  be  cased, 
sealed,  or  otherwise  managed,  as  ap¬ 
proved  by  the  regulatory  authority,  to 
prevent  acid  or  other  toxic  drainage 
from  entering  ground  or  surface 
waters,  to  minimize  disturbance  to  the 
prevailing  hydrologic  balance,  and  to 
ensure  the  safety  of  people,  livestock, 
fish  and  wildlife,  and  machinery  in  the 
mine  plan  ana  ^acent  area.  If  these 
openings  are  uncovered  or  exposed  by 
surface  mining  activities  within  the 
permit  area  they  shall  be  permanently 
closed,  unless  approved  for  water  mon¬ 
itoring,  or  otherwise  managed  in  a 
numner  improved  by  the  regulatory 
authority.  Use  of  a  drilled  hole  or 
borehole  or  monitoring  well  as  a  water 
well  must  meet  the  provisions  of  Sec¬ 
tion  816.53  of  this  Part.  ‘This  Section 
does  not  apply  to  holes  solely  drilled 
and  used  for  blasting. 

8  818.14  Casing  and  scaling  of  drilled 
holes:  Temporary. 

Each  exploration  hole,  other  than 
drill  or  boreholes,  wells  and  other  ex¬ 
posed  underground  openings  which 
have  been  identified  in  the  approved 
permit  application  for  use  to  return 
coal  processing  waste  or  water  to  un¬ 
derground  woridngs,  or  to  be  used  to 
monitor  ground  water  conditions,  shall 
be  temporarily  sealed  before  use  and 
protected  during  use  by  barricades,  or 
fences,  or  other  protective  devices  ap¬ 
proved  by  the  regulatory  authority. 
These  devi<»i  shall  be  periodically  in¬ 
spected  and  maintained  in  good  oper¬ 
ating  condition  by  the  person  who  con¬ 
ducts  the  surface  mining  activities. 

8  818.16  Casing  aiKi  scaling  of  drilled 
holes:  Permanent 

When  no  longer  needed  for  monitor¬ 
ing  or  other  use  approved  by  the  regu¬ 
latory  authority  upon  a  finding  of  no 
adverse  environmental  or  health  and 
safety  effect,  or  unless  approved  for 
transfer  as  a  water  well  under  Section 


VmtAL  kfOISTBt  VOL.  44,  NO.  SO-TUfSOAY,  MARCH  13,  1979 


816.53,  each  exploration  hole,  other 
drilled  hole  or  borehole,  well,  and 
other  exposed  underground  opening 
shall  be  capped,  sealed,  backfilled,  or 
otherwise  properly  managed,  as  re¬ 
quired  by  the  regulatory  authority, 
under  Section  816.13  and  consistent 
with  30  CFR  75.1711.  Permanent  clo¬ 
sure  measures  shall  be  designed  to  pre¬ 
vent  access  to  the  mine  workings  by 
people,  livestock,  fish  and  wildlife,  and 
machinery,  and  to  keep  acid  or  other 
toxic  drainage  from  entering  ground 
or  surface  waters. 

S  816.21  Topsoil:  General  requirements. 

(a)  Before  disturbance  of  an  area, 
topsoil  and  subsoils  to  be  saved  under 
Section  816.22  shall  be  separately  re¬ 
moved  and  segregated  from  other  ma¬ 
terial. 

(b)  After  removal,  topsoil  shall 
either  be  immediately  redistributed  as 
required  under  Section  816.24  or  stock¬ 
piled  pending  redistribution  as  re¬ 
quired  under  Section  816.23. 

S  816.22  Topsoil:  Removal. 

(a)  Timing.  Topsoil  shall  be  removed 
after  vegetative  cover  that  would  in¬ 
terfere  with  the  use  of  the  topsoil  is 
cleared  from  the  areas  to  be  disturbed, 
but  before  any  drilling,  blasting, 
mining,  or  other  surface  disturbance. 

(b)  Materials  to  he  removed.  All  top¬ 
soil  shall  be  removed  in  a  separate 
layer  from  the  areas  to  be  disturbed, 
unless  use  of  substitute  or  supplemen¬ 
tal  materials  is  approved  by  the  regu¬ 
latory  authority  in  accordance  with 
paragraph  (e)  of  this  Section.  If  use  of 
substitute  or  supplemental  materials  is 
approved,  all  materials  to  be  redistrib¬ 
ute  shall  be  removed. 

(c)  Material  to  be  removed  in  thin 
topsoil  situations.  If  the  topsoil  is  less 
than  6  inches,  a  6-inch  layer  that  in¬ 
cludes  the  A  horizon  and  the  imconso- 
lidated  materials  immediately  below 
the  A  horizon  or  the  A  horizon  and  all 
unconsolidated  material  if  the  total 
available  is  less  than  6  inches,  shall  be 
removed  and  the  mixture  segregated 
and  redistributed  as  the  surface  soil 
layer,  unless  topsoil  substitutes  are  ap¬ 
proved  by  the  regulatory  authority 
pursuant  to  paragraph  (e)  of  this  Sec¬ 
tion. 

(d)  Subsoil  segregation.  The  B  hori¬ 
zon  and  portions  of  the  C  horizon,  or 
other  underlying  layers  demonstrated 
to  have  qualities  for  comparable  root 
development  shall  be  segregated  and 
replaced  as  subsoil,  if  the  regulatory 
authority  determines  that  either  of 
these  is  necessary  or  desirable  to 
ensure  soil  productivity  consistent 
with  the  approved  posUnlning  land 
use. 

(e)  Topsoil  substitutes  and  supple¬ 
ments. 

(1)  Selected  overburden  materials 
may  be  substituted  for  or  used  as  a 
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supplement  to,  topsoil,  if  the  regiila- 
tory  authority  determines  that  the  re¬ 
sulting  soil  medium  is  equal  to  or  more 
suitable  for  sustaining  revegetation 
than  is  the  available  topsoil  and  the 
substitute  material  is  the  best  availa¬ 
ble  to  support  revegetation.  This  de¬ 
termination  shall  be  based  on: 

(1)  77ie  results  of  chemical  and  physi¬ 
cal  analyses  of  overburden  and  topsoil 
These  analyses  shall  include  determi¬ 
nations  of  pH,  net  acidity  or  alkalin¬ 
ity,  phosphorus,  potassium,  texture 
class,  and  other  analyses  as  required 
by  the  regulatory  authority.  The  regu¬ 
latory  authority  may  also  require  that 
results  of  field-site  trials  or  green¬ 
house  tests  be  used  to  demonstrate  the 
feasibility  of  using  these  overburden 
materials. 

(ii)  Results  of  analsrses,  trials,  and 
tests  shall  be  submitted  to  the  regula¬ 
tory  authority.  Certification  of  trials 
and  tests  shall  be  made  by  a  labora¬ 
tory  approved  by  the  regulatory  au¬ 
thority,  stating  that: 

(A)  The  proposed  substitute  materi¬ 
al  is  equal  to  or  more  suitable  for  sus¬ 
taining  the  vegetation  than  is  the 
available  topsoil; 

(B)  The  substitute  material  is  the 
best  available  material  to  support  the 
vegetation;  and 

(C)  The  trials  and  tests  were  con¬ 
ducted  using  standard  testing  proce¬ 
dures. 

(2)  Substituted  or  supplemental  ma¬ 
terial  shall  be  removed,  segregated, 
and  replaced  in  compliance  with  the 
requirements  for  topsoil  imder  this 
Section. 

(f)  Limits  on  topsoil  removal  area. 
Where  the  removal  of  vegetative  mate¬ 
rial,  topsoil,  or  other  materials  may 
result  in  erosion  which  may  cause  air 
or  water  pollution  —  k 

(1)  The  size  of  the  area  from  which 
topsoil  is  removed  at  any  one  time 
shall  be  limited; 

(2)  The  surface  soil  layer  shall  be  re¬ 
distributed  at  a  time  when  the  physi¬ 
cal  and  chemical  properties  of  topsoil 
can  be  protected  and  erosion  can  be 
minimized;  and 

(3)  Such  other  measures  shall  be 
taken  as  the  regulatory  authority  may 
approve  or  require  to  control  erosion. 

f  816.23  Topsoil:  Storage. 

(a)  Topsoil  and  other  materials  re¬ 
moved  under  Section  816.22  shall  be 
stockpiled  only  when  it  is  impractical 
to  promptly  redistribute  such  materi¬ 
als  on  reiraded  areas. 

(b)  Stockpiled  materials  shall  be  se¬ 
lectively  placed  on  a  stable  area  within 
the  permit  area,  not  disturbed,  and 
protected  from  wind  and  water  ero¬ 
sion,  unnecessary  compaction,  and 
contaminants  which  lessen  the  capa¬ 
bility  of  the  materials  to  support  vege¬ 
tation  when  redistributed. 
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(1)  Protection  measures  shall  be  ac¬ 
complished  either  by  — 

(1)  An  effective  cover  of  nonnoxious, 
quick-growing  annual  and  perennial 
plants,  seeded  or  planted  during  the 
first  normal  period  after  removal  for 
favorable  planting  conditions;  or 

(ii)  Other  methods  demonstrated  to 
and  approved  by  the  regulatory  au¬ 
thority  to  provide  equal  protection. 

(2)  Unless  approved  by  the  regula¬ 
tory  authority,  stockpiled  topsoil  and 
other  materials  shall  not  te  moved 
until  required  for  redistribution  on  a 
regraded  area. 

S  816.24  Topsoil:  Redistribution. 

(a)  After  final  grading  and  before 

the  replacement  of  topsoil  and  other 
materials  segregated  in  accordance 
with  Section  816.23,  regraded  land 
shall  be  scarified  or  otherwise  treated 
as  required  by  the  regulatory  authori¬ 
ty  to  eliminate  slippage  suiTaces  and 
to  promote  root  penetration.  If  the 
person  who  conducts  the  surface 
mining  activities  shows,  through  ap¬ 
propriate  tests,  and  the  regulatory  au¬ 
thority  approves,  that  no  harm  will  be 
caused  to  the  topsoil  and  vegetation, 
scarification  may  be  conducted  after 
topsoiUng.  ' 

(b)  Topsoil  and  other  materials  shall 
be  redistributed  in  a  manner  that  — 

(1)  Achieves  an  iq>proximate  uni¬ 
form,  stable  thickness  consistent  with 
the  approved  postmining  land  uses, 
contours,  and  surface  water  drainage 
system; 

(2)  Prevents  excess  compaction  of 
the  topsoil;  and 

(3)  Protects  the  topsoil  from  wind 
and  water  erosion  before  and  after  it  is 
seeded  and  planted. 

1 816.25  Topsoil:  Nutrients  and  soil 
amendments. 

Nutrients  and  soil  amendments  in 
the  amounts  determined  by  soil  tests 
shall  be  applied  to  the  redistributed 
surface  soil  layer,  so  that  it  supports 
the  approved  postmining  land  use  and 
meets  the  revegetation  requirements 
of  Sections  816.111-816.117.  AU  soU 
tests  shall  be  performed  by  a  qualified 
laboratory  using  standard  methods  ap¬ 
proved  by  the  regulatory  authority. 

§816.41  Hydrolofic  balance:  General  re¬ 
quirements. 

(a)  Surface  mining  activities  shall  be 
planned  and  conducted  to  minimize 
changes  to  the  prevailing  hydrologic 
balance  in  both  the  mine  plan  and  ad¬ 
jacent  areas,  in  order  to  prevent  long¬ 
term  adverse  changes  in  that  balance 
that  could  result  from  those  activities. 

(b)  Changes  in  water  quality  and 
quantity,  in  the  depth  to  ground 
water,  and  in  the  location  of  surface 
water  drainage  channels  shall  be  mini¬ 
mized  so  that  the  approved  postmln- 
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ing  land  use  of  the  permit  area  is  not 
adversely  affected. 

(c)  In  no  case  shall  Federal  and 
State  water  quality  statutes,  regula¬ 
tions.  standards,  or  effluent  limita¬ 
tions  be  violated. 

(d)  Operations  shall  be  conducted  to 
minimize  water  pollution  and,  where 
necessary,  treatment  methods  shall  be 
used  to  control  water  pollution. 

(1)  Each  person  who  conducts  sur¬ 
face  mining  activities  shall  emphasize 
mining  and  reclamation  practices  that 
prevent  or  minimize  water  pollution. 
Changes  in  flow  of  drainage  shall  be 
used  in  preference  to  the  use  of  water 
treatment  facilities. 

(2)  Acceptable  practices  to  control 
and  minimize  water  pollution  include, 
but  are  not  limited  to  — 

(1)  Stabilizing  disturbed  areas 
through  land  stuq;>ing; 

(ii)  Diverting  runoff; 

(iii)  Achieving  quickly  germinating 
and  growing  stands  of  temporary  vege¬ 
tation; 

•  (Iv)  Regulating  channel  velocity  of 
water; 

(V)  Lining  drainage  channels  with 
rock  or  vegetation; 

(Vi)  Mulching; 

(vii)  Selectively  placing  and  sealing 
acid-forming  and  toxic-forming  mate¬ 
rials;  and 

(viil)  Selectively  placing  waste  mate¬ 
rials  in  backfill  areas. 

(3)  If  the  practices  listed  at  Para¬ 
graph  (dK2)  of  this  Section  are  not 
adequate  to  meet  the  requirements  of 
this  Part,  the  person  who  conducts 
surface  mining  activities  shall  operate 
and  maintain  the  necessary  water 
treatment  facilities  for  as  long  as 
treatment  is  required  under  this  Part. 

§816.42  Hydrolofic  balance:  Water  qual¬ 
ity  ftandarda  and  effluent  IlmltatlonB. 

(aXl)  All  surface  drainage  from  the 
disturbed  area,  including  disturbed 
areas  that  have  been  graded,  seeded, 
or  planted,  shall  be  passed  through  a 
sedimentation  pond  or  a  series  of  sedi¬ 
mentation  ponds  before  leaving  the 
permit  area. 

(2)  Sedimentation  ponds  and  other 
treatment  facilities  shall  be  main¬ 
tained  until  the  disturbed  area  has 
been  restored  and  the  vegetation  re¬ 
quirements  of  Sections  816.111-816.117 
are  met  and  the  quality  of  the  un¬ 
treated  drainage  from  the  disturbed 
area  meets  the  iq;}plicable  State  and 
Federal  water  quality  standards  re¬ 
quirements  for  the  receiving  stream. 

(3)  The  regiilatory  authority  may 
grant  exemptions  from  these  require¬ 
ments  only  when; 

(A)  The  disturbed  drainage  area 
within  the  total  disturbed  area  is 
small;  and 

(B)  The  person  who  conducts  the 
surface  mining  activities  demonstrates 
that  sedimentation  ponds  and  treat- 
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ment  facilities  are  not  necessary  for 
drainage  from  the  disturbed  drainage 
areas  to  meet  the  effluent  limitations 
in  the  table  below  and  the  applicable 
State  and  Federal  water  quality  stand¬ 
ards  for  downstream  receiving  waters. 

(4)  For  the  purposes  of  this  Section' 
only,  disturbed  area  shall  not  include 
those  areas  in  which  only  diversion 
ditches,  sedimentation  ponds,  or  roads 
are  installed  in  accordance  with  this 
Part  and  the  upstream  area  is  not  oth¬ 
erwise  disturbed  by  the  person  who 
conducts  the  surface  mining  activities. 

(5)  Sedimentation  ponds  required  by 
this  Section  shall  be  constructed  in  ac¬ 
cordance  with  Section  816.46.  in  iq>- 
propriate  locations  before  beginning 
any  surface  mining  activities  in  the 
drainage  area  to  be  affected. 

(6)  Where  the  sedimentation  pond 
or  series  of  sedimentation  ponds  is 
used  so  as  to  result  in  the  mixing  of 
drainage  from  the  disturbed  areas 
with  drainage  from  other  areas  not 
disturbed  by  current  surface  coal 
mining  and  reclamation  operations, 
the  permittee  shall  achieve  the  efflu¬ 
ent  limitations  set  forth  below  for  all 
of  the  mixed  drainage  when  it  leaves 
the  permit  area. 

(7)  Discharges  of  water  from  areas 
disturbed  by  surface  mining  activities 
shall  be  made  in  compliance  with  all 
Federal  and  State  laws  and  regula¬ 
tions  and.  at  a  minimum,  the  following 
numerical  effluent  limitations: 

Affluent  limitaHoTU,  in  mittigranu  per  liter 
ImgA)  except  for  pH 


Effluent  Maximum 

cbancterlatlci ^  allowable' 

Average  of 
dally  valuee 
for  90 
ooneecutlve 
discharge 
days' 

Iron,  total  _ _ _ 

7.0 

9.8 

Manganeee,  total  *...... 

4.0 

9.0 

Total  BuapoKled 

■olidt' _ 

70.0 

98.0 

pH  _ ......  WiUiln  rmnge  of  6.0  to  9.0 


'To  be  determined  aooordlnc  to  coUecUon  end 
enelyOcel  prooeduree  adc^ted  by  the  Environmen¬ 
tal  Protection  Agency’s  regulations  for  wastewater 
analyses  (40  CFH  196). 

'Baaed  on  representative  sampling. 

'Hie  manganese  limitations  shall  not  ai^ly  to 
untreated  discharges  which  are  alkaline  as  defined 
by  the  Environmental  Protection  Agency  (40  CPR 
494). 

'In  Colorado,  Montana,  North  Dakota,  South 
Dakota,  Utah,  and  Wyoming,  total  suspended  solids 
limitations  will  be  determined  on  a  caae-by-case 
basis,  but  they  must  not  be  greater  than  48  mg/1 
(mazhniun  allowable)  and  90  mg/1  (average  of  dally 
value  for  90  ocmaecuUve  discharge  days)  based  on 
representative  sampling. 

'Where  the  application  of  neutralisation  and 
sedimentation  treatment  technology  results  In  In¬ 
ability  to  comply  with  the  manganese  limitations 
set  forth  above,  the  regulatory  authority  may  allow 
the  pH  level  In  the  discharge  to  esoead.  to  a  small 
extent,  the  upper  limit  of  9.0,  In  order  that  the 
manganese  limitations  arlll  be  achieved. 

'Discharges  of  Iron  from  new  sources,  as  defined 
under  40  CFR  Section  494.11(1),  shaU  be  limited  to 
6.0  mg./I  (maximum  alloarable)  and  9.0  mg./l  (aver¬ 
age  of  dally  values  for  90  consecutive  dlseharge 
days). 


(b)  A  (Uscbarge  from  the  disturbed 
areas  is  not  subject  to  the  effluent 
limitations  of  this  Section,  if— 

(1)  The  discharge  is  demonstrated 
by  the  discharger  to  have  resulted 
from  a  precipitation  event  equal  to  or 
larger  than  a  10-year  24-hour  precipi¬ 
tation  event;  and 

(2)  The  discharge  is  from  facilities 
designed,  constructed,  and  maintained 
in  accordance  with  the  requirements 
of  this  Part. 

(c)  Adequate  facilities  shall  be  in¬ 
stalled,  operated,  and  maintained  to 
treat  any  water  discharged  from  the 
disturbed  area  so  that  it  complies  with 
all  Federal  and  State  laws  and  regula¬ 
tions  and  the  limitations  of  this  Sec¬ 
tion.  If  the  pH  of  water  to  be  dis¬ 
charged  from  the  disturbed  area  is  less 
than  6.0,  an  automatic  lime  feeder  or 
other  automatic  neutralization  process 
approved  by  the  regulatory  authority 
shall  be  installed,  operated,  and  main¬ 
tained.  The  regulatory  authority  may 
authorize  the  use  of  a  manual  S3rstem, 
if  it  finds  that— 

(1)  Flow  is  infreciuent  and  presents 
small  and  infrequent  treatment  re¬ 
quirements  to  meet  iqiplieable  stand¬ 
ards  which  do  not  require  use  of  an 
automatic  neutralization  process;  and 

(2)  Timely  and  consistent  treatment 
is  ensured. 

§  816.43  Hydroloflc  balance:  Dlverslong 
and  conveyance  of  overland  flow  and 
shallow  ground  water  flow,  and  ephem¬ 
eral  streams 

Overland  flow,  including  flow 
through  litter,  and  shallow  ground 
water  flow  from  undisturbed  areas, 
and  flow  in  ephemeral  streams,  may 
be  diverted  away  from  disturbed  areas 
by  means  of  temporary  or  permanent 
diversions,  if  required  or  approved  by 
the  regulatory  authority  as  necessary 
to  minimize  erosion,  to  reduce  the 
volume  of  water  to  be  treated,  and  to 
prevent  or  remove  water  from  contact 
with  acid-forming  or  toxic-forming 
materials.  The  following  requirements 
shall  be  met  for  all  diversions  and  for 
all  collection  drains  that  are  used  to 
transport  water  into  water-treatment 
facilities  and  for  all  diversions  of  over¬ 
land  and  shallow  ground  water  flow 
and  ephemeral  streams— 

(a)  Temporary  diversions  shall  be 
constructed  to  pass  safely  the  peak 
runoff  from  a  precipitation  event  with 
a  2-year  recurrence  interval,  or  a 
larger  event  as  specified  by  the  regula¬ 
tory  authority.- 

(b)  To  protect  fills  and  property  and 
to  avoid  danger  to  public  health  and 
safety,  permanent  diversions  shall  be 
constructed  to  pass  safely  the  peak 
runoff  from  a  precipitation  event  with 
a  10-year  recurrence  interval,  or  a 
larger  event  as  specified  by  the  regula¬ 
tory  authority.  Permanent  diversions 
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shall  be  constructed  with  gently  slop¬ 
ing  banks  that  are  stabilized  by  vege¬ 
tation.  Asphalt,  concrete,  or  other  sim¬ 
ilar  linings  shall  be  used  only  when  ap¬ 
proved  by  the  regulatory  authority  to 
prevent  seepage  or  to  provide  stability. 

(c)  Diversions  shall  be  designed,  con¬ 
structed,  and  maintained  in  a  manner 
which  prevents  additional  contribu¬ 
tions  of  suspended  solids  to  stream- 
flow  and  to  runoff  outside  the  permit 
area,  to  the  extent  possible  using  the 
best  technology  currently  available. 
Appropriate  sediment  control  meas¬ 
ures  for  these  diversions  may  include, 
but  not  be  limited  to,  maintenance  of 
appropriate  gradients,  channel  lining, 
revegetation,  roughness  structures, 
and  detention  basins. 

(d)  No  diversion  shall  be  located  so 
as  to  increase  the  potential  for  land 
slides.  No  diversion  shall  be  construct¬ 
ed  on  existing  land  slides,  unless  ap¬ 
proved  by  the  regulatory  authority. 

(e)  When  no  longer  needed,  each 
temporary  diversion  shall  be  removed 
and  the  affected  land  regraded,  top- 
soiled,  and  revegetated  in  accordance 
with  Sections  816.24,  816.25,  816.101- 
816.106,  and  816.111-816.117. 

(f)  Diversion  design  shall  incorpo¬ 
rate  the  following: 

(1)  Channel  lining  shall  be  designed 
using  standard  engineering  practices 
to  pass  safely  the  design  velocities. 
Riprap  shall  comply  with  the  require¬ 
ments  of  Section  816.72(bK5),  except 
for  sand  and  gravel. 

(2)  Freeboard  shall  be  no  less  than 
0.3  feet.  Protection  shall  be  provided 
for  transition  of  flows  and  for  critical 
areas  such  as  swales  and  curves. 
Where  the  area  protected  is  a  critical 
area  as  determined  by  the  regulatory 
authority,  the  design  freeboard  may 
be  increased. 

(3)  Energy  dissipators  shall  be  in- 
staUed  when  necessary  at  discharge 
points,  where  diversions  intersect  with 
natural  streams  and  exit  velocity  of 
the  diversion  ditch  flow  is  greater 
than  that  of  the  receiving  stream. 

(4)  Excess  excavated  material  not 
necessary  for  diversion  channel  geom¬ 
etry  or  regrading  of  the  channel  shall 
be  disposed  of  in  accordance  with  30 
CFR  816.71-816.74. 

(5)  Topsoil  shall  be  handled  in  com¬ 
pliance  with  30  CFR  816.21-816.25. 

(g)  Diversions  shall  not  be  construct¬ 
ed  or  operated  to  divert  water  into  un¬ 
derground  mines  without  the  approval 
of  the  regulatory  authority  under  Sec¬ 
tion  816.55. 

§  816.44  Hydrologic  balance:  Stream  chan¬ 
nel  diversions. 

(a)  Flow  from  perennial  and  inter¬ 
mittent  streams  within  the  permit 
area  may  be  diverted,  if  the  diver¬ 
sions— 


(1)  Are  approved  by  the  regulatory 
authority  after  making  the  findings 
called  for  in  Section  816.57(a). 

(2)  Comply  with  other  requirements 
of  this  Subchapter,  and 

(3)  Comply  with  local.  State,  and 
Federal  statutes  and  regulations. 

(b)  When  streamflow  is  allowed  to 
be  diverted,  the  stream  channel  diver¬ 
sion  shall  be  designed,  constructed, 
and  removed,  in  accordance  with  the 
following: 

(1)  The  longitudinal  profile  of  the 
stream,  the  channel,  and  the  flood- 
plain  shall  be  designed  and  construct¬ 
ed  to  remain  stable  and  to  prevent,  to 
the  extent  possible  using  the  best 
technology  currently  available,  addi¬ 
tional  contributions  of  suspended 
solids  to  streamflow  or  to  runoff  out¬ 
side  the  permit  area.  These  contribu¬ 
tions  shall  not  be  in  excess  of  require¬ 
ments  of  State  or  Federal  law.  Ek-osion 
control  structures  such  as  channel 
lining  structures,  retention  basins,  and 
artificial  channel  roughness  structures 
shall  be  used  in  diversions  only  when 
approved  by  the  regulatory  authority 
as  being  necessary  to  control  erosion. 
These  structures  shall  be  approved  for 
permanent  diversions  only  where  they 
are  stable  and  will  require  infrequent 
maintenance. 

(2)  The  combination  of  channel, 
bank,  and  flood-plain  configurations 
shall  be  adequate  to  pass  safely  the 
peak  runoff  of  a  10-year,  24-hour  pre¬ 
cipitation  event  for  temporary  diver¬ 
sions,  a  100-year,  24-hour  precipitation 
event  for  permanent  diversions,  or 
larger  events  specified  by  the  regula¬ 
tory  authority.  However,  the  capacity 
of  the  channel  itself  should  be  at  least 
equal  to  the  capacity  of  the  munodi- 
fied  stream  channel  immediately  up¬ 
stream  and  downstream  of  the  diver¬ 
sion. 

(c)  When  no  longer  needed  to 
achieve  the  purpose  for  which  they 
were  authorized,  all  temporary  stream 
channel  diversions  shall  be  removed 
and  the  affected  land  regraded  and  re¬ 
vegetated,  in  accordance  Sections 
816.24,  816.25,  816.101-816.105,  and 
816.111-816.117.  At  the  time  diversions 
are  removed,  downstream  water  treat¬ 
ment  facilities  previously  protected  by 
the  diversion  shall  be  modified  or  re¬ 
moved  to  prevent  overtopping  or  fail¬ 
ure  of  the  facilities.  This  requirement 
shall  not  relieve  the  person  who  con¬ 
ducts  the  surface  mining  activities 
from  maintenance  of  a  water  treat¬ 
ment  facility  otherwise  required  under 
this  Part  or  the  permit. 

(d)  When  permanent  diversions  are 
constructed  or  stream  channels  re¬ 
stored,  after  temporary  divisions,  the 
operator  shall; 

(1)  Restore,  enhance  where  practica¬ 
ble,  or  maintain  natural  riparian  vege¬ 
tation  on  the  banks  of  the  stream; 


(2)  Establish  or  restore  the  stream  to 
its  natural  meandering  shape  of  an  en¬ 
vironmentally  acceptable  gradient,  as 
determined  by  the  regulatory  authori¬ 
ty, 

(3)  Establish  or  restore  the  stream  to 
a  longitudinal  profile  and  cross-sec¬ 
tion,  including  aquatic  habitats  (usual¬ 
ly  a  pattern  of  riffles,  pools,  and  drops 
rather  than  uniform  depth)  that  ap¬ 
proximate  premining  stream  channel 
characteristics. 

§  816.45  Hydrologic  balance:  Sediment 
control  measures. 

(a)  Appropriate  sediment  control 
measures  shall  be  designed,  construct¬ 
ed,  and  maintained  using  the  best 
technology  currently  available  to: 

(1)  prevent,  to  the  extent  possible, 
additional  contributions  of  sediment 
to  streamflow  or  to  runoff  outside  the 
permit  area, 

(2)  meet  the  more  stringent  of  appli¬ 
cable  State  or  Federal  effluent  limita¬ 
tions, 

(3)  minimize  erosion  to  the  extent 
possible. 

(b)  Sediment  control  measures  in¬ 
clude  practices  carried  out  within  and 
adjacent  to  the  disturbed  area.  The 
sedimentation  storage  capacity  of 
practices  in  and  downstream  from  the 
disturbed  area  shall  reflect  the  degree 
to  which  successful  mining  and  recla¬ 
mation  techniques  are  applied  to 
reduce  erosion  and  control  sediment. 
Sediment  control  measures  consist  of 
the  utilization  of  proper  mining  and 
reclamation  methods  and  sediment 
control  practices,  singly  or  in  combina¬ 
tion.  Sediment  control  methods  in¬ 
clude  but  are  not  limited  to  — 

(1)  Disturbing  the  smallest  practica¬ 
ble  area  at  any  one  time  during  the 
mining  operation  through  progressive 
backfilling,  grading,  and  prompt  reve¬ 
getation  as  required  in  Section 
816.111(b); 

(2)  Stabilizing  the  backfill  material 
to  promote  a  reduction  in  the  rate  and 
volume  of  runoff,  in  accordance  with 
the  requirements  of  Section  816.101; 

(3)  Retaining  sediment  within  dis¬ 
turbed  areas; 

(4)  Diverting  runoff  away  from  dis¬ 
turbed  areas; 

(5)  Diverthig  runoff  using  protected 
channels  or  pipes  through  disturbed 
areas  so  as  not  to  cause  additional  ero¬ 
sion; 

(6)  Using  straw  dikes,  riprap,  check 
dams,  mulches,  vegetative  sediment 
filters,  dugout  ponds,  and  other  meas¬ 
ures  that  reduce  overland  flow  veloc¬ 
ity,  reduce  nmoff  volume,  or  trap  sedi¬ 
ment;  and 

(7)  Treating  with  chemicals. 
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1 816.46  Hjrdrolofic  balance:  Sedimenta* 
tkm  ponds. 

(a)  Qtneral  requirements.  Sedlmen-  ■ 
tation  ponds  shall  be  used  individually 
or  in  series  and  shall  — 

(1)  Be  constructed  before  any  dis¬ 
turbance  of  the  undisturbed  area  to  be 
drained  into  the  pond; 

(2)  Be  located  as  near  as  possible  to 
the  disturbed  area  and  out  of  peren¬ 
nial  streams:  unless  approved  by  the^. 
regulatory  authority. 

(31  Meet  all  the  criteria  of  this  Sec¬ 
tion. 

(b)  Sediment  storage  volume.  Sedi¬ 
mentation  ponds  shall  provide  a  mini¬ 
mum  sediment  storage  volume  equal 
to  — 

(1)  The  accumulated  sediment 
volume  from  the  drainage  area  to  the 
pond  for  a  minimum  of  3  years.  Sedi¬ 
ment  storage  volume  shall  be  deter¬ 
mined  using  the  Universal  Soil  Loss 
Equation,  gully  erosion  rates,  and  the 
sediment  delivery  ratio  converted  to 
sediment  volume,  using  either  the 
sediment  density  or  other  empirical 
methods  derived  from  regional  sedi¬ 
ment  pond  studies  if  approved  by  the 
regulatory  authorltsr,  or 

(2)  0.1  acre-foot  for  each  acre  of  dis¬ 
turbed  area  within  the  upstream 
drainage  area  or  a  greater  amount  if 
required  by  the  regulatory  authority 
based  upon  sediment  yield  to  the 
pond.  The  regulatory  authority  may 
iq>prove  a  sediment  storage  volume  of 
not  less  than  0.035  acre-foot  for  each 
acre  of  disturbed  area  within  the  up¬ 
stream  drainage  area,  if  the  person 
who  conducts  the  surface  mining  ac¬ 
tivities  demonstrates  that  sediment  re¬ 
moved  by'  other  sediment  control 
measures  is  equal  to  the  reduction  in 
sediment  storage  volume. 

(c)  Detention  time.  Sedimentation 
ponds  shall  provide  the  required  theo¬ 
retical  detention  time  for  the  water 
inflow  or  runoff  entering  the  pond 
from  a  10-year.  24-hour  precipitation 
event  (desi^  event).  Theoretical  de¬ 
tention  time  is  defined  as  the  average 
time  that  the  design  flow  is  detained 
in  the  pond;  and  is  further  defined  as 
the  time  difference  between  the  cen¬ 
troid  of  the  inflow  hydrograph  and 
the  centroid  of  the  outflow  hydro- 
gnq>h  for  the  design  event.  Runoff  di¬ 
verted  under  Sections  816.43  and 
816.44.  away  from  the  distiu'bed  drain¬ 
age  areas  and  not  passed  through  the 
sedimentation  pond  need  not  be  con¬ 
sidered  in  sedimentation  pond  design. 

In  determining  the  runoff  volume,  the 
characteristics  of  the  mine  site,  recla¬ 
mation  procedures,  and  onsite  sedi¬ 
ment  control  practices  shall  be  consid¬ 
ered.  Sedimentation  ponds  shall  pro¬ 
vide  a  theoretical  detention  time  of 
not  less  than  twenty-four  hours,  or 
any  higher  amount  required  by  the 
regulatory  authority,  except  as  pro¬ 


vided  under  subparagraphs  (1),  (2).  or 
(3)  of  this  paragraph. 

(1)  The  regulatory  authority  may 
approve  a  theoretical  detention  time 
of  not  less  than  10  hours,  when  the 
person  who  conducts  the  surface 
mining  activities  demonstrates  that  — 

(1)  The  improvement  in  sediment  re¬ 
moval  efficiency  is  equivalent  to  the 
reduction  in  detention  time  as  a  result 
of  pond  design.  Improvements  in  pond 
design  may  include  but  are  not  limited 
to  pond  configuration,  in-flow  and  out¬ 
flow  fidlfty  locations,  baffles  to  de¬ 
crease  in-flowL  velocity  and  short-cir¬ 
cuiting,  and  surnucejareas;  and 

(il)  The  pond  effluent.^  shown  to 
achieve  and  maintain  applicdible  efflu¬ 
ent  limitations.  ~  - 

(2)  The  regulatory  authority  may 
approve  a  theoretical  detention  time 
of  not  less  than  10  hoiirs  when  the 
person  who  conducts  the  surface 
mining  activities  demonstrates  that 
the  size  distribution  or  the  specific 
gravity  of  the  suspended  matter  is 
such  that  applicable  effluent  limita¬ 
tions  are  achieved  and  maintained. 

(3)  The  regulatory  authority  may 
approve  a  theoretical  detention  time 
of  less  than  24  hours  to  any  level  of 
detention  time,  when  the  person  who 
conducts  the  surface  mining  activities 
demonstrates  to  the  regulatory  au¬ 
thority  that  the  chemical  treatment 
process  to  be  used  — 

(i)  Will  achieve  and  maintain  the  ef¬ 
fluent  limitations;  and 

(ii)  Is  harmless  to  fish,  wildlife,  and 
related  environmental  values. 

(4)  The  calculated  theoretical  deten¬ 
tion  time  and  all  supporting  documen¬ 
tation  and  drawings  used  to  establish 
the  required  detention  times  under 
subparagraphs  (cKl)-<3)  of  this  Sec¬ 
tion  shall  be  included  in  the  permit 
application. 

(d)  Dewatering.  The  water  storage 
resulting  from  inflow  shall  be  removed 
by  a  nonclogging  dewatering  device  or 
a  conduit  spillway  approved  by  the 
regulatory  authority,  and  shall  have  a 
discharge  rate  to  achieve  and  maintain 
the  required  theoretical  detention 
time.  The  dewatering  device  shall  not 
be  located  at  a  lower  elevation  than 
the  maximum  elevation  of  the  sedi¬ 
mentation  storage  volume. 

(e)  Each  person  who  conducts  sur¬ 
face  mining  activities  shall  design,  con¬ 
struct.  and  maintain  sedimentation 
ponds  to  prevent  short-circuiting  to 
the  extent  possible. 

(f)  The  design,  construction,  and 
maintenance  of  a  sedimentation  pond 
or  other  sediment  control  measures  in 
accordance  with  this  Section  shall  not 
relieve  the  person  from  compliance 
with  iq>plicable  effluent  limitations  as 
contained  in  30  C^FR  816.42. 

(g)  There  shall  be  no  out-flow 
through  the  emergency  spillway 
dining  the  passage  of  the  runoff  re¬ 


sulting  from  the  lO-year,  24-hour  pre¬ 
cipitation  event  or  lesser  events 
through  the  sedimentation  pond. 

(h)  Sediment  shall  be  removed  from 
sedimentation  ponds  when  the  volume 
of  sediment  accumulates  to  60  percent 
of  the  design  sediment  storage  volume. 
With  the  iq>proval  of  the  regulatory 
authority,  additional  permanent  stor¬ 
age  may  be  provided  .for  sediment 
and/or  water  above  that  required  for 
the  design  sediment  storage.  Upon  the 
iq>proval  of  the  regulatory  authority 
for  those  cases  where  additional  per¬ 
manent  storage  is  provided  above  that 
required  for  sediment  under  Para- 
gnq>h  (b)  of  this  Section,  sediment  re¬ 
moval  may  be  delayed  until  the  re¬ 
maining  volume  of  permanent  storage 
has  decreased  to  40  percent  of  the 
total  sediment  storage  volume  pro¬ 
vided  the  theoretical  detention  time  is 
maintained. 

(1)  An  appropriate  combination  of 
principal  and  emergency  spillways 
shall  be  provided  to  safely  discharge 
the  runoff  from  a  25-year,  24-hour 
precipitation  event,  or  larger  event 
specified  by  the  regulatory  authority. 
The  elevation  of  the  crest  of  the  emer¬ 
gency  spillway  shall  be  a  minimum  of 
1.0  foot  above  the  crest  of  the  princi¬ 
pal  spillway.  Emergency  spillway 
grades  and  allowable  velocities  shall  be 
iq>proved  by  the  regulatory  authority. 

(j)  The  minimum  elevation  at  the 
top  of  the  settled  embankment  shall 
be  1.0  foot  above  the  water  surface  in 
the  pond  with  the  emergency  spillway 
flowing  at  design  depth.  For  embank¬ 
ments  subject  to  settlement,  this  1.0 
foot  minimum  elevation  requirement 
shall  apply  at  all  times,  including  the 
period  after  settlement. 

(k)  The  constructed  height  of  the 
dam  shall  be  increased  a  minimum  of  5 
percent  over  the  design  height  to 
allow  for  settlement,  unless  it  has 
been  demonstrated  to  the  regulatory 
authority  that  the  material  used  and 
the  design  will  ensure  against  all  set¬ 
tlement. 

(l)  The  minimum  top  width  of  the 
embankment  shall  not  be  less  than  the 
quotient  of  (H-«-35)/5.  where  H  is  the 
height,  in  feet,  of  the  embankment  as 
measured  from  the  upstream  toe  of 
the  embankment. 

(m)  The  combined  upstream  and 
downstream  side  slopes  of  the  settled 
embankment  shall  not  be  less  than 
lo:5  h,  with  neither  slope  steeper  than 
iv:2A  Slopes  shall  be  designed  to  be 
stable  in  all  cases,  even  if  flatter  side 
slopes  are  required. 

(n)  The  embankment  foundation 
area  shall  be  cleared  of  all  organic 
matter,  all  surfaces  sloped  to  no  steep¬ 
er  than  Iv'.lh,  and  the  entire  founda¬ 
tion  surface  scarified. 

(o)  The  fill  material  shall  be  free  of 
sod.  large  roots,  other  large  vegetative 
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matter,  and  froaen  soil,  and  in  no  case 
shall  coal-processing  waste  be  used. 

(p)  The  placing  and  spreading  of  fill 
material  shall  be  started  at  the  lowest 
point  of  the  foundation.  The  fill  shall 
be  brought  up  in  horizontal  layers  of 
such  thickness  as  is  required  to  facili¬ 
tate  compaction  and  meet  the  design 
requirements  of  this  Section.  Compac¬ 
tion  shall  be  conducted  as  specified  in 
the  design  approved  by  the  regulatory 
authority. 

(q)  If  a  sedimentation  pond  has  an 
embankment  that  is  more  than  20  feet 
in  height,  as  measured  from  the  up¬ 
stream  toe  of  the  embankment  to  the 
crest  of  the  emergency  spillway,  or  has 
a  storage  volume  of  20  acre-feet  or 
more,  the  following  additional  require¬ 
ments  shall  be  met: 

(1)  An  appropriate  combination  of 
principal  and  emergency  spillways 
shall  be  provided  to  discharge  safely 
the  runoff  resulting  from  a  100-year, 
24-hour  precipitation  event,  or  a  larger 
event  specified  by  the  regulatory  au¬ 
thority. 

(2)  The  embankment  shall  be  de¬ 
signed  and  constructed  with  a  static 
safety  factor  of  at  least  1.5,  or  a 
higher  safety  factor  as  designated  by 
the  regulatory  authority  to  ensure  sta¬ 
bility. 

(3)  Appropriate  barriers  shall  be  pro¬ 
vided  to  control  seepage  along  con¬ 
duits  that  extend  through  the  em¬ 
bankment. 

(4)  The  criteria  of  the  Mine  Safety 
and  Health  Administration  as  pub¬ 
lished  in  30  CFR  77.216  shaU  be  met. 

(r)  Each  pond  shall  be  designed  and 
inq>ected  during  construction  under 
the  supervision  of,  and  certified  after 
construction  by,  a  registered  profes¬ 
sional  engineer. 

(s)  The  entire  embankment  includ¬ 
ing  the  surrounding  areas  disturbed  by 
construction  shall  be  stabilized  with 
respect  to  erosion  by  a  vegetative 
cover  or  other  means  immediately 
after  the  embankment  is  completed. 
The  active  upstream  face  of  the  em¬ 
bankment  where  water  will  be  im¬ 
pounded  may  be  rlprapped  or  other¬ 
wise  stabilized.  Areas  in  which  the 
vegetation  is  not  successful  or  where 
rills  and  gullies  develop  shall  be  re¬ 
paired  and  revegetated  in  accordance 
with  Section  816.106. 

(t)  All  ponds,  including  those  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216<a),  shall  be  examined  for 
structural  weakness,  erosion,  and 
other  hazardous  conditions,  and  re¬ 
ports  and  modifications  shall  be  made 
to  the  regulatory  authority,  in  accord¬ 
ance  with  30  CFR  77.216-3.  With  the 
approval  of  the  regulatory  authority, 
dams  not  meeting  these  criteria  (30 
CFR  77.216(a))  shall  be  examined  four 
times  per  year. 

(u)  Sedimentation  ponds  shall  not  be 
removed  until  the  disturbed  area  has 
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been  restored,  and  the  vegetation  re¬ 
quirements  of  Section  816.111-816.117 
are  met,and  the  drainage  entering  the 
pond  hais  met  the  applicable  State  and 
Federal  water  quality  requirements 
for  the  receiving  stream.  When  the 
sedimentation  pond  is  removed,  the  af¬ 
fected  land  shall  be  regraded  and  reve¬ 
getated  in  accordance  with  Sections 
816.100-816.106,  and  816.111-816.117, 
unless  the  pond  has  been  approved  by 
the  regulatory  authority  for  retention 
as  being  compatible  with  the  iq>proved 
postmining  land  use  under  Section 
816.133.  If  the  regulatory  authority 
approves  retention,  the  sedimentation 
pond  shall  meet  all  the  requirements 
for  permanent  impoundments  of  Sec¬ 
tions  816.49  and  816.56. 

S  816.47  Hydrolofic  balance:  Dtocharge 
stmctorcs. 

Discharge  from  sedimentation 
ponds,  permanent  and  temporary  im¬ 
poundments,  coal  processing  waste 
dams  and  embankments,  and  diver¬ 
sions  shall  be  controlled,  by  energy 
dlssipators,  riprap  channels,  and  other 
devices,  where  necessary,  to  reduce 
erosion,  to  prevent  deepening  or  en¬ 
largement  of  stream  channels,  and  to 
minimize  disturbance  of  the  hydrolo¬ 
gic  balance.  Discharge  structures  shall 
be  designed  according  to  standard  en¬ 
gineering-design  procedures. 

1 816.48  Hydrologic  balance:  Add-forming 
and  toxic-fonning  spoiL 

Drainage  from  acid-forming  and 
toxic-forming  spoil  into  groimd  and 
surface  water  shall  be  avoided  by  — 

(a)  Identifying,  burying,  and  treat¬ 
ing  where  necessary,  spoil  which,  in 
the  Judgment  of  the  regulatory  au¬ 
thority,  may  be  detrimental  to  vegeta¬ 
tion  or  may  adversely  affect  water 
quality  if  not  treated  or  buried; 

(b)  Preventing  water  from  coming 
into  contact  with  acid-forming  and 
toxic-forming  spoil  in  accordance  with 
Section  816.103,  and  other  measures  as 
required  by  the  regulatory  authority; 
and 

(c)  Burying  or  otherwise  treating  all 
add-forming  or  toxic-forming  spoil 
within  30  days  after  it  is  first  expMed 
on  the  mine  site,  or  within  a  lesser 
period  required  by  the  regulatory  au¬ 
thority.  Temporary  storage  of  the 
spoil  may  be  approved  by  the  regula¬ 
tory  authority  upon  a  finding  that 
burial  or  treatment  within  30  days  is 
not  feasible  and  will  not  result  in  any 
material  risk  of  water  pollution  or 
other  environmental  damage.  Storage 
shall  be  limited  to  the  period  until 
burial  or  treatment  first  becomes  fea¬ 
sible.  Add-forming  or  toxic-forming 
spoil  to  be  stored  shall  be  placed  on 
impermeable  material  and  protected 
from  erosion  and  contact  with  surface 
water. 
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9  816.49  Hydrologic  balance:  Permanent 
and  temporary  impoundments. 

(a)  Permanent  impoundments  are 
prohibited  unless  authorized  by  the 
regulatory  authority,  upon  the  basis 
of  the  following  demonstration; 

(1)  The  quality  of  the  impoimded 
water  shall  be  suitable  on  a  permanent 
basis  for  its  intended  use,  and  dis¬ 
charge  of  water  from  the  impound¬ 
ment  shall  not  degrade  the  quality  of 
receiving  waters  to  less  than  the 
water-quality  standards  established 
pursuant  to  applicable  State  and  Fed¬ 
eral  laws. 

(2)  The  level  of  water  shall  be  suffi- 
dently  stable  to  support  the  intended 
use. 

(3)  Adequate  safety  and  access  to 
the  impounded  water  shall  be  pro¬ 
vided  for  proposed  water  users. 

(4)  Water  impoundments  shall  not 
result  in  the  diminution  of  the  quality 
or  quantity  of  water  used  by  adjacent 
or  surrounding  landowners  for  agricul¬ 
tural,  industrial,  recreational,  or  do¬ 
mestic  uses. 

(5)  The  design,  construction,  and 
maintenance  of  structures  shall 
a^eve  the  minimum  design  require¬ 
ments  iq>plicable  to  structures  con¬ 
structed  and  maintained  under  the 
Watershed  Protection  and  Flood  Pre¬ 
vention  Act,  Pub.  L.  83-566  (16  UB.C. 
1006).  Requirements  for  impound¬ 
ments  that  meet  the  size  or  other  cri¬ 
teria  of  the  Mine  Safety  and  Health 
Administration,  30  CFR,  77-126(a)  are 
contained  in  ITB.  Soil  Conservation 
Service  Technical  Release  No.  60, 
‘Earth  Dams  and  Reservoirs,’  Jime 
1976.  Requirements  for  impoundments 
that  do  not  meet  the  size  or  other  cri¬ 
teria  contained  in  30  CFR  77.216(a) 
are  contained  in  UB.  Soil  Conserva¬ 
tion  Service  Practice  Standard  378, 
‘Ponds,’  October  1978.  ‘The  technical 
release  and  practice  standard  are 
hereby  incorporated  by  reference  as 
they  exist  on  the  date  of  adoption  of 
this  Part.  Notices  of  changes  made  in 
these  publications  will  be.  periodically 
published  by  OSM  in  the  Federal  Reg¬ 
ister.  Technical  Release  No.  60  and 
Practice  Standard  378  are  on  file  and 
available  for  inspection  at  the  OSM 
(>ntral  Office.  UB.  Department  of 
the  Interior.  South  Interior  Bldg., 
1951  Constitution  Ave.,  N.W..  Wash¬ 
ington.  D.C.  20240,  at  each  OSM  Re¬ 
gional  Office.  District  Office,  and 
Field  Office  and  at  the  Central  Office 
of  the  applicable  State  regulatory  au¬ 
thority,  if  any.  Copies  of  these  publi¬ 
cations  may  also  be  obtained  by  writ¬ 
ing  to  the  above  locations.  Copies  of 
these  publications  will  also  be  on  file 
for  public  inspection  at  the  Federal 
Register  Library.  1100  L  Street  N.W.. 
Washington,  D.C.  Incorporation-by- 
reference  provisions  have  been  ap¬ 
proved  by  the  Director  of  the  Federal 
Register,  February  7,  1979.  The  Direc- 
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tor's  approval  of  this  incorporation  by 
reference  expires  on  February  7,  1980. 

(6)  The  size  of  the  impoundment  is 
adequate  for  its  intended  purposes. 

(7)  The  impoundment  will  be  suit¬ 
able  for  the  approved  postmining  land 
use. 

(b)  Temporary  impoimdments  of 
water  in  which  the  water  is  impound¬ 
ed  by  a  dam  shall  meet  the  require¬ 
ments  of  30  CFR  816.46(e)-(u). 

(c)  Excavations  that  will  impound 
water  during  or  after  the  mining  oper¬ 
ation  shall  have  perimeter  slopes  that 
are  stable  and  shall  not  be  steeper 
than  2v:lh.  Where  surface  runoff 
enters  the  impoundment  area,  the  side 
slope  shall  be  protected  against  ero¬ 
sion. 

(d)  Slope  protection  shall  be  pro¬ 
vided  to  minimize  surface  erosion  at 
the  site  and  sediment  control  meas¬ 
ures  shall  be  required  where  necessary 
to  reduce  the  sediment  leaving  the 
site. 

(e)  All  embankments  of  temporary 
and  permanent  Impoundments,  and 
the  surrounding  areas  and  diversion 
ditches  disturbed  or  created  by  con¬ 
struction.  shall  be  graded,  fertilized, 
seeded,  and  mulched  to  comply  with 
the  requirements  of  30  CFR  816.111- 
816.117  immediately  after  the  embank¬ 
ment  is  completed,  provided  that  the 
active,  upstream  face  of  the  embank¬ 
ment  where  water  will  be  impounded 
may  be  riprapped  or  otherwise  stabi¬ 
lized.  Areas  in  which  the  vegetation  is 
not  successful  or  where  rills  and  gul¬ 
lies  develop  shall  be  repaired  and  reve¬ 
getated  to  comply  with  the  requlre- 
ments  of  30  CFR  816.106  and  30  CFR 
816.111-816.117. 

(f)  All  dams  and  embankments  meet- 
ing  the  size  or  other  criteria  of  30  CFR 
77.216(a)  shall  be  routinely  inspected 
by  a  qualified  registered  professional 
engineer,  or  by  someone  under  the  su¬ 
pervision  of  a  qualified  registered  pro¬ 
fessional  engineer,  in  accordance  with 
30  CFR  77.216-3. 

(g)  All  dams  and  embankments  shall 
be  routinely  maintained  during  the 
mining  operations.  Vegetative  growth 
shall  be  cut  where  necessary  to  facili¬ 
tate  inspection  and  repairs.  Ditches 
and  spillways  shall  be  cleaned.  Any 
combustible  material  present  on  the 
surface,  other  than  material  such  as 
mulch  or  dry  vegetation  vised  for  sur¬ 
face  stability,  shall  be  removed  and  all 
other  i4>propriate  maintenance  proce¬ 
dures  followed. 

(h)  All  dams  and  embankments  that 
meet  or  exceed  the  size  or  other  crlte- 
ria  of  30  CFR  77.216(a)  shall  be  certi¬ 
fied  to  the  regulatory  authority  by  a 
qualified  registered  professional  engi¬ 
neer.  immediately  after  construction 
and  azmually  thereafter,  as  having 
been  constructed  and/or  maintained 
to  comply  with  the  requirements  of 
this  Se^on.  All  dams  and  embank-. 


ments  that  do  not  meet  the  size  or 
other  criteria  of  30  CFR  77.216(a) 
shall  be  certified  by  either  a  qualified 
registered  professional  engineer  or  a 
registered  land  surveyor,  except  that 
all  coal  processing  waste  dams  and  em¬ 
bankments  covered  by  30  CFR  816.91- 
816.93  shall  be  certified  by  a  qualified 
registered  professional  engineer.  Certi¬ 
fication  reports  shall  include  state¬ 
ments  on— 

(1)  Existing  and  required  monitoring 
procedures  and  instrumentation; 

(2)  The  design  depth  and  elevation 
of  any  impounded  waters  at  the  time 
of  the  initial  certification  report  or 
the  average  and  maximum  depths  and 
elevations  of  any  impounded  waters 
over  the  past  year  for  the  annual  cer¬ 
tification  reports; 

(3)  Existing  storage  capacity  of  the 
dam  or  embankment; 

(4)  Any  fires  occurring  in  the  con¬ 
struction  material  up  to  the  date  of 
the  initial  certification  or  over  the 
past  year  for  the  annual  certification 
reports;  and 

(5)  Any  other  aspects  of  the  dam  or 
embankment  affecting  stability. 

(i)  Plans  for  any  enlargement,  reduc¬ 
tion  in  size,  reconstruction,  or  other 
modification  of  dams  or  impoimd¬ 
ments  shall  be  submitted  to  the  regu¬ 
latory  authority  and  shall  comply  with 
the  requirements  of  this  Section. 
Except  where  a  modification  is  re¬ 
quired  to  eliminate  an  emergency  con¬ 
dition  constituting  a  hazard  to  public 
health,  safety,  or  the  environment, 
the  reiailatory  authority  shall  approve 
the  plans  before  modification  begins. 

S  816A0  Hydrologic  balance;  Ground 
water  protection. 

(a)  Backfilled  materials  shall  be 
placed  so  as  to  minimize  contamina¬ 
tion  of  ground  water  systems  with 
acid,  toxic,  or  otherwise  harmful  mine 
drainage,  to  minimize  adverse  effects 
of  mining  on  ground  water  systems 
outside  the  permit  area,  and  to  sup¬ 
port  improved  postmining  land  uses. 

(b)  To  control  the  effects  of  mine 
drainage,  pits,  cuts,  and  other  mine  ex¬ 
cavation  or  disturbances  shall  be  locat¬ 
ed.  designed,  constructed,  and  utilized 
in  such  manner  as  to  prevent  or  con¬ 
trol  discharge  of  acid,  toxic,  or  other¬ 
wise  harmful  mine  drainage  waters 
into  ground  water  systems  and  to  pre¬ 
vent  adverse  impacts  on  such  ground 
water  systems  or  on  approved  post¬ 
mining  land  uses. 

8  81CA1  Hydrologic  balance:  Protection  of 
ground  water  recharge  capacity. 

Surface  mining  activities  shall  be 
conducted  in  a  manner  that  facilitates 
reclamation  which  will  restore  im* 
proximate  pre-mining  rechiu*ge  cim&c- 
ity.  through  restoration  of  the  CM>ftbil- 
ity  of  the  reclaimed  areas  as  a  whole, 
excluding  coal  processing  waste  and 


underground  development  waste  dis¬ 
posal  areas  and  fills,  to  transmit  water 
to  the  ground  water  system.  The  re¬ 
charge  capacity  shall  be  restored  to  a 
condition  which  — 

(a)  Supports  the  approved  postmin¬ 
ing  land  use; 

(b)  Minimizes  disturbances  to  the 
prevailing  hydrologic  balance  in  the 
mine  plan  area  and  in  adjacent  areas; 
and 

(c)  Provides  a  rate  of  recharge  that 
improximates  the  pre-mining  recharge 
rate. 

8816.52  Hydrologic  balance:  Surface  and 
ground  water  monitoring. 

(a)  Ground  toater. 

(1)  Ground  water  levels,  infiltration 
rates,  subsurface  flow  and  storage 
characteristics,  and  the  quality  of 
ground  water  shall  be  monitored  in  a 
manner  approved  by  the  regulatory 
authority,  to  determine  the  effects  of 
surface  mining  activities  on  the  re¬ 
charge  capacity  of  reclaimed  lands  and 
on  the  quantity  and  quality  of  water 
in  ground  water  systems  in  the  mine 
plan  and  adjacent  areas. 

(2)  When  surface  mining  activities 
may  affect  the  ground  water  systems 
which  serve  as  aquifers  which  signifi¬ 
cantly  ensure  the  hydrologic  balance 
of  water  use  on  or  off  the  mine  plan 
area,  ground  water  levels  and  ground 
water  quality  shall  be  periodically 
monitored.  Monitoring  shall  include 
measurements  from  a  sufficient 
number  of  wells  and  mineralogical  and 
chemical  analsrses  of  aquifer,  overbur¬ 
den,  and  spoil  that  are  adequate  to  re¬ 
flect  changes  in  ground  water  quantity 
and  quality  resulting  from  those  activ¬ 
ities.  Monitoring  shall  be  adequate  to 
plan  for  modification  of  surface 
mining  activities,  if  necessary,  to  mini¬ 
mize  disturbance  of  the  prevailing  hy¬ 
drologic  balance. 

(3)  As  specified  and  approved  by  the 
regulatory  authority,  the  person  who 
conducts  surface  mining  activities 
shall  conduct  additional  hydrologic 
tests,  including  drilling,  infUtration 
tests,  and  aquifer  tests  and  shall 
submit  the  results  to  the  regulatory 
authority,  to  demonstrate  compliance 
with  Sections  816.50-816.52. 

(b)  Surface  water. 

(I)  Surface  water  monitoring  shall 
be  conducted  in  accordance  with  the 
monitoring  program  submitted  under 
30  CFR  780.21  (bK4)  and  approved  by 
the  regulatory  authority.  The  regula¬ 
tory  authority  shall  determine  the 
nature  of  data,  frequency  of  collection, 
and  reporting  requirements.  Monitor¬ 
ing  shall  — 

(i)  Be  adequate  to  measure  accurate¬ 
ly  and  record  water  quantity  and  qual¬ 
ity  of  the  discharges  from  the  permit 
area; 

(II)  In  all  cases  in  which  analsrtical 
results  of  the  sample  collections  indi- 
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cate  noncompliance  with  a  permit  con¬ 
dition  or  applicable  standard  has  oc¬ 
curred.  shall  result  in  the  person  who 
conducts  the  surface  mining  activities 
,  notifying  the  regulatory  authority 
'  within  5  dasrs.  Where  a  National  Pol¬ 
lutant  Discharge  EHimination  Sjrstem 
(NPDES)  permit  effluent  limitation 
noncompliance  has  occurred,  the 
person  who  conducts  surface  mining 
activities  shall  forward  the  analytic  re¬ 
sults  concurrently  with  the  written 
notice  of  noncompliance. 

(ill)  Result  in  quarterly  reports  to 
the  regulatory  authority,  to  include 
analytical  results  from  each  sample 
taken  during  the  quarter.  Any  sample 
results  which  indicate  a  permit  viola¬ 
tion  will  be  reported  immediately  to 
the  regulatory  authority.  In  those 
cases  where  the  discharge  for  which 
water  monitoring  reports  are  required 
is  also  subject  to  regulation  by  a 
NPDES  permit  issued  under  the  Clean 
Water  Act  of  1977  (30  U.S.C.  Sec.  1251- 
1378)  and  where  such  permit  includes 
provisions  for  equivalent  reporting  re¬ 
quirements  and  requires  filing  of  the 
water  monitoring  reports  within  90 
days  or  less  of  sample  collection,  the 
following  alternative  procedure  shall 
be  used.  The  person  who  conducts  the 
surface  mining  activities  shall  submit 
to  the  regulatory  authority  on  the 
same  time  schedule  as  required  by  the 
NPDES  permit  or  within  90  days  fol¬ 
lowing  sample  collection,  whichever  is 
earlier,  either— 

(A)  A  copy  of  the  completed  report¬ 
ing  form  filed  to  meet  NPDES  permit 
requirements;  or 

(B)  A  letter  identifying  the  State  or 
Federal  government  official  with 
whom  the  reporting  form  was  filed  to 
meet  NPDES  permit  requirements  and 
tlfie  date  of  filing. 

(2)  After  disturbed  areas  have  been 
regraded  and  stabilized  according  to 
this  Part,  the  person  who  conducts 
surface  mining  activities  shall  monitor 
surface  water  flow  and  quality.  Data 
from  this  monitoring  may  be  used  to 
demonstrate  that  the  quality  and 
quantity  of  runoff  without  treatment 
is  consistent  with  the  requirements  of 
this  Part  to  minimize  disturbance  to 
the  prevailing  hydrologic  balance  and 
attain  the  approved  postmining  land 
use.  These  data  may  also  provide  a 
basis  for  approval  by  the  regulatory 
authority  for  removal  of  water  quality 
or  flow  contibl  systems. 

(3)  Equipment,  structures,  and  other 
devices  necessary  to  measure  and 
sample  accurately  the  quality  and 
quantity  of  surface  water  discharges 
from  the  disturbed  area  shall  be  prop¬ 
erly  installed,  maintained,  and  operat¬ 
ed  and  shall  be  removed  when  no 
longer  required. 
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S815AS  Hydrologic  balance;  Transfer  of 
wells. 

(a)  An  exploratory  or  monitoring 
well  may  only  be  transferred  by  the 
person  who  conducts  surface  mining 
activities  for  further  use  as  a  water 
weU  with  the  prior  approval  of  the 
regulatory  authority.  That  person  and 
the  surface  owner  of  the  lands  where 
the  well  is  located  shall  Jointly  submit 
a  written  request  to  the  regulatory  au¬ 
thority  for  that  approval. 

(b)  Upon  an  approved  transfer  of  a 
well,  the  transferee  shall— 

(1)  Assume  primary  liability  for 
damages  to  persons  or  property  from 
the  well; 

(2)  Plug  the  well  when  necessary, 
but  in  no  case  later  than  abandonment 
of  the  well;  and 

(3)  Assume  primary  responsibility 
for  compliance  with  Sections  816.13- 
816.15  with  respect  to  the  well. 

(c)  Upon  an  approved  transfer  of  a 
weU,  the  transferor  shall  be  secondar¬ 
ily  liable  for  the  transferee’s  obliga¬ 
tions  under  Paragraph  (b)  of  this  Sec¬ 
tion,  until  release  of  the  bond  or  other 
equivalent  guarantee  required  by  Sub¬ 
chapter  J  for  the  area  in  which  the 
well  is  located. 

S816A4  Hydrologic  balance:  Water  rights 
and  replacement 

Any  person  who  conducts  surface 
mining  activities  shall  replace  the 
water  supply  of  an  owner  of  interest  in 
real  property  who  obtains  all  or  part 
of  his  or  her  supply  of  water  for  do¬ 
mestic,  agricultural,  industrial,  or 
other  legitimate  use  from  an  under¬ 
ground  or  surface  source,  where  the 
water  supply  hiss  been  affected  by  con¬ 
tamination,  diminution,  or  interrup¬ 
tion  proximately  resulting  from  the 
surface  mining  activities. 

S  816.55  Hydrologic  balance:  Discharge  of 
water  into  an  underground  mine. 

Surface  water  shall  not  be  diverted 
or  otherwise  discharged  into  under¬ 
ground  mine  workings,  unless  the 
person  who  conducts  the  siu^ace 
mining  activities  demonstrates  to  the 
regulatory  authority  that  this  will  — 

(a)  Abate  water  pollution  or  other¬ 
wise  eliminate  public  hazards  resulting 
from  surface  mining  activities;  and 

(b)  Be  discharged  as  a  controlled 
flow,  meeting  the  effluent  limitations 
of  Section  816.42  for  pH  and  total  sus¬ 
pended  solids,  except  that  the  pH  and 
total  suspended  solid  limitations  may 
be  exceeded,  if  approved  by  the  regu¬ 
latory  authority,  and  is  limited  to  — 

(1)  Coal  processing  waste; 

(2)  Fly  ash  from  a  coal-fired  facility; 

(3)  Sludge  from  an  acid  mine  drain¬ 
age  treatment  facility; 

*  (4)  Flue  gas  desulfurization  sludge; 

(5)  Inert  materials  used  for  stabiliz¬ 
ing  underground  mines  or. 
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(6)  Underground  mine  development 

wastes; 

(c)  In  any  event,  the  discharge  from 
underground  mines  to  surface  waters 
will  not  cause,  result  in  or  contribute 
to  a  violation  of  applicable  water  qual¬ 
ity  standards  or  effluent  limitations; 

(d)  Minimizes  disturbance  to  the  hy¬ 
drologic  balance;  and 

(e)  Meets  with  the  iq)proval  of  the 
Mine  Safety  and  Health  Administra¬ 
tion. 

S  81C56  Hydrologic  balance:  Poetmining 
rehabilitation  of  eedimentation  ponds, 
diversions,  impoundments,  and  treat¬ 
ment  facilities. 

Before  abandoning  the  permit  area, 
the  person  who  conducts  the  surface 
mining  activities  shall  renovate  all  per¬ 
manent  sedimentation  ponds,  diver¬ 
sions.  impoundments,  and  treatment 
facilities  to  meet  criteria  specified  in 
the  detailed  design  plan  for  the  per¬ 
manent  structures  and  impoundments. 

S  816.57  Hydrologic  balance:  Stream 
buffer  zones. 

(a)  No  land  within  100  feet  of  a  pe¬ 
rennial  stream  or  a  stream  with  a  bio¬ 
logical  community  determined  accord¬ 
ing  to  Paragraph  (c)  below  shall  be 
disturbed  by  stirface  mining  activities, 
except  in  accordance  with  Section 
816.43-816.44,  imless  the  regulatory 
authority  specifically  authorizes  sur¬ 
face  mining  activities  closer  to  or 
through  such  a  stream  upon  finding  — 

(1)  'That  the  original  stream  channel 
will  be  restored;  and 

(2)  During  and  after  the  mining,  the 
water  quantity  and  quality  from  the 
stream  section  within  100  feet  of  the 
surface  mining  activities  shall  not  be 
adversely  affected. 

(b)  The  area  not  to  be  disturbed 
shall  be  designated  a  biiffer  zone  and 
maiiced  as  specified  in  Section  816.11. 

(c)  A  stream  with  a  biological  com¬ 
munity  shall  be  determined  by  the  ex¬ 
istence  in  the  stream  at  any  time  of  an 
assemMage  of  two  or  more  species  of 
arthropods  or  mulluscan  animals 
which  are~ 

(1)  Adapted  to  flowing  water  for  all 
or  iMut  of  their  life  cycle; 

(2)  Dependent  upon  a  flowing  water 
habitat; 

(3)  Reproducing  or  can  reasonable 
be  expected  to  reproduce  in  the  water 
body  where  they  are  found;  and 

(4)  Longer  than  2  millimeters  at 
some  stage  of  the  part  of  their  life 
cycle  spent  m  the  flowing  water  habi¬ 
tat. 

f  816.59  Coal  recovery. 

Surface  mining  activities  shall  be 
conducted  so  as  to  maximize  the  utili¬ 
zation  and  Conservation  of  the  coal, 
while  utilizing  the  best  appropriate 
technology  currently  available  to 
maintain  environmental  integrity,  so 
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UiAt  reaffecting  the  land  in  the  future 
through  surface  coal  mining  oper¬ 
ations  is  minimized. 

fSlggl  Use  of  expkMhrcs:  General  re- 
qairenients. 

(a)  Each  person  who  conducts  siu*- 
face  mining  activities  shall  comply 
with  all  impUcable  State  and  Federal 
laws  in  the  use  of  explosives. 

(b)  Blasts  that  use  more  than  5 
pounds  of  explosive  or  blasting  agent 
shall  be  conducted  according  to  the 
schedule  required  by  Section  810.64. 

(c)  All  blasting  operations  shall  be 
conducted  by  experienced,  trained, 
and  competent  persons  who  under¬ 
stand  the  hazards  involved.  Each 
person  responsible  for  blasting  oper¬ 
ations  shall  possess  a  valid  certifica¬ 
tion  as  required  by  30  CFR  850. 

f  81gA2  Use  of  cxplosivcK  Pre-Masting 
saiTcy. 

(a)  On  the  request  to  the  regulatory 
authority  by  a  resident  or  owner  of  a 
dwelling  or  structure  that  is  located 
within  une-half  mfle  of  any  part  of  the 
permit  area,  the  person  who  conducts 
the  surface  mining  activities  shall 
promptly  conduct  a  pre-blasting 
survey  of  the  dwelling  or  structure 
and  pranptly  submit  a  report  of  the 
survey  to  the  regulatory  authority  and 
to  the  person  requesting  the  survey.  If 
a  structure  is  renovated  or  added  to, 
subsequent  to  a  pre-blast  survey,  then 
upon  request  to  the  regulatory  author¬ 
ity  a  survey  of  such  additions  and  ren¬ 
ovations  shall  be  performed  in  accord¬ 
ance  with  this  Section. 

(b)  The  survey  shall  determine  the 
condition  of  the  dwelling  or  structure 
and  document  any  pre-blasting 
damage  and  other  physical  factors 
that  could  reasonably  be  affected  by 
the  blasting.  Assessments  of  structures 
such  as  pipes,  cables,  transmission 
lines,' and  wells  and  other  water  sys¬ 
tems  shall  be  limited  to  surface  condi- 
tkm  and  readily  available  data.^8pecial 
attention  shall  be  given  to  the  pre¬ 
blasting  condition  of  wells  and  other 
water  systems  used  for  human, 
animal,  or  agricultural  purposes  and 
to  the  quantity  and  quality  of  the 
water. 

(c)  A  written  report  of  the  survey 
shall  be  prepared  and  signed  by  the 
person  who  ocmducted  the  survey.  The 
rqxnt  may  include  recommendations 
of  any  special  conditions  or  proposed 
adjustmoits  to  the  blasting  procedure 
which  should  be  incorporated  into  the 
blasting  plan  to  prevent  damage. 
Copies  of  the  r^x>rt  shall  be  provided 
to  the  person  requesting  the  survey 
and  to  the  regulatory  authority.  If  the 
person  requesting  the  survey  disagrees 
with  the  r^ults  of  the  survey,  he  or 
she  may  notify,  in  writing,  both  the 
permittee  and  the  regulatory  authori¬ 


ty  of  the  specific  areas  of  disagree¬ 
ment. 

f  81g.04  Use  of  explosives:  Public  notice  of 
Masting  schedule. 

(a)  Blotting  tchedvle  publication. 

(1)  Each  person  who  conducts  sur¬ 
face  mining  activities  shall  publish  a 
blasting  schedule  at  least  10  days,  but 
not  more  than  20  days,  before  begin¬ 
ning  a  blasting  program  in  which 
blasts  that  use  more  than  5  pounds  of 
explosive  or  blasting  agent  are  deto¬ 
nated.  The  blasting  schedule  shall  be 
published  in  a  newspaper  of  general 
circulation  in  the  locality  of  the  blast¬ 
ing  site. 

(2)  Copies  of  the  schedule  shall  be 
distributed  by  mail  to  local  govern¬ 
ments  and  public  utilities  and  by  mall 
or  delivered  to  each  residence  within 
one-hidf  mile  of  the  permit  area  de¬ 
scribed  in  the  schedule.  For  the  pur¬ 
poses  of  this  Section,  the  permit  area 
does  not  izMdude  haul  or  access  roads, 
coal  mvparation  and  loading  facilities, 
and  transportation  facilities  between 
coal  excavation  areas  and  coal  prepa¬ 
ration  or  loading  facilities,  if  blasting 
is  not  conducted  in  these  areas.  Copies 
sent  to  residences  shall  be  accompa¬ 
nied  by  information  advising  the 
owner  or  resident  how  to  request  a 
pre-blasting  survey. 

(3)  The  person  who  conducts  the 
surface  mining  activities  shaU  repub¬ 
lish  and  redistribute  the  schedule  by 
mail  at  least  every  12  months. 

(b)  Blotting  tchedvle  contents. 

(1)  A  blasting  schedule  shall  not  be 
so  general  as  to  cover  the  entire 
permit  area  or  all  working  hours,  but 
shall  identify  as  accurately  as  poa^ble 
the  location  of  the  blasting  sites  and 
the  time  periods  when  blasting  will 
occur. 

(2)  The  blasting  schedule  shall  con¬ 
tain  at  a  minhniim  — 

(i)  Identification  of  the  specific 
areas  in  which  blasting  will  take  place. 
Each  specific  blasting  area  described 
shall  be  reasonably  compact  and  not 
larger  than  300  acres; 

(li)  Dates  and  time  periods  when  ex¬ 
plosives  are  to  be  detonated.  These  pe¬ 
riods  shall  not  exceed  an  aggregate  of 
4  hours  in  any  one  day; 

(lii)  Methods  to  be  used  to  control 
access  to  the  blasting  area; 

(iv)  Types  of  audible  warnings  and 
all-clear  signals  to  be  used  before  and 
after  blasting;  and 

(V)  A  description  of  unavoidable  haz¬ 
ardous  situations  referred  to  in  Sec¬ 
tion  816.65<b)  which  have  been 
proved  by  the  regulatory  authority  for 
blasting  at  times  other  than  those  de¬ 
scribed  in  the  schedule. 

(c)  Public  notice  of  changet  to  blott¬ 
ing  tchedulet. 

(1)  Before  blasting  in  areas  or  at 
times  not  in  a  previous  schedule,  the 
person  who  conducts .  the  surface 


mining  activities  shall  prepare  a  re¬ 
vised  blasting  schedule  according  to 
the  procedures  in  Paragraphs  (a)  and 
(b)  of  this  Section.  Where  notice  has 
previously  been  mailed  to  the  owner  or 
residents  under  Paragraph  (aK2)  of 
this  Section  with  advice  on  requesting 
a  pre-blast  survey,  the  notice  of 
chs^e  need  not  include  information 
regarding  pre-blast  surveys. 

(2)  If  there  is  a  substantial  pattern 
of  non-adherence  to  the  published 
blasting  schedule  as  evidence  by  the 
absence  of  blasting  during  scheduled 
periods,  the  regulatory  authority  may 
require  that  the  person  who  conducts 
the  surface  mining  activities  prepare  a 
revised  blasting  schedule  according  to 
the  procedives  in  Paragraph  (cKl)  of 
this  Section. 

9814.05  Use  of  explosives:  Surface  blast¬ 
ing  reqnlrenMnts. 

(a)  All  blasting  shall  be  conducted 
between  sunrise  and  sunset. 

(1)  The  regulatory  authority  may 
specify  more  restrictive  time  periods, 
based  on  public  requests  or  other  rele¬ 
vant  information,  according  to  the 
need  to  adequately  protect  the  public 
from  adverse  nAse. 

(2)  Blasting  may,  however,  be  con¬ 
ducted  between  sunset  and  sunrise  if: 

(i)  a  blast  that  has  been  prepared 
during  the  afternoon  must  be  delayed 
due  to  the  occurrence  of  an  unavoid¬ 
able  hazardous  condition  and  cannot 
be  delayed  until  the  next  day  because 
a  potential  safety  hazard  could  result 
that  cannot  be  adequately  mitigated. 

(ii)  in  addition  to  the  required  warn¬ 
ing  signals,  oral  notices  are  provided  to 
persons  within  one-half  mile  of  the 
blasting  site;  and 

(iii)  a  complete  written  report  of 
blasting  at  night  is  filed  by  the  person 
conducting  the  surface  mining  activi¬ 
ties  with  the  regulatory  authority  not 
later  than  3  days  after  the  night  blast¬ 
ing.  The  report  shall  include  a  <teacrip- 
tion  in  detail  of  the  reasons  for  the 
delay  in  blasting  including  why  the 
blast  could  not  be  held  over  to  the 
next  day,  when  the  blast  was  actually 
conducted,  the  warning  notices  given, 
and  a  copy  of  the  blast  report  required 
by  Section  816.68. 

(b)  Blasting  shall  be  conducted  at 
times  announced  in  the  blasting  sched¬ 
ule.  except  in  those  unavoidable  haz- 
ardious  situations,  previously  approved 
by  the  regulatory  authority  in  the 
permit  application,  where  operator  or 
public  safety  require  unscheduled  det¬ 
onation. 

(c)  Warning  and  all-clear  signals  of 
different  character  that  are  audible 
within  a  range  of  one-half  mile  from 
the  point  of  the  blast  shall  be  given. 
Each  person  within  the  permit  area 
and  each  person  who  resides  or  regu¬ 
larly  works  within  one-half  mile  of  the 
per^t  area  shall  be  notified  of  the 
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meaning  of  the  signals  through  appro¬ 
priate  instructions.  These  instructions 
shall  be  periodically  delivered  or  oth¬ 
erwise  communicated  in  a  manner 
which  can  be  reasonably  expected  to 
inform  such  persons  of  the  meaning  of 
the  signals.  Each  person  who  conducts 
surface  mining  activities  shall  main¬ 
tain  signs  in  accordance  with  Section 
810.11(f). 

(d)  Access  to  an  area  possibly  subject 
to  flyrock  from  blasting  shall  be  regu¬ 
lated  to  protect  the  public  and  live¬ 
stock.  Access  to  the  area  shall  be  con¬ 
trolled  to  prevent  the  presence  of  live¬ 
stock  or  unauthorized  personnel 
during  blasting  and  until  an  author¬ 
ized  representative  of  the  person  who 
conducts  the  surface  mining  activities 
has  reasonably  determined— 

(1)  That  no  unusual  circumstances, 
such  as  imminent  slides  or  undetonat¬ 
ed  charges,  exist;  and 

(2)  That  access  to  and  travel  in  or 
through  the  area  can  be  safely  re¬ 
sumed 

(eXl)  Airblast  shall  be  controlled  so 
that  it  does  not  exceed  the  values 
specified  below  at  any  dwelling,  public 
building,  school,  church,  or  commer¬ 
cial  or  institutional  structure,  unless 
such  structure  is  owned  by  the  person 
who  conducts  the  surface  mining  ac¬ 
tivities  and  Is  not  leased  to  any  other 
person.  If  a  building  owned  by  the 
person  conducting  surface  mining  ac¬ 
tivities  is  leased  to  another  person,  the 
lessee  may  sign  a  waiver  relieving  the 
operator  from  meeting  the  airblast 
limitations  of  this  paragraph. 

Lower  frequency  limit  of  Maximum 

meaeurinc  eyet^  Hi  levellndB 

(±SdB> 

0.1  Hi  or  lower  —  flat  reipooae - ISSpeak. 

S  Hi  or  lower  —  flat  rew>oaae..~.~~~.  ISSpeak. 

6Hi  or  lower  —  Oat  leiponae - ISO  peak. 

C-welghted.  alow  reipooae . . —  100  C. 

(2)  In  all  cases  except  the  C-weight- 
ed.  slow-response,  the  measuring  sys¬ 
tems  used  shall  have  a  flat  frequency 
response  of  at  least  200  Hz  at  the 
upper  end.  The  C-weighted  shall  be 
measured  with  a  Type  1  sound  level 
meter  that  meets  the  standard  Ameri¬ 
can  National  Standards  Institute 
(ANSI)  Sl.4-1971  specifications.  The 
ANSI  Sl.4-1971  is  hereby  incorporated 
by  reference  as  it  exists  on  the  date  of 
adoption  of  this  Part.  Notices  of 
chides  made  to  this  publication  will 
be  periodically  published  by  OSM  in 
the  Federal  Reoister.  ANSI  Sl.4-1971 
Is  on  file  and  available  for  inspection 
at  the  OSM  Central  Office.  U.S.  De¬ 
partment  of  the  Interior.  South  Interi¬ 
or  Building.  Washington.  D.C.  20240, 
at  each  OSM  Regional  Office,  District 
Office,  and  Field  Office  and  at  the 
central  office  of  any  applicable  State 
regulatory  authority.  Copies  of  this 
publication  may  also  be  obtained  by 


writing  to  the  above  locations.  A  copy 
of  this  publication  will  also  be  on  file 
for  public  inspection  at  the  Federal 
Register  Library,  100  L  Street  N.W., 
Washington.  D.C.  Incorporation  by 
reference  provisions  approved  by  the 
Director  of  the  Federal  Register  Feb¬ 
ruary  7.  1979.  The  Director’s  approval 
of  this  incorporation  by  reference  ex¬ 
pires  on  February  7, 1980. 

(3)  The  person  who  conducts  blast¬ 
ing  may  satisfy  the  provisions  of  this 
Section  by  meeting  any  of  the  four 
specifications  in  the  chart  in  para- 
gnq>h  (eXl)  of  this  Section. 

(4)  The  regulatory  authority  may  re¬ 
quire  an  airblast  measurement  of  any 
or  all  blasts,  and  may  specify  the  loca¬ 
tion  of  such  meas^ments. 

(f)  Except  where  lesser  distances  are 
approved  by  the  regulatory  authority, 
based  upon  a  pre-blasting  survey,  seis¬ 
mic  investigation,  or  other  appropriate 
investigation,  blasting  shall  not  be 
conducted  within— 

(1)  1,000  feet  of  any  building  used  as 
a  dwelling,  school,  church,  hospital,  or 
nursing  fadlitr.  and 

(2)  500  feet  of  facilities  including, 
but  not  limited  to.  disposal  wells,  pe¬ 
troleum  or  gas-storage  facilities,  mu¬ 
nicipal  water-storage  facilities,  fluid- 
transmission  pipelines,  gas  or  ofl-col- 
lection  lines,  or  water  and  sewage 
lines. 

(g)  Flyrock,  including  blasted  mate¬ 
rial  traveling  along  the  ground,  shall 
not  be  cast  from  the  blasting  vicinity 
more  than  half  the  distance  to  the 
nearest  dwelling  or  other  occupied 
structure  and  in  no  case  beyond  the 
line  of  property  owned  or  leased  by 
the  permittee,  or  beyond  the  area  of 
regulated  access  required  under  para¬ 
graph  (d)  of  this  Section. 

(h)  Blasting  shall  be  conducted  to 
prevent  injury  to  persons,  damage  to 
public  or  private  property  outside  the 
permit  area,  adverse  impacts  on  any 
underground  mine,  and  change  in  the 
course,  channel,  or  availability  of 
groimd  or  surface  waters  outside  the 
permit  area. 

(i)  In  all  blasting  operations,  except 
as  otherwise  authorized  in  tJ^  Sec¬ 
tion,  the  maximum  peak  particle  ve¬ 
locity  shall  not  exceed  1  inch  per 
second  at  the  location  of  any  dwelling, 
public  building,  school,  church,  or 
commercial  or  institutional  building. 
Peak  particle  velocities  shall  be  re¬ 
corded  in  3  mutually  perpendicular  di¬ 
rections.  The  maximum  peak  particle 
velocity  shall  be  the  larg^  of  any  of 
the  three  measurements.  The  regula¬ 
tory  authority  may  reduce  the  maxi¬ 
mum  peak  particle  velocity  aUowed.  if 
it  determines  that  a  lower  standard  is 
required  because  of  density  of  popula¬ 
tion  or  land  use,  age  or  type  of  struc¬ 
ture.  geology  or  hydrology  of  the  area, 
frequency  of  blasts,  or  other  factors. 


(J)  If  blasting  is  conducted  to  pre¬ 
vent  adverse  impacts  on  any  under¬ 
ground  mine  and  changes  in  the 
course,  channel,  or  availability  of 
ground  or  surface  water  outside  the 
permit  area,  then  the  maximum  peak 
particle  velocity  limitation  of  para¬ 
graph  (i)  of  this  Section  shall  not 
apply  at  the  following  locations: 

(1)  At  structures  owned  by  the 

person  conducting  the  mining  activity, 
and  not  leased  to  another  party;  and 

(2)  At  structures  owned  by  the 

person  conducting  the  mining  ai^vlty, 
and  leased  to  another  party,  if  a  writ¬ 
ten  waiver  by  the  lessee  is  submitted 
to  the  regulatory  authority  prior  to 
blasting. 

(k)  An  equation  for  determining  the 
mwwiiniim  weight  of  explosives  that 
can  be  detonated  within  any  8-millisec¬ 
ond  period  is  in  Paragraph  (1)  of  this 
Section.  If  the  blasting  is  conducted  in 
accordance  with  this  equation,  the 
peak  particle  velocity  shall  be  deemed 
to  be  within  the  1-inch-per-second 
limit. 

(l)  (1)  The  maximum  weight  of  ex¬ 
plosives  to  be  detonated  within  any  8- 
millisecond  period  may  be  determined 
by  the  formula  W  «  (  D  /60)  *  where 
W  «  the  maximum  weight  of  explo¬ 
sives.  in  pounds,  that  can  be  detonated 
in  any  8-millisecond  period,  and  D  » 
the  distance,  in  feet,  from  the  blast  to 
the  nearest  dwelling,  school,  church, 
or  commercial  or  in^tutional  build¬ 
ing. 

(2)  For  distances  between  300  and 
5,000  feet,  solution  of  the  equation  re¬ 
sults  in  the  following  maximum 
weight: 


DtaUnee,  In  feet 
(D) 

Maximum  weight 
Inpoundi(W) 

SM 

3S 

SM 

M 

4M 

44 

MM 

M 

SM 

IM 

TM 

IM 

SM 

ITS 

SM 

S3S 

UMO 

9TS 

LIM 

SM 

LSM 

4M 

LMM 

4M 

L4M 

S44 

IJM 

sas 

lAM 

711 

L7M 

SOS 

LSM 

SM 

1.9M 

1.00S 

S.0M 

1,111 

1,MM 

LTM 

S,0M 

SAM 

S.MM 

S.40S 

4.0M 

4.444 

4AM 

s.6as 

S.0M 

SA44 

1 810.07  Use  of  cxplosiTcs:  ScissMifrapiiic 
sMasaremciits. 

(a)  Where  a  seismognuDh  is  used  to 
mmiitor  the  velocity  of  ground  motion 
and  the  peak  particle  velocity  limit  of 
1  inch  per  second  is  not  exceeded,  the 
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equaUon  in  Section  818.65(1)  need  not 
be  used.  If  that  equation  is  not  used 
by  the  person  conducting  the  surface 
mining  activities,  a  seismograph  record 
shall  be  obtained  for  each  shot. 

(b)  The  use  of  a  modified  equation 
to  determine  maximum  weight  of  ex¬ 
plosives  per  delay  for  blasting  oper¬ 
ations  at  a  particular  site,  may  be  ap¬ 
proved  by  the  regulatory  authority,  on 
receipt  of  a  petition  accompanied  by 
reports  including  seianograph  records 
of  test  blasting  on  the  site.  In  no  case 
shall  the  regulatory  auttiority  approve 
the  use  of  a  modified  equation  where 
the  peak  particle  velocity  of  1  inch  per 
second  required  in  Section  816.65(1) 
would  be  exceeded. 

(c)  The  regulatory  authority  may  re¬ 
quire  a  seismognq>h  record  of  any  or 
all  blasts  and  may  spedly  the  l(x»tion 
at  which  such  measurements  are 
taken. 

8  816.68  Use  of  explosives:  Records  of 
blasting  operatkHis. 

A  record  of  each  blast,  including 
seismograph  reports,  shall  be  retained 
for  at  least  3  years  and  shall  be  availa¬ 
ble  for  inspection  by  the  regulatory 
authority  and  the  public  on  request. 
The  record  shall  contain  the  following 
data: 

(a)  Name  of  the  curator  conducting 
the  blast. 

(b)  Location,  date,  and  time  of  blast. 

(c)  Name,  signature,  and  license 
number  of  blaster-in-charge. 

(d)  Direction  and  distance,  in  feet,  to 
the  nearest  dwelling,  school,  church, 
or  commercial  or  insitutional  building 
either  — 

(1)  Not  located  in  the  permit  area;  or 

(2)  Not  owned  nor  leased  by  the 
person  who  conducts  the  surface 
mining  activities. 

(e)  Weather  conditions,  including 
temperature,  wind  direction,  and  iq;>- 
proximate  velocity. 

(f)  Type  of  material  blasted. 

(g)  Number  of  holes,  burden,  and 
spacing. 

(h)  Diameter  and  depth  of  holes. 

(i)  Types  of  explosives  used. 

(J)  T(^  weight  of  explosives  used. 

(k)  Maximum  weight  of  explosives 
detonated  within  any  8-milllsecond 
perkxL 

(l)  Maximum  number  of  holes  deto¬ 
nated  within  any  8^nillisecond  period. 

(m)  Initiation  system. 

(n)  Type  and  length  of  stemming. 

(o)  Mats  or  other  protections  used. 

(p)  Type  of  delay  detonator  and 
dday  periods  used. 

(q)  Sketch  of  the  delay  pattern. 

(r)  Number  of  persons  in  the  blast¬ 
ing  crew. 

(s)  Seismographic  records,  where  re¬ 
quired.  including  the  calibration  signal 
of  the  gain  setting  and  — 


(1)  Seismographic  reading,  including 
exact  location  of  seismograph  and  its 
distance  from  the  blast; 

(2)  Name  of  the  person  teking  the 
seismograph  reading;  and 

(3)  Name  of  the  person  and  firm 
analyzing  the  seismographic  record. 

8816.71  Disposal  of  excess  spoil:  General 
requirements. 

(a)  Spoil  not  required  to  achieve  the 
iq>proxlmate  original  contour  within 
the  area  where  overburden  has  been 
removed  shall  be  hauled  or  conveyed 
to  and  placed  in  designated  disposal 
areas  within  a  permit  area,  if  the  dis¬ 
posal  areas  are  authorized  for  such 
purposes  in  the  approved  permit  iu>pll- 
cation  in  accordance  with  Sections 
816.71-816.74.  The  spoil  shall  be  placed 
in  a  controlled  manner  to  ensure— 

(1)  That  leachate  and  surface  runoff 
from  the  fill  will  not  degrade  surface 
or  ground  waters  or  exceed  the  efflu¬ 
ent  limitations  of  Section  816.42; 

(2)  Stability  of  the  fUl;  and 

(3)  That  the  land  mass  designated  as 
the  disposal  area  is  suitable  for  recla¬ 
mation  and  revegetation  compatible 
with  the  natural  surroundings. 

(b)  The  fill  shall  be  designed  using 
recognized  professional  standards,  cer¬ 
tified  by  a  registered  professional  engi¬ 
neer,  and  approved  by  the  regulatory 
authority. 

(c)  All  vegetative  and  organic  materi¬ 
als  shaU  be  removed  from  the  disposal 
area  and  the  topsoil  shall  be  removed, 
segregated,  and  stored  or  replaced 
under  Sections  816.21-816.25.  If  ap¬ 
proved  by  the  regulatory  authority, 
organic  material  may  be  used  as  mulch 
or  may  be  Included  in  the  topsoil  to 
control  erosion,  promote  growth  of 
vegetation,  or  increase  the  moisture 
retention  of  the  soil. 

(d)  Slope  protection  shall  be  pro¬ 
vided  to  minimize  surface  erosion  at 
the  site.  Diversion  design  shall  con¬ 
form  with  the  requirements  of  Section 
816.43.  All  disturbed  areas,  including 
diversion  ditches  that  are  not  rip- 
n4>ped.  shall  be  vegetated  upon  com¬ 
pletion  of  construction. 

(e)  The  disposal  areas  shall  be  locat¬ 
ed  on'the  most  moderately  sloping  and 
naturally  stable  areas  available  as  ap¬ 
proved  by  the  regulatory  authority.  If 
such  placement  provides  additional 
stability  and  prevents  mass  movement, 
fill  materials  suitable  for  disposal  shall 
be  placed  upon  or  above  a  natural  ter¬ 
race,  bench,  or  berm. 

(f )  The  spoil  shall  be  hauled  or  con¬ 
veyed  and  placed  in  horizontal  lifts  in 
a  controlled  manner,  concnirrently 
compacted  as  necessary  to  ensure  mass 
stability  and  prevent  mass  movement, 
covered  and  graded  to  allow  surface 
and  subsurface  drainage  to  be  com¬ 
patible  with  the  natural  surroundings 
and  ensure  a  long-term  static  safety 
factor  of  1  Ji. 


(g)  The  final  configuration  of  the  fill 
must  be  suitable  for  postmining  land 
uses  approved  in  accordance  with  Sec¬ 
tion  816.133,  except  that  no  depres¬ 
sions  or  impoundments  shall  be  al¬ 
lowed  on  the  completed  fill. 

(h)  Terraces  may  be  utilized  to  con¬ 
trol  erosion  and  enhance  stability  if 
approved  by  the  regulatory  authority 
and  consistent  with  Section  816.102(b). 

(i)  Where  the  slope  in  the  disposal 
area  exceeds  lo:2.8h  (36  percent),  or 
such  lesser  slope  as  may  be  designated 
by  the  regulatory  authority  based  on 
local  conditions,  keyway  cuts  (excava¬ 
tions  to  stable  bedrock)  or  rock  toe 
buttresses  shall  be  constructed  to  sta¬ 
bilize  the  fiU.  Where  the  toe  of  the 
spoil  rests  on  a  downslope,  stability 
analyses  shkll  be  performed  in  accord¬ 
ance  with  Section  780.35(c)  to  deter¬ 
mine  the  size  of  rock  toe  buttresses 
and  key  way  cuts. 

(J)  The  fill  shall  be  inspected  for  sta¬ 
bility  by  a  registered  engineer  or  other 
qualified  professional  specialist  experi¬ 
enced  in  the  construction  of  earth  and 
rockfiU  embankments  at  least  quarter¬ 
ly  throughout  construction  and  during 
the  following  critical  construction  pe¬ 
riods:  (1)  removal  of  all  organic  mate¬ 
rial  and  topsoil.  (2)  placement  of  un¬ 
derdrainage  systems,  (3)  installation  of 
surface  drainage  systems,  (4)  place¬ 
ment  and  compaction  of  fill  materials, 
and  (5)  revegetation.  The  registered 
engineer  or  other  qualified  profession¬ 
al  specialist  shall  provide  to  the  regu¬ 
latory  authority  a  certified  report 
within  2  weeks  after  each  inspection 
that  the  fill  has  been  constructed  as 
specified  in  the  design  approved  by 
the  regulatory  authority.  A  copy  of 
the  report  shall  be  retained  at  the 
minesite. 

(k)  Coal  processing  wastes  shall  not 
be  disposed  of  in  head-of-hoUow  or 
valley  fills,  and  may  only  be  disposed 
of  in  other  excess  spoil  fills,  if  such 
waste  is  — 

(l)  Placed  in  accordance  with  Sec¬ 
tion  816.85; 

(2)  Demonstrated  to  be  nontoxic  and 
nonadd  forminr,  and 

(3)  Demonstrated  to  be  consistent 
with  the  design  stability  of  the  filL 

(l)  If  the  disposal  area  contains 
springs,  natiual  or  manmade  water¬ 
courses.  or  wet-weather  seeps,  an  un¬ 
derdrain  system  consisting  of  durable 
rock  shaU  be  constructed  from  the  wet 
areas  in  a  manner  that  prevents  infil¬ 
tration  of  the  water  into  the  spoQ  ma¬ 
terial.  The  underdrain  system  shall  be 
protected  by  an  adequate  filter  and 

'Shall  be  designed  and  constructed 
using  standard  geotechnical  engineer¬ 
ing  methods. 

(m)  The  foundation  and  abutments 
of  the  fill  shall  be  stable  under  all  con¬ 
ditions  of  construction  and  operation. 
Sufficient  foundation  investigation 
and  laboratory  testing  of  foundation 
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materials  shall  be  performed  in  order 
to  determine  the  design  requirmnents 
fm*  stability  of  the  foundation.  Analy¬ 
ses  of  foundation  conditions  shall  in¬ 
clude  the  effect  of  undoground  mine 
workings,  if  any,  upon  the  stability  of 
the  structure. 

(n)  Excess  spoil  may  be  returned  to 
underground  mine  workings,  but  only 
in  accordance  sdth  a  disposal  program 
approved  by  the  regulatory  authority 
and  MSHA  upon  the  basis  of  a  plan 
submitted  under  30  CFR  784.25. 

9814.72  Disposal  of  cxesss  spoil:  Valley 
nils. 

Valley  fills  shall  meet  all  of  the  re¬ 
quirements  of  Section  816.71  and  the 
additional  requirements  of  this  Sec¬ 
tion. 

(a)  The  fill  shall  be  designed  to 
attain  a  long-term  static  safety  factor 
of  1.5  based  upon  data  obtained  from 
subsurface  exploration,  geotechnical 
testing,  foundation  design,  and  accept¬ 
ed  engtoeering  analyses. 

(b)  A  subdrainage  system  for  the  fill 
shall  be  constructed  in  accordance 
with  the  following: 

(1)  A  ssrstem  of  underdrains  con¬ 
structed  of  durable  rodi  shall  meet 
the  requirements  of  Paragraph  (bK4) 
of  this  Section  and: 

(1)  Be  installed  along  the  natural 
drainage  system; 

(ii)  Extend  from  the  toe  to  the  head 
of  the  fill:  and 

(iii)  Contain  lateral  drains  to  each 
area  of  potential  drainage  or  seepage. 

(2)  A  filter  system  to  insure  the 
proper  functioning  of  the  rock  under¬ 
drain  system  shall  be  designed  and 
constructed  using  standard  geotechni¬ 
cal  engineering  methods. 

(3)  In  constructing  the  underdrains, 
no  more  than  10  percent  of  the  rock 
may  be  less  than  12  inches  in  size  and 
no  single  rock  may  be  larger  than  25 
percent  of  the  width  of  the  drain. 
Rock  used  in  underdrains  shall  meet 
the  requirements  of  Paragraph  (bX4) 
of  this  Section.  The  minimum  size  of 
the  main  underdrain  shall  be: 

Wltitiwum 


ToUl  amount  of  fill 
material 

Predominant 
type  of  fill 

of  drain,  in 
feet 

Width  Heisfat 

Leaa  than  1,000.000 
jrd» _ 

Sancktone 

10  4 

'  Po . 

Shale- 

IS  • 

More  than  1,000,000 
yrt  » 

16  S 

'  Do _ 

Shale - 

16  16 

(4)  Underdrains  shall  consist  of  non- 
degradable,  non-acid  or  toxic  forming 
rock  such  as  natural  sand  and  gravel, 
sandstone,  limestone,  or  other  (hirable 
rock  that  will  not  slake  in  water  and 
will  be  free  of  coal,  clay  or  shale. 

(c)  Spoil  shall  be  hauled  or  conveyed 
and  placed  in  a  controlled  manner  and 


concurrently  compacted  as  specified 
by  the  regulatwy  authority,  in  Ufta  no 
greater  than  4  feet  or  less  if  required 
by  the  regulatory  authority  to— 

(1>  Adiieve  the  densities  designed  to 
ensure  mass  stability; 

(2)  Prevent  mass  movement; 

(3)  Avoid  cmtamlnatkm  of  the  ro^ . 
underdrain  or  rodt  core;  and 

(4)  Prevent  formation  of  voids. 

(d)  Surface  water  runoff  from  the 
area  above  the  fill  shall  be  divmted 
away  fnnn  the  fill  and  into  stabilized 
diversion  channels  designed  to  pass 
safely  the  runoff  freun  a  lOO-ymtf.  24- 
hour  preeij^tation  event  w  larger 
event  specified  by  the  regulatory  au¬ 
thority.  Siirface'  runoff  from  the  fill 
surface  shall  be  diverted  to  stabilized 
channels  off  the  fill  which  will  safely 
pass  the  runoff  from  a  100-year.  24- 
hour  precipitation  event.  Diversion 
dedgn  shall  comply  sdth  the  require¬ 
ments  of  Section  816.43(f). 

(e)  The  tops  of  the  fill  and  any  ter¬ 
race  constructed  to  stabilize  the  face 
shall  be  graded  no  steeper  than  lo:20h 
(5  percent).  The  vertical  distance  be¬ 
tween  terraces  shall  not  exceed  50 
feet. 

(f)  Drainage  shall  not  be  directed 
over  the  outslope  of  the  filL 

(g)  The  outslope  of  the  fill  shall  not 
exceed  Itr.Th  (50  percent).  The  regula¬ 
tory  authority  may  require  a  flatter 
slope. 

1816.71  Disposal  of  excess  spoU:  Hesd-of- 
bollow  fills. 

Disposal  of  spoil  in  the  head-of- 
hoUow  fill  shall  meet  all  standards  set 
forth  in  Sections  816.71  and  816.72  and 
the  additional  requirements  of  this 
Section. 

(a)  The  fill  shall  be  designed  to  com¬ 
pletely  fill  the  disposal  site  to  the  iq>- 
proximate  elevatfon  of  the  ridgeline.  A 
rock-core  chimney  drain  may  be  uti¬ 
lized  instead  of  the  subdrain  and  sur¬ 
face  diversion  system  required  for 
valley  fills.  If  the  crest  of  the  fOl  is  not 
iq>proximately  at  the  same  elevation 
as  the  low  point  of  the  adjacent  ridge¬ 
line.  the  fill  must  be  designed  as  speci¬ 
fied  in  Section  816.72.  with  diversion 
of  runoff  around  the  fill.  A  fUl  associ¬ 
ated  with  contour  mining  and  placed 
at  or  near  the  coal  seam,  and  which 
does  not  exceed  250,000  cubic  jrards 
may  use  the  rock-core  chimney  drain. 

(b)  The  alternative  rock-core  chim¬ 
ney  drain  system  shall  be  designed  and 
incorporated  into  the  construction  of 
head-of-hollow  fills  as  follows: 

(1)  The  fill  shall  have,  along  the  ver¬ 
tical  projection  of  the  main  buried 
stream  channel  or  rlU  a  vertical  core 
of  durable  rock  at  least  16  feet  thick 
which  shall  extend  from  the  toe  of  the 
fill  to  the  head  of  the  fill,  and  from 
the  base  of  the  fill  to  the  surface  of 
the  filL  A  system  of  lateral  rock  un¬ 
derdrains  shall  connect  this  rock  core 


to  each  area  of  potential  drainage  or 
seQMge  in  the  dlQKwal  area.  Rodcs 
used  in  the  rock  core  and  underdrains 
xhMii  meet  the  requirctnrats  of  Section 
816.72(b). 

(2)  A  filter  system  to  ensure  the 
proper  functimiing  of  the  rock  core 
shall  be  designed  and  constructed 
using  standard  geotechnical  engineer- 
iigr  methods. 

(3)  The  grading  may  drain  surface 
water  away  frc»n  the  outslope  of  the 
fill  and  toward  the  rock  core.  The 
iwisximnm  slope  of  the  top  of  the  fill 
shall  be  lo:33h  (3  percent).  Instead  of 
the  requirements  of  Section  816.71(g), 
a  drainage  pocket  may  be  maintained 
at  the  head  of  the  fill  during  and  after 
construction,  to  intercept  surface 
runoff  and  discharge  the  runoff 
through  or  over  the  rode  drain,  if  sta¬ 
bility  of  the  fill  is  not  impaired.  In  no 
case  shall  this  podeet  or  sump  have  a 
potential  for  impounding  more  than 
10,000  cubic  feet  of  srater.  Terraces  on 
the  fill  shall  be  graded  with  a  3-  to  5- 
pocent  grade  tosrard  the  fill  and  a  1- 
percent  sieve  toward  the  rock  core. 

(c)  The  drainage  control  system 
shall  be  capable  of  passing  safely  the 
runoff  from  a  100-year,  24-hour  pre¬ 
cipitation  event,  or  larger  event  sti¬ 
fled  by  the  regulatory  authority. 

1 816.74  Disposal  of  excess  spoil:  Durable 
rockfUls. 

In  lieu  of  the  requirements  of  816.72 
and  816.73.  the  regulatory  authority 
may  ivprove  alternate  methods  for 
disposal  of  hard  rock  spoil,  induding 
fill  placement  by  dumping  in  a  single 
lift,  on  a  site  specific  basis,  provided 
the  services  of  a  registered  profession¬ 
al  engineer  experienced  in  the  design 
and  construction  of  earth  and  rodifUl 
embankments  are  utilized  and  pro¬ 
vided  the  requirements  of  this  Section 
and  Section  816.71  are  met.  For  this 
Section,  hard  rock  spoil  shall  be  de¬ 
fined  as  rockfill  consisting  of  at  least 
80  percent  by  volume  of  sandstone, 
limestone,  or  other  rocks  that  do  not 
slake  in  water.  Resistance  of  the  hard 
rock  spoil  to  slaking  shall  be  deter¬ 
mined  by  using  the  slake  index  and 
durability  tests  in  accordance 
with  guidelines  and  criteria  estab¬ 
lished  by  the  regulatory  authmity. 

(a)  Spoil  is  to  be  transported  and 
pla(^  in  a  specified  and  controlled 
manner  which  will  ensure  stability  of 
the  filL 

(1)  The  method  of  spoil  placement 
shall  be  designed  to  ensure  mass  sta¬ 
bility  uid  prevent  mass  movement  in 
accordance  with  the  additional  re¬ 
quirements  of  this  Section. 

(2)  Loads  of  nonemnented  clay  shale 
and/or  clay  spoil  in  the  fill  shall  be 
mixed  with  hard  rock  spoil  in  a  con¬ 
trolled  manner  to  limit  on  a  unit  basis 
concentrations  of  noncemented  clay 
shale  and  clay  in  the  fill.  Such  materi- 
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•Is  shmll  cfHnpiise  no  more  than  20 
percent  of  the  fill  volume  as  deter¬ 
mined  by  tests  performed  by  a  regis¬ 
tered  engineer  and  apiuwed  by  the 
regulatory  authority. 

(bXl)  Stability  analyses  shall  be 
made  by  the  registered  professional 
engin^r.  Parameters  used  in  the  sta¬ 
bility  analyses  shall  be  based  on  ade¬ 
quate  field  reconnaissance,  subsurface 
investigations,  including  borings,  and 
laboratory  tests. 

(2)  The  embankment  which  consti¬ 
tutes  the  valley  fill  or  head-of-hoUow 
fill  shall  be  designed  with  the  follow¬ 
ing  factors  of  safety: 


Owe  rnritn  eondtUon  factor  of 

aafety 


I . .  End  of  ccMtnicUoo _ _  IS 

n _ Bartliaaake -  1.1 


(c)  The  design  of  a  head-of  hollow 
fill  shall  include  an  internal  drainage 
system  which  will  ensure  ccmtinued 
free  drainage  of  anticipated  seepage 
from  precipitation  and  fnMn  firings  or 
wet  weather  seeps.  . 

(1)  Anticipated  discharge  from 

springs  and  se^  and  due  to  precipita¬ 
tion  shall  be  baaed  cm  records  and/or 
field  investigatims  to  determine  sea¬ 
sonal  variatkm.  The  design  of  the  in¬ 
ternal  drainage  system  shall  be  based 
on  the  anticipated  dis¬ 

charge. 

(2)  All  granular  material  used  for 
the  drainage  system  shall  be  free  of 
day  and  consist  of  durable  particles 
such  as  natural  sands  and  gravels, 
sandstone,  limesUme  or  other  durable 
rock  which  will  lurt  slake  in  water. 

(S)  The  internal  drain  shall  be  pro¬ 
tected  by  a  properly  designed  filter 
system. 

(d)  Surface  srater  runoff  from  the 
areas  adjacent  to  and  above  the  fill 
shall  not  be  allowed  to  flow  (mto  the 
fill  and  shall  be  diverted  into  stabi¬ 
lised  channels  which  are  designed  to 
pass  safely  the  runoff  fitMn  a  100-year, 
24-hour  precipitation  event.  Diversion 
design  shall  omnply  with  the  require¬ 
ments  of  Sectkm  810.43(f). 

(e)  The  top  surface  of  the  ccunpleted 
fill  shall  be  graded  such  that  the  final 
slope  after  setUemmt  will  be  no  steep¬ 
er  than  ltn20h  (5  percent)  toward 
properly  designed  drainage  channels 
in  natural  ground  along  the  periphery 
of  the  fill.  Surface  runoff  from  the  top 
surface  of  the  flU  shall  not  be  allowed 
to  flow  over  the  outsl<4>e  of  the  fill. 

(f)  Surface  runoff  from  the  outslope 
of  the  fill  shall  be  diverted  off  the  fill 
to  properly  designed  channels  which 
wiU  pass  safely  a  100-year,  24-hour 
precipitation  event.  Diversion  design 
shall  comply  with  the  requirements  of 
816.43(f). 

(g)  Terraces  shall  be  constructed  on 
the  outslope  if  required  for  control  of 


erosion  or  for  roads  included  in  the  ap¬ 
proved  postmining  land  use  plan.  Ter¬ 
races  shall  meet  the  following  require¬ 
ments: 

(1)  The  slope  of  the  outslope  be¬ 
tween  terrace  benches  shall  not 
exceed  lo:2/i  (50  percent). 

(2)  To  control  surface  runoff,  each 
terrace  bench  shall  be  graded  to  a 
slope  of  lv:20h  (5  percent)  toward  the 
embankment.  Runoff  shall  be  collect¬ 
ed  by  a  ditch  along  the  intersection  of 
each  terrace  bench  and  the  outslope. 

(3)  Terrace  ditches  shall  have  a  5- 
percent  slope  toward  the  channels 
specified  in  paragraph  (f)  above, 
unless  steeper  slopes  are  necessary  in 
conjunction  with  approved  roads. 

S  816.79  Protection  of  underground 
mining. 

(a)  No  surface  coal  mining  activities 
shall  be  conducted  closer  than  500  feet 
to  any  point  of  either  an  active  or 
abandoned  underground  mine,  except 
to  the  extent  that  — 

(1)  The  nature,  timing,  and  sequence 
of  the  operations  are  jointly  approved 
by  the  regulatory  authority,  the  Mine 
Safety  and  Health  Administration, 
and  the  State  agency,  if  any,  responsi¬ 
ble  for  the  safety  of  mine  workers:  and 

(2)  The  activities  result  in  improved 
resource  recovery,  abatement  of  water 
pollution,  or  elimination  of  hazards  to 
the  health  and  safety  of  the  public. 

(b)  Surface  mining  activities  shall  be 
derigned  to  protect  disturbed  surface 
areas,  including  spoil  disposal  sites,  so 
as  not  to  endanger  any  present  or 
future  operations  of  either  surface  or 
underground  mining  activities. 

S  816.81  Coal  proceming  waste  banks: 
General  requirements. 

(a)  All  coal  processing*  waste  shall  be 
hauled  or  conveyed  and  placed  in  new 
and  existing  disposal  areas  approved 
by  the  regulatory  authority  for  this 
purpose.  These  areas  shall  be  within  a 
permit  area.  The  disposal  area  shall  be 
designed,  constructed,  and  main¬ 
tained— 

(1)  In  accordance  with  Sections 
816.71  and  816.72,  this  Section,  and 
Sections  816.82-816.88;  and 

(2)  To  prevent  combustion. 

(b)  Coal  processing  waste  materials 
from  activities  located  outside  a 
permit  area,  such  as  those  activities  at 
other  mines  or  abandoned  mine  waste 
piles  may  be  disposed  of  in  the  permit 
area  only  if  approved  by  the  regula¬ 
tory  authority.  Approval  shall  be 
based  on  a  showing  by  the  person  who 
conducts  surface  mining  activities  in 
the  permit  area,  using  hydrologic,  geo¬ 
technical,  physical,  and  chemical  anal¬ 
ysis.  that  disposal  of  these  materials 
does  not— 

(1)  Adversely  affect  water  quality, 
water  flow,  or  vegetation; 

(2)  Oeate  public  health  hazards:  or 


(3)  Cause  Instability  in  the  disposal 
areas. 

8  816.82  Coal  proccMing  waste  banks:  Site 
inspection. 

(a)  All  coal  processing  waste  banks 
shall  be  inspected,  on  behalf  of  the 
person  conducting  surface  mining  ac¬ 
tivities,  by  a  qualified  registered  engi¬ 
neer  or  other  person  approved  by  the 
regulatory  authority. 

(1)  Inspection  shall  occur  at  least 
quarterly,  beginning  within  7  days 
after  preparation  of  the  disposal  area 
begins.  The  regulatory  authority  may 
require  more  frequent  Inspection 
based  upon  an  evaluation  of  the  po¬ 
tential  danger  to  the  health  or  safety 
of  the  public  and  the  potential  harm 
to  land,  air  and  water  resources.  In¬ 
spections  may  terminate  when  the 
coal  processing  waste  bank  has  been 
grad^  covered  in  accordance  with 
Section  816.85,  topsoil  has  been  dis¬ 
tributed  on  the  bank  in  accordance 
with  Section  816.24.  or  at  such  a  later 
time  as  the  regulatory  authority  may 
require. 

(2)  Inspections  shall  include  such  ob¬ 
servations  and  tests  as  may  be  neces¬ 
sary  to  evaluate  the  potential  hazard 
to  human  life  and  property,  to  ensure 
that  all  organic  material  and  topsoil 
have  been  removed  and  that  proper 
construction  and  maintenance  are  oc¬ 
curring  in  accordance  with  the  plan 
submitted  under  30  CFR  780.25  and 
approved  by  the  regulatory  authority. 

(3)  The  engineer  or  other  approved 
inspector  shall  consider  steepness  of 
slopes,  seepage,  and  other  visible  fac¬ 
tors  which  could  indicate  potential 
faUure,  and  the  results  of- failure  with 
respect  to  the  threat  to  human  life 
and  property. 

(4)  Copies  of  the  inspection  findings 
shall  be  maintained  at  the  mine  site. 

(b)  If  any  inspection  discloses  that  a 
potential  hazard  exists,  the  regulatory 
authority  shall  be  informed  promptly 
of  the  finding  and  of  the  emergency 
procedures  formulated  for  public  pro¬ 
tection  and  remedial  action.  If  ade¬ 
quate  procedures  cannot  be  formulat¬ 
ed  or  implemented,  the  regulatory  au¬ 
thority  shall  be  notified  immediately. 
The  regulatory  authority  shall  then 
notify  the  appropriate  emergency 
agencies  that  other  emergency  proce¬ 
dures  are  required  to  protect  the 
public  from  the  coal  processing  waste 
area. 

8  816.83  Coal  processing  waste  banks: 
Water  control  measures. 

(a)  A  properly  designed  subdrainage 
system  shall  be  provided,  which 
shaU- 

(1)  Intercept  all  ground  water 
sources; 

(2)  Be  protected  by  an  adequate 
filter;  and 
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(3)  Be  covered  so  as  to  protect 
against  the  entrance  of  surface  water 
or  leachate  from  the  coal  processing 
waste. 

(b)  All  surface  drainage  from  the 
area  above  the  coal  processing  waste 
bank  and  from  the  crest  and  face  of 
the  waste  disposal  area  shall  be  divert¬ 
ed.  in  accordance  with  Section 
816.72(d). 

(c)  Slope  protection  shall  be  pro¬ 
vided  to  minimfaie  smrfaoe  erosion  at 
the  site.  All  disturbed  areas,  induding 
diversion  ditches  that  are  not  ri- 
prapped.  shall  be  vegetated  upon  com¬ 
pletion  of  construction. 

(d)  All  water  disdiarged  from  a  coal 
processing  waste  bank  shall  comply 
with  30  CFR  816.41.  816.42.  816.45- 
816.46.  816.52.  and  816.55. 

f  81iA6  Coal  prowssiag  waste  bonks: 

ConstmctioB  reqairesMnts. 

(a)  Coal  processing  waste  banks  shall 
be  constructed  in  cmnpliance  with  Sec¬ 
tions  816.71  and  816.72.  except  to  the 
extoit  that  the  requirements  of  those 
Sections  are  varied  in  this  Section. 

(b)  Coal  processing  waste  banks 
shall  have  a  minimum  static  safety 
factor  of  IJi. 

(c)  Compaction  requirements  during 
construction  or  modification  of  all  coal 
processing  waste  banks  shall  meet  the 
requirements  of  this  paragraph.  In¬ 
stead  of  those  specified  in  Section 
816.72(c).  The  coal  processing  waste 
shall  be— 

(1)  Spread  in  layers  no  more  than  24 
inches  in  thickness;  and 

(2)  Compacted  to  attain  90  percent 

of  the  dry  density  to  pre¬ 

vent  spontaneous  combustion  and  to 
provide  the  strength  required  for  sta¬ 
bility  of  the  coal  processing  waste 
bank.  Dry  densities  shall  be  deter¬ 
mined  in  accordance  with  the  Ameri¬ 
can  Association  of  State  Highway  and 
Transportation  Officials  (AASHTO) 
Specification  T99-74  (Twelfth  Edition) 
(July  1978)  or  an  equivalent  method. 
AASHTO  T99-74  is  hereby  incorporat- 
ed-by-referenoe  as  it  exists  on  the  date 
of  adoption  of  this  Part.  Notices  of 
changes  made  to  this  publication  win 
be  perlodlcaUy  published  by  OSM  in 
the  Fkdsbal  Rboistxk.  AASHTO  T99- 
74  is  on'flle  and  available  for  inspec- 
tlcm  at  the  OSlf  Central  Office.  UH. 
Depmrthient  of  the  Interior.  South  In¬ 
terior  Building.  Washington.  D.C. 
20240,  at  each  OSM  Regional  Office. 
DisUlct  Office,  and  Field  Offlce.  and 
at  the  central  office  of  the  applicable 
State  regulatory  authority,  if  any. 
Copies  of  this  publication  may  also  be 
obtained  by  writing  to  the  above  loca¬ 
tions.  A  copy  of  this  publicatimi  wiU 
t&o  be  on  fUe  for  public  inspection  at 
the  ftOEXAL  Rxoister  Library,  1100  L 
Street.  N.W..  Washington.  D.C.  Incor¬ 
poration  by  reference  iwovlsions  ap¬ 
proved  by  the  Director  of  the  nnxBAL 


RaoiSTxa  February  7,  1979.  The  Direc¬ 
tor’s  approval  of  this  incorporation  by 
reference  expires  on  February  7.  1980. 

(3)  Variations  may  be  allowed  in 
these  requirements  for  the  diiyossl  of 
dewatered  fine  coal  waste  (minus  28 
sieve  size)  with  approval  of  the  regula¬ 
tory  authority. 

(d)  Following  grading  of  the  coal 
processing  waste  bank,  the  site  shall 
be  covered  with  a  minimum  of  4  feet 
of  the  best  available  non-toxde  and 
non-combnstibte  material,  in  aoomd- 
anoe  with  30  CFR  816.22(e).  and  in  a 
manner  that  does  not  impede  flow 
from  subdrainage  systems.  The  coal 
processing  waste  bank  shall  be  revege- 
taled  in  accordance  with  816.111- 
816^117.  The  regulatory  authcwity  may 
allow  less  than  4  feet  of  cover  mat«ial’ 
based  on  physical  and  chemical  analy¬ 
ses  which  show  that  the  requiremoits 
of  Sections  816.111-616.117  will  be 
met. 

1 81464  Coal  prorwiag  waste:  Baraiag. 

Coal  processing  waste  fires  shall  be 
extinguished  by  the  Denm  who  ocm- 
ducts  the  surface  mining  activities,  in 
accordance  with  a  plan  approved  by 
the  regulatory  authority  and  the 
Mines  Safety  and  Health  Administra¬ 
tion.  The  idan  shall  contain,  at  a  mini¬ 
mum.  provisions  to  msure  that  <mly 
those  persons  authmiaed  by  the  opera¬ 
tor.  and  who  have  an  understanding  of 
the  procedures  to  be  used,  shall  be  in¬ 
volved  in  the  extinguishing  operatkms. 

881467  Coal  prnrrssiag  waste:  Banwd 
waste  aHHrarioa. 

Before  any  burned  coal  ixooeasing 
sraste.  othn*  matmials.  or  refuse  is  re¬ 
moved  from  a  dkqTOsal  area,  approval 
shall  be  obtained  from  the  regulatmy 
authmity.  A  plan  tor  the  method  of 
ranoval,  with  maps  and  appropriate 
drawings  to  illustrate  the  proposed  se¬ 
quence  of  the  operation  and  method 
of  compMance  with  this  Part,  shall  be 
submitted  to  the  regulatory  auUuHity. 
Conslderaticm  shall  be  given  in  the 
plan  to  potential  hazards  which  may 
be  created  by  removal  to  peramis 
working  or  living  in  the  vicinity  of  the 
structure.  The  plan  shall  be  certified 
by  a  qualified  mgineer. 

881468  Coal  pmressisg  waste:  Bstasa  to 
aadcvgrowMl  wovUags. 

Coal  processing  waste  may  be  re¬ 
turned  to.  underground  mine  srmrkings 
only  in  aocmtlanoe  srith  the  waste  dis- 
posal  program  approved  by  the  regula¬ 
tory  authority  and  M8HA  under  30 
CFR  784.25. 

8  81469  Disposal  of  aoswool  wssSss. 

(a)  Noncostl  srastes  including,  but 
not  limited  to.  grease,  lubricants, 
paints,  flammable  liqukls.  garbage, 
abandoned  mining  machinery,  lumber 
and  other  combustibles  generated 


during  surface  mining  activities  shall 
be  placed  and  stored  in  a  ccmtroUed 
maimer  in  a  desigiutted  portion  of  the 
permit  area.  Placement  and  storage 
shall  ensure  that  leachate  and  surface 
runoff  do  not  degrade  surface  or 
ground  water,  fires  are  prevented,  and 
that  the  area  remains  stable  and  suit¬ 
able  for  reclamation  and  revegetation 
compatible  with  the  natural  surround¬ 
ings. 

(b)  Final  divoaal  of  noncosd  wastes 
shall  be  ta  a  designated  disposal  site  in 
the  permit  area.  Disposal  sites  shall  be 
designed  and  constructed  with  appro¬ 
priate  water  barriers  on  the  bottom 
and  sides  of  the  designated  site. 
Wastes  shall  be  routinely  ccunpacted 
and  covered  to  mevent  combustion 
and  wind-bom  waste.  When  the  dis¬ 
posal  is  completed  a  minimum  of  2 
feet  of  soil  cover  shall  he  placed  over 
the  site,  slcHDes  stabilized,  aad  revege¬ 
tation  accomplished  in  accordance 
with  SO  CFR  816.111-616.117.  Oper- 
atkm  of  the  diqmsal  site  shall  be  ctm- 
ducted  in  accordance  with  all  local. 
State,  and  Federal  requirements. 

(c)  At  no  time  shall  any  solid  waste 
material  be  deposited  at  refuse  em¬ 
bankments  or  impoundmoit  sites,  nmr 
shall  any  excavation  for  s(did  waste 
disposal  be  located  within  8  feet  of  any 
coal  outcrop  or  coal  storage  area. 

881461  Coal  proccHiiW  wmSs:  Daaa  and 
csteaaksMate:  General  reqairesHate. 

(a)  Sectkms  81661616.93  ainHy  to 
dams  and  embankments,  constructed 
of  coal  iMucessing  waste  or  intended  to 
impound  coal  processing  waste,  wheth¬ 
er  they  were  completed  before  adop¬ 
tion  of  the  regulatory  program  are 
intended  to  be  completed  thereafter. 

(b)  Waste  shall  ix>t  be  used  in  the 
cmstruction  of  dams  and  embank¬ 
ments  unless  it  has  been  denumstrated 
to  the  regulatory  authmrity  that  the 
staUlity  of  such  a  structure  conforms 
with  the  requirements  of  30  CFR 
81663<a).  It  shall  also  be  demonstrat¬ 
ed  that  the  use  ot  waste  matmial  shall 
not  have  a  detrimental  effect  on  down¬ 
stream  water  quality  or  the  environ¬ 
ment  due  to  add  seepage  through  the . 
dam  or  embankment.  All  demonstra- 
tkms  shall  be  submitted  to  and  ap- 
iwoved  by  the  regulatory  authority. 

881462  Cool  peoccsdiW  waste:  Daaw  and 
cateaaluBcate:  Site  pwparatioo 

Before  coal  processing  waste  is 
placed  at  a  dam  or  embankmoit  site— 

(a)  All  trees,  shrubs,  grasses,  and 
other  mrganic  material  shall  be  cleared 
and  grubbed  from  the  site,  and  all 
combustibles  shall  be  removed  and 
stockpiled  in  accmrdance  with  the  re¬ 
quirements  of  this  Part;  and 

(b)  Surtece  drainage  that  may  cause 
erosion  to  the  embankment  area  or 
the  embankment  features,  whether 
during  construction  ot  after  cmnple- 
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tion.  shall  be  diverted  away  from  the 
embankment  by  diverakm  ditches  that 
comply  with  the  requirements  of  30 
CFR  816.43.  Adequate  outlets  for  dis¬ 
charge  fiXMn  these  diversions  shall  be 
in  accordance  with  30  CFR  816.47.  Di¬ 
versions  that  are  designed  to  divert 
drainage  from  the  upstream  area  away 
from  the  impoundment  area  shall  be 
designed  to  carry  the  peak  runoff 
from  a  100-year.  24-hour  precipitation 
event.  The  diversim  shall  be  main¬ 
tained  to  prevent  blodiage,  and  the 
discharge  shall  be  in  accordance  with 
30  CFR  816.47.  Sediment  control 
measures  shall  be  provided  at  the  dis¬ 
charge  of  each  diversion  ditch  before 
entry  into  natural  watercourses  in  ac¬ 
cordance  with  30  CFR  816.41-816.46. 

S  816.93  Cool  proccssiBg  waste:  Doan  and 
embankments:  Design  and  constnic- 
tkm. 

(a)  The  design  of  each  dam  and  em¬ 
bankment  constructed  of  coal  process¬ 
ing  waste  or  intended  to  impound  such 
waste  shall  cmnply  with  the  require¬ 
ments  of  30  cm  816.49  (aX5).  (e),  (f), 
(g),  (h),  and  (i),  modified  as  follows: 

(1)  The  detdgn  freeboard  between 
the  lowest  point  on  the  embankment 
crest  and  the  maximum  water  eleva¬ 
tion  shall  be  at  least  3  feet.  The  maxi- 
mtun  water  elevaticm  shall  be  that  de¬ 
termined  by  the  freeboard  hydrognq>h 
criteria  contained  in  the  UJ5.  Soil  Con¬ 
servation  Service  criteria  referenced  in 
30  CFR  816.49. 

(2)  The  dam  and  embankment  shall 
have  a  minimum  safety  factor  of  1.5 
for  the  partial  pool  with  st«uly  seep¬ 
age  saturation  conditions,  and  the  seis¬ 
mic  safety  factor  shkll  be  at  least  1.2. 

(3)  The  dam  or  embankment  founda¬ 
tion  and  abutments  shall  be  designed 
to  be  stable  under  all  conditions  of 
construction  and  operation  of  the  im¬ 
poundment.  Sufflcient  foundation  in¬ 
vestigations  and  laboratory  testing 
shall  be  performed  to  determine  the 
safety  factors  of  the  dam  or  embank¬ 
ment  for  all  loading  conditions  appear¬ 
ing  in  paragraph  (aX2)  of  this  Section 
or  the  publications  referred  to  in  30 
CFR  816.49  and  for  all  increments  of 
construction. 

(b)  Spillways  and  outlet  woiim  shall 
be  desijsned  to  provide  adequate  pro¬ 
tection  against  erosion  and  corrosion. 
Inlets  shall  be  protected  against  block¬ 
age. 

(c)  Dams  or  embankments  construct¬ 
ed  of  or  impounding  waste  materials 
shall  be  designed  so  that  at  least  90 
percent  of  the  water  stored  during  the 
design  precipitation  event  shall  be  re¬ 
moved  within  a  10-day  period. 

S  816.95  Air  reaoarecs  protection. 

(a)  Fugitive  dust  Each  person  who 
conducts  surface  mining  activities 
shall  plan  and  employ  fugitive  dust 
control  measures  as  an  integral  part  of 
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site  preparation,  coal  mining,  and  rec¬ 
lamation  operations.  The  regulatory 
authority  shall  i4>prove  the  control 
measures  appropriate  for  use  in  plan¬ 
ning,  according  to  applicable  Federal 
and  State  air  quality  standards,  cli¬ 
mate,  existing  air  quality  in  the  area 
affected  by  mining,  and  the  available 
control  technology. 

(b)  Control  measures.  The  fugitive 
dust  control  measures  to  be  used,  de¬ 
pending  on  applicable  Federal  and 
State  air  quality  standards,  climate, 
existing  air  quality,  size  of  the  oper¬ 
ation.  and  type  of  operation,  shall  in¬ 
clude.  as  necessary,  but  not  be  limited, 
to— 

(1)  Periodic  watering  of  unpaved 
roads,  with  the  minimum  frequency  of 
watering  approved  by  the  regulatory 
authority; 

(2)  Chemical  stabilization  of  un¬ 
paved  roads  with  proper  application  of 
nontoxic  soil  cement  or  dust  pallia¬ 
tives; 

(3)  Paving  of  roads; 

(4)  Prompt  removal  of  coal.  rock, 
soil,  and  other  dust-forming  debris 
from  roads  and  frequent  scraping  and 
compaction  of  unpaved  roads  to  stabi¬ 
lize  the  road  surface; 

(5)  Restricting  the  speed  of  vehicles 
to  reduce  fugitive  dust  caused  by 
travel; 

(6)  Revegetating,  mulching,  or  oth¬ 
erwise  stabilizing  the  surface  of  all 
areas  adjoining  roads  that  are  sources 
of  fugitive  dust; 

(7)  Restricting  the  travel  of  unau¬ 
thorized  vehicles  on  other  than  estab¬ 
lished  roads; 

(8)  Enclosing,  covering,  watering,  or 
otherwise  treating  loaded  haul  trucks 
and  railroad  cars,  to  reduce  loss  of  ma¬ 
terial  to  wind  and  spillage; 

(9)  Substituting  of  conveyor  systems 
for  haul  trucks  and  covering  of  con¬ 
veyor  systems  when  conveyed  loads 
are  subjected  to  wind  erosion; 

(10)  Minimizing  the  area  of  dis¬ 
turbed  land; 

(11)  Prompt  revegetation  of  regrad¬ 
ed  lands; 

(12)  Use  of  alternatives  for  coal-han¬ 
dling  methods,  restriction  of  dumping 
procedures,  wetting  of  disturbed  mate¬ 
rials  during  handling,  and  compaction 
of  disturbed  areas; 

(13)  Planting  of  special  windbreak 
vegetation  at  critical  points  in  the 
permit  area; 

(14)  Control  of  dust  from  drilling, 
using  water  sprays,  hoods,  dust  collec¬ 
tors.  or  other  controls; 

(15)  Restricting  the  areas  to  be 
blasted  at  any  one  time  to  reduce  fugi¬ 
tive  dust; 

(16)  Restricting  activities  causing  fu¬ 
gitive  dust  during  periods  of  air  stag¬ 
nation; 

(17)  Extinguishing  any  areas  of 
burning  or  smoldering  coal  and  peri¬ 
odically  inspecting  for  burning  areas 


whenever  the  potential  for  spontane¬ 
ous  combustion  is  high; 

(18)  Reducing  the  period  of  time  be¬ 
tween  initially  disturbing  the  soil  and 
revegetating  or  other  surface  atabiliza- 
tlon;  and 

(19)  Restricting  fugitive  dust  at  spoil 
and  coal  transfer  and  loading  points 
with  water  sprays,  negative  pressure 
systems  and  baghouse  filters,  chemi¬ 
cals,  or  other  practices. 

(c)  Additional  measures.  Where  the 
regulatory  authority  determines  that 
application  of  fugitive  dust  control 
measures  listed  in  paragraph  (b)  of 
this  Section  is  inadequate,  the  regula¬ 
tory  authority  may  require  additional 
measures  and  practices  as  necessary. 

(d)  Monitoring.  Air  monitoring 
equipment  shall  be  installed  and  moni¬ 
toring  shall  be  conducted  in  accord¬ 
ance  with  the  air  monitoring  plan  re¬ 
quired  under  30  CFR  780.15  and  ap¬ 
proved  by  the  regulatory  authority. 

{816.97  Protection  of  fish,  wildlife,  and 
related  enrlronmental  value*. 

(a)  Any  person  conducting  surface 
mining  activities  shall,  to  the  extent 
possible  using  the  best  technology  cm- 
rently  available,  minimize  distur¬ 
bances  and  adverse  impacts  of  the  ac¬ 
tivities  on  fish,  wildlife,  and  related 
environmental  values,  and  achieve  en¬ 
hancement  of  such  resources  where 
practicable. 

(b)  A  person  who  conducts  surface 
mining  activities  shall  promptly  report 
to  the  regulatory  authority  the  pres¬ 
ence  in  the  permit  area  of  any  critical 
habitat  of  a  threatened  or  endangered 
species  listed  by  the  Secretary,  any 
plant  or  animal  listed  as  threatened  or 
endangered  by  the  State,  or  any  bald 
or  golden  eagle,  of  which  that  person 
becomes  aware  and  which  was  not  pre¬ 
viously  reported  to  the  regulatory  au¬ 
thority  by  that  person. 

(c)  A  person  who  conducts  surface 
mining  activities  shall  ensure  that  the 
design  and  construction  of  electric 
power  lines  and  other  transmission 
facilities  used  for  or  incidental  to  the 
surface  mining  activities  on  the  permit 
area  are  in  accordance  with  the  guide¬ 
lines  set  forth  in  Environmental  Crite¬ 
ria  for  Electric  Transmission  System 
(USDI,  USDA  (1970)),  or  in  alternative 
guidance  manuals  approved  by  the 
regulatory  authority.  Distribution 
lines  shall  be  designed  and  constructed 
in  accordance  with  REA  Bulletin  61- 
10.  Powerline  Contacts  by  Eagles  and 
Other  Large  Birds,  or  in  alternative 
guidance  manuals  iqiproved  by  the 
regulatory  authority.  For  information¬ 
al  purposes,  these  two  documents  are 
available  at  the  OSM  Office,  UB.  De¬ 
partment  of  the  Interior.  South  Interi¬ 
or  Building,  Washington.  D.C.  20240, 
at  each  OSM  Regional  Office.  District 
Office  and  Field  Office,  and  at  the 


FBEtAL  tfOISTft,  VCX.  44,  NO.  SO— TUfSOAY,  MA8CH  13.  1979 


Central  Office  of  the  applicable  State 
regulatory  authority,  if  any. 

(d)  Bach  person  who  conducts  sur¬ 
face  mining  activities  shall,  to  the 
extent  possible  using  the  best  technol¬ 
ogy  currently  available— 

(1)  Locate  and  operate  haul  and 
access  roads  so  as  to  avoid  or  minimize 
impacts  to  important  fish  and  wildlife 
sp^es  or  other  species  protected  by 
State  or  Federal  law; 

(2)  Fence  roadwasrs  where  specified 
by  the  regulatory  authority  to  guide 
locally  important  wildlife  to  roadway 
underpasses.  No  new  barrier  shall  be 
created  in  known  and  important  wild¬ 
life  migration  routes; 

(3)  Fence,  cover,  or  use  other  appro¬ 
priate  methods  to  exclude  wildlife 
from  ponds  which  contain  hazardous 
concentrations  of  toxic-forming  mate¬ 
rials; 

(4)  Restore,  enhance  where  practica¬ 
ble  or  avoid  disturbance  to  habitats  of 
unusually  high  value  for  fish  and  wild¬ 
life; 

(5)  Restore,  enhance  where  practica¬ 
ble.  or  maintain  natural  riparian  vege¬ 
tation  on  the  banks  of  streams,  lakes, 
and  other  wetland  areas; 

(6)  Afford  protection  to  aquatic  com¬ 
munities  by  avoiding  stream  channels 
as  required  in  Section  816.57  or  restor¬ 
ing  stream  channels  as  required  in 
Section  816.44. 

(7)  Not  use  persistent  pesticides  on 
the  area  during  surface  mining  and 
reclamation  activities,  unless  iq)proved 
by  the  regulatory  authority. 

(8)  To  the  extent  possible  prevent, 
control,  and  suppress  range,  forest, 
and  coal  fires  which  are  not  approved 
by  the  regulatory  authority  as  part  of 
a  management  plan. 

(9)  If  fish  and  wildlife  habitat  is  to* 
be  a  primary  or  secondary  postmining 
land  use.  the  operator  shall  in  addition 
to  the  requirements  of  30  CFR 
816.111-816.117— 

(i)  Select  plant  species  to  be  used  on 
reclaimed  areas,  based  on  the  follow¬ 
ing  criteria— 

(A)  Their  proven  nutritional  value 
for  fish  and  wildlife, 

(B)  Their  uses  as  cover  for  fish  and 
wildlife,  and 

(C)  Their  ability  to  support  and  en¬ 
hance  fish  and  wildlife  habitat  after 
release  of  bonds;  and 

(ii)  Distribute  plant  groupings  to 
maximize  benefit  to  fish  and  wildlife. 
Plants  should  be  grouped  and  distrib¬ 
uted  in  a  manner  which  optimizes 
edge  effect,  cover,  and  other  benefits 
for  fish  and  wildlife; 

(10)  Where  cropland  is  to  be  the  al¬ 
ternative  postmining  land  use  on  lands 
diverted  from  a  fish  and  wildlife  pre- 
mining  land  use  and  where  appropri¬ 
ate  for  wildlife  and  crop  management 
practices,  intersperse  the  fields  with 
trees,  hedges,  or  fence  rows  through¬ 
out  the  harvested  area  to  break  up 
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large  blocks  of  monoculture  and  to  di¬ 
versify  habitat  types  for  birds  and 
other  animals.  Wetlands  shall  be  pre¬ 
served  or  created  rather  than  drained 
or  otherwise  permanently  abolished; 
and 

(11)  Where  the  primary  land  use  is 
to  be  residential,  public  service,  or  in¬ 
dustrial  land  use,  intersperse  re¬ 
claimed  lands  with  greenbelts  utilizing 
species  of  grass,  shrubs  and  trees 
useful  as  food  and  cover  for  birds  and 
small  animals,  unless  such  green  belts 
are  Inconsistant  with  the  approved 
postmining  land  use. 

9  816.99  Slides  and  other  damage. 

(a)  An  undisturbed  natural  barrier 
shall  be  provided  beginning  at  the  ele¬ 
vation  of  the  lowest  coal  seam  to  be 
mined  and  extending  from  the  outs- 
lope  for  such  distance  as  may  be  deter¬ 
mined  by  the  regulatory  authority  as 
is  needed  to  assure  stability.  The  bar¬ 
rier  shall  be  retained  in  place  to  pre¬ 
vent  slides  and  erosion. 

(b)  At  any  time  a  slide  occiurs  which 
may  have  a  potential  adverse  affect  on 
public  property,  health,  safety,  or  the 
environment,  the  person  who  conducts 
the  surface  mining  activities  shall 
notify  the  regulatory  authority  by  the 
fastest  available  means  and  comply 
with  any  remedial  measures  required 
by  the  regulatory  authority. 

9  816.100  Contemporaneous  reclamation. 

Reclamation  efforts.  Including,  but 
not  limited  to,  backfilling,  grading, 
topsoil  replacement  and  revegetation, 
of  all  land  that  is  disturbed  by  surface 
mining  activities  shall  occur  as  con¬ 
temporaneously  as  practicable  with 
mining  operations. 

9  816.101  Backfilling  and  grading:  Oneral 
requirements. 

(a)  Timing  of  hackfiUing  and  grad¬ 
ing.  * 

(1)  Contour  mining.  Rough  backfill¬ 
ing  and  grading  shall  follow  coal  re¬ 
moval  by  not  more  than  60  days  or 
1,500  linear  feet.  The  regulatory  au¬ 
thority  may  grant  additional  time  for 
rough  backfilling  and  grading  if  the 
permittee  can  demonstrate,  through  a 
detailed  written  analysis  under  30 
CFR  780.18(bK3).  that  additional  time 
is  necessary. 

(2)  Open  pit  mining  with  thin  over¬ 
burden.  Rough  backfilling  and  grading 
shall  occur  in  accordance  with  the 
time  schedule  approved  by  the  regula¬ 
tory  authority,  on  the  basis  of  the  ma- 
terials  submitted  under  30  CFR 
780.18(bK3),  which  shall  specifically 
establish  in  stated  increments  the 
period  between  removal  of  coal  and 
completion  of  backfilling  and  grading. 

(3)  Area  strip  mining.  Rough  back¬ 
filling  and  grading  shall  be  completed 
within  180  days  following  coal  removal 
and  shall  not  be  more  than  foiu*  spoil 
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ridges  behind  the  pit  being  woriced, 
the  spoil  from  the  active  pit  being  con¬ 
sidered  the  first  ridge.  The  regulatory 
authority  may  grant  additional  time 
for  rough  backfilling  and  grading  if 
the  permittee  can  demonstrate, 
through  a  detailed  written  analysis 
undec  30  CFR  780.18(bK3).  that  addi¬ 
tional  time  is  necessary. 

(b)  Method  for  bacKfiUing  and  grad¬ 
ing. 

(1)  Except  as  specifically  exempted 
in  this  Subchapter,  all  disturbed  areas 
shall  be  returned  to  their  approximate 
original  contour.  All  spoil  shall  be 
transported,  backfilled,  compacted 
(where  advisable  to  insure  stability  or 
to  prevent  leaching)  and  graded  to 
eliminate  all  highwalls,  spoil  piles,  and 
depressions. 

(2)  Backfilled  material  shall  be 
placed  to  minimize  adverse  effects  on 
ground  water,  minimize  off-site  ef¬ 
fects.  and  to  support  the  iq>proved 
postoiining  land  use. 

(3)  The  postmining  graded  slopes 
need  not  be  of  uniform  slope. 

(4)  CTut-and-fill  terraces  may  be  used 
only  in  those  situations  expressly  iden¬ 
tified  in  Section  816.102. 

9  816.102  Backfilling  and  grading:  General 
grading  requiremenU. 

(a)  The  final  graded  slopes  shall  not 
exceed  in  grade  either  the  mDproxi- 
mate  premining  slopes,  or  any  lesser 
slopes  approved  by  the  regulatory  au¬ 
thority  based  on  consideration  of  soil, 
climate,  or  other  characteristics  of  the 
surrounding  area.'  Postmining  final 
graded  slopes  need  not  be  uniform  but 
shall  approximate  the  general  nature 
of  the  premining  topography.  The  re¬ 
quirements  of  this  Section  may  be 
modified  by  the  regulatory  authority 
where  the  surface  mining  activities  are 
reaffecting  previously  mined  lands 
that  have  not  been  restored  to  the 
standards  of  this  Part  and  sufficient 
spoil  is  not  available  to  otherwise 
comply  with  this  Section.  The  person 
who  conducts  surface  mining  activities 
shall,  at  a  minimum— 

(1)  Retain  all  overburden  and  spoil 
on  the  solid  portion  of  existing  or  new 
benches;  and 

(2)  Backfill  and  grade  to  the  most 
moderate  slope  possible,  to  eliminate 
the  hlghwall  which  does  not  exceed 
either  the  angle  of  repose  or  such 
lesser  slope  as  is  necessary  to  achieve  a 
minimum  static  safety  factor  of  1.3.  In 
all  cases  the  hlghwall  shall  be  elimi¬ 
nated. 

(b)  On  approval  by  the  regulatory 
authority  in  order  to  conserve  soil 
moisture,  ensure  stability,  and  control 
erosion  on  final  graded  slopes,  cut- 
and-fill  terraces  may  be  allowed,  if  the 
terraces  are  compatible  with  the  iq>- 
proved  postmining  land  use  and  are 
appropriate  substitutes  for  construc¬ 
tion  of  lower  grades  on  the  reclaimed 
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lands.  The  terraces  shall  meet  the  fol¬ 
lowing  requirements: 

(1)  The  width  of  the  Individual  ter¬ 
race  bench  shall  not  exceed  20  feet, 
unless  specifically  approved  by  the 
regulatory  authority  as  necessary  for 
stability,  erosion  control,  or  roads  In¬ 
cluded  In  the  i4>proved  poetmining 
land  use  plan. 

(2)  The  vertical  distance  between 
terraces  shall  be  as  specified  by  the 
regulatory  authority,  to  prevent  exces¬ 
sive  erosion  and  to  provide  long-term 
stability. 

(3)  The  slope  of  the  terrace  outslope 
shall  not  exceed  lv:2h  (50  percent). 
Outslopes  which  exceed  :  2h  (50  per¬ 
cent)  may  be  approved.  If  they  have  a 
minimiim  static  safety  factor  of  more 
than  1.3,  provide  a^uate  control 
over  erosion,  and  closely  resemble  the 
surface  configuration  of  the  land  prior 
to  mining.  In  no  case  may  hlghwalls  be 
left  as  part  of  terraces. 

(4)  Culverts  and  underground  rock 
drains  shall  be  used  on  the  terrace 
only  when  approved  by  the  regulatory 
authority. 

(c)  Small  depressions  may  be  con¬ 
structed,  If  they— 

(1)  Are  approved  by  the  regulatory 
authority  to  mlnlmtee  erosion,  con¬ 
serve  soil  moisture,  or  promote  vegeta¬ 
tion; 

(2)  Do  not  restrict  normal  access; 
and 

(3)  Are  not  lniq)proprlate  substitutes 
for  lower  grades  on  the  reclaimed 
lands. 

(d)  All  surface  mining  activities  (m 
slopes  above  20  degrees,  or  on  lesser 
slopes  that  the  regulatory  auUiority 
defines  as  steep  slopes  shall  meet  the 
provisions  of  30  CFR  Part  826. 

(e)  All  final  grading,  preparation  of 
overburden  before  replacement  of  toth 
soil,  and  placement  of  topsoil,  shall  be 
done  along  the  contour  to  minimize 
subsequent  erosion  and  instability.  If 
such  grading,  preparatlim,  or  place¬ 
ment  almig  the  contour  is  hazardous 
to  equiinnent  operators,  then  grading, 
IM«paratlon,  or  placement  In  a  direc¬ 
tion  other  than  generally  parallel  to 
the  contour  may  be  used..  In  all  cases, 
grading,  preparation,  or  placement 
shall  be  conducted  In  a  manner  which 
minimizes  erosion  and  provides  a  sur¬ 
face  for  replacement  of  topsoil  which 
will  minimize  slippage. 

8814.103  Backfilling  and  grading:  Cover¬ 
ing  coal  and  add-  and  toxic-fonalag 

(a)  Cover.  (1)  A  person  who  conducts 
surface  mining  activities  shall  cover, 
with  a  minimum  of  4  feet  of  the  best 
available  nontoxic  and  nmicombustl- 
ble  material,  all  exposed  coal  seams  re¬ 
maining  after  mining,  and  all  add- 
fonnlng  materials,  toxic-forming  mate¬ 
rials,  combustible  materials,  or  any 
other  materials  identified  by  the  regu¬ 


latory  authority,  as  exposed,  used,  or 
produced  during  mining. 

(2)  If  necessary,  these  materials 
shaU  be  treated  to  neutralize  toxicity. 
In  order  to  prevent  water  pollution 
and  sustained  combustion  and  mini¬ 
mize  adverse  effects  on  plant  growth 
and  land  uses. 

(3)  Where  necessary  to  protect 
against  upward  migration  of  salts,  ex¬ 
posure  by  erosion,  formation  of  add  or 
toxic  seeps,  to  provide  an  adequate 
depth  for  plant  growth,  or  otherwise 
to  meet  local  conditions,  the  regula¬ 
tory  authority  shall  specify  thicker 
amounts  of  cover  using  non-toxic  ma¬ 
terial.  or  special  compaction  and  isola¬ 
tion  from  ground  water  contact. 

(4)  Add-forming  or  toxic-forming 
material  shall  not  be  burled  or  stored 
in  proximity  to  a  drainage  course  so  as 
to  cause  or  pose  a  threat  of  water  pol¬ 
lution. 

(b)  Stabilization.  Backfilled  materi¬ 
als  shall  be  selectively  hauled  or  con¬ 
veyed.  and  compacted,  wherever  neces¬ 
sary  to  prevent  leaching  of  add-form- 
Ing  and  toxic-forming  materials  into 
surface  or  groimd  waters  and  wherev¬ 
er  necessary  to  Insure  stability  of  the 
backfilled  materials.  The  method  and 
design  specifications  of  compacting 
material  shall  be  v>proved  by  the  reg¬ 
ulatory  authority  before  add-forming 
or  toxic-forming  materials  are  covered. 

1814.104  BackflUiiig  and  grading:  Thin 
overburden. 

(a)  The  provisions  of  this  Section 
VPly  only  where  the  final  thickness  is 
leas  than  0.8  of  the  Initial  thickness. 
Initial  *  thldcness  is  the  sum  of  the 
overburden  thickness  and  coal  thick¬ 
ness  prior  to  removal  of  coal.  Final 
thickness  is  the  product  of  the  over¬ 
burden  thldcness  prior  to  removal  of 
coal,  times  the  bulking  factor  to  be  de- 
tennlned  for  each  mine  plan  area.  The 
provisions  of  this  Secticm  apply  only 
when  surface  mining  activities  cannot 
be  carried  out  to  comply  with  Section 
816.101  to  achieve  the  approximate 
original  contour. 

(b)  In  surface  mining  activities  car¬ 
ried  out  continuously  in  the  same  lim¬ 
ited  pit  area  for  more  than  1  year 
from  the  day  coal-removal  operations 
begin  and  where  the  volume  of  all 
available  spoil  and  suitable  waste  ma¬ 
terials  over  the  mine  plan  area  is  dem¬ 
onstrated  to  be  insuffident  to  achieve 
the  approximate  original  ccmtour  of 
the  lands  disturbed,  surface  mining  ac¬ 
tivities  shall  be  conducted  to  meet,  at 
a  minimum,  the  following  standards— 

(1)  Haul  or  convey,  badcflll,  and 
grade,  using  all  available  spoil  and 
suitable  waste  materials  from  the 
entire  mine  area,  to  attain  the  lowest 
practicable  stable  grade,  to  achieve  a 
static  safety  factor  of  U,  and  to  pro¬ 
vide  adequate  drainage  and  long-term 
stability  of  the  regraded  areas  and 


cover  all  add-forming  and  toxic-form¬ 
ing  materials. 

(2)  Eliminate  hlghwalls  by  grading 
or  backfilling  to  stable  slopes  not  ex¬ 
ceeding  lv:2h  (50  percent),  or  such 
lesser  slopes  as  the  regulatory  authori¬ 
ty  may  specify  to  reduce  erosicm, 
maintain  the  hydrologic  balance,  or 
allow  the  approved  postmining  land 
use. 

(3)  Haul  or  convey,  backfill,  grade, 
and  revegetate  in  accordance  with  Sec¬ 
tions  816.111-816.117,  to  achieve  an 
ecologically  sound  land  use  compatible 
with  the  prevailing  use  in  immined 
areas  surrounding  the  mine  plan  area; 
and 

(4)  Haul  or  convey,  backfill,  and 
grade,  to  ensure  impoundments  are 
constnicted  only  where  — 

(i)  It  has  been  demonstrated  to  the 
regulatory  authority’s  satisfaction 
that  all  requirements  of  Sections 
816.41-816.56  have  been  met;  and 

(ii)  The  impoundments  have  been 
approved  by  the  regulatory  authmlty 
as  suitable  for  the  approved  poetmin¬ 
ing  land  use  and  as  meeting  the  re¬ 
quirements  of  this  Part  and  all  other 
applicable  Federal  and  State  laws  and 
regulations. 

8814.105  BackfUliag  and  grading:  Thick 
overbnrdcn. 

(a)  The  provisions  of  this  Section 
apply  (mly  where  the  final  thldmess  is 
greater  than  1.2  of  the  initial  thick¬ 
ness.  Initial  thickness  is  the  sum  of 
the  overburden  thickness  and  coal 
thickness  prior  to  removal  of  coal. 
Final  thickness  is  the  product  of  the 
overburden  thkdcness  prior  to  removal 
of  coal,  times  the  bulling  factor  to  be 
determined  for  each  mine  plan  area. 
The  provisions  of  this  Section  apply 
<mly  when  surface  mining  activities 
cannot  be  carried  out  to  comply  with 
Section  816.101  to  achieve  the  m>proxl- 
mate  original  contour. 

(b>  In  surface  mining  activities 
where  the  vcdume  of  spoil  over  the 
mine  plan  area-is  demonstrated  to  be 
more  than  sufficient  to  achieve  the  m>- 
proxlmate  original  contour,  surface 
mining  activities  shall  be  conducted  to 
meet,  at  a  minimum,  the  following 
standards  — 

(1)  Haul  or  convey,  badcflll.  and 
grade  all  spoil  and  wastes,  not  re¬ 
quired  to  achieve  the  v>proximate 
original  contour  of  the  mine  plan  area, 
to  the  lowest  practicable  grade,  to 
achieve  a  static  facUw  of  safety  of  1.3 
and  cover  all  add-forming  and  other 
toxic-forming  materials; 

(2)  Haul  or  convey,  backflll,  and 
grade  excess  qwil  and  wastes  only 
within  the  permit  area  and  dispose  of 
such  materials  in  accordance  with  Sec- 
ttons  816.71-816.74; 

(3)  Haul  or  convey,  backfill,  and 
grade  excess  qmU  and  wastes  to  main¬ 
tain  the  hydrologic  balance,  in  accord- 
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ance  with  Sections  816.41-816.57  and 
to  provide  long-term  stability  by  pre¬ 
venting  slides,  erosion  and  water  pollu¬ 
tion. 

(4)  Haul  or  convey,  backfill,  grade, 
and  revegetate  wastes  and  excess  spoil 
to  achieve  an  ecologically  sound  land 
use  approved  by  the  regulatory  au¬ 
thority  as  compatible  with  the  prevail¬ 
ing  land  uses  in  unmined  areas  sur¬ 
rounding  the  mine  plan  area. 

(5)  Eliminate  all  highwalls  and  de- 
presdons  by  backfilling  with  spoil  and 
suitable  waste  materials;  and 

(6)  Meet  the  revegetation  require¬ 
ments  of  Sections  816.111-816.117  for 
all  disturbed  areas. 

S  816.106  Regrading  or  stabillxing  lills  and 
gullies. 

When  rills  or  gullies  deeper  than  9 
inches  form  in  areas  that  have  been 
regraded  and  topsoiled,  the  rills  and 
gullies  shall  be  filled,  graded,  or  other¬ 
wise  stabilized  and  the  area  reseeded 
or  replanted  according  to  Sections 
816.111-816.117.  The  regulatory  au¬ 
thority  shall  specify  that  rills  or  gul¬ 
lies  of  lesser  size  be  stabilized  and  the 
area  reseeded  or  replanted  if  the  rills 
or  gullies  are  disruptive  to  the  iq;>- 
proved  postmining  land  use  or  may 
result  in  additional  erosion  ,  and  sedi¬ 
mentation. 

1816.111  Rcvegetation:  (icneral  requlre- 
nMnts. 

(a)  Each  person  who  conducts  siu*- 
face  mining  activities  shall  establish 
on  all  affected  land  a  diverse,  effec¬ 
tive,  and  permanent  vegetative  cover 
of  the  same  seasonal  variety  native  to 
the  area  of  disturbed  land  or  species 
that  supports  the  approved  postmin¬ 
ing  land  use.  For  areas  designated  as 
prime  farmland,  the  requirements  of 
30  CFR  823  shall  apply. 

(b)  All  revegetation  shall  be  in  com¬ 
pliance  with  the  plans  submitted 
under  30  CFR  780.18  and  780.23,  as  ap¬ 
proved  by  the  regulatory  authority  in 
the  permit,  and  carried  out  in  a 
manner  that  encourages  a  prompt 
vegetative  cover  and  recovery  of  pro¬ 
ductivity  levels  compatible  with  the 
approved  postmining  land  use. 

(1)  All  disturbed  land,  except  water 
areas  and  siu^ace  areas  of  roads  that 
are  approved  as  a  part  of  the  postmin¬ 
ing  land  use,  shall  be  seeded  or  plant¬ 
ed  to  achieve  a  permanent  vegetative 
cover  of  the  same  seasonal  variety 
native  to  the  area  of  disturbed  land. 

(2)  The  vegetative  cover  shall  be  ca¬ 
pable  of  stabilizing  the  soil  surface 
from  erosion. 

(3)  Vegetative  cover  shall  be  consid¬ 
ered  of  the  same  seasonal  variety 
when  it  consists  of  a  mixture  of  spe- 
cies  of  equal  or  superior  utility  for  the 
approved  postmliiing  land  use,  when 
compared  with  the  utility  of  naturally- 


occurring  vegetation  during  each 
season  of  the  year. 

(4)  If  both  the  premining  and  post- 
mining,  land  uses  are  cropland,  plant¬ 
ing  of  the  crops  normally  grown  will 
meet  the  requirements  of  Paragnq>h 
(bXl)  of  this  Section. 

$816,112  Revefetation:  Use  of  introduced 
species. 

Introduced  species,  may  be  substitut¬ 
ed  for  native  species  only  if  iq>proved 
by  the  regulatory  authority  under' the 
following  conditions: 

(a)  After  appropriate  field  trials 
have  demonstrated  that  the  intro¬ 
duced  species  are  desirable  and  neces¬ 
sary  to  achieve  the  approved  postmin¬ 
ing  land  use; 

(b)  The  species  are-  necessary  to 
achieve  a  quick,  temporary,  and  stabi¬ 
lizing  cover  that  aids  in  controlling 
erosion;  and  measures  to  establish  per¬ 
manent  vegetation  are  included  in  the 
approved  plan  submitted  under  Sec¬ 
tions  780.18(bK3)  and  780.23. 

(c)  The  species  are  compatible  with 
the  plant  and  animal  species  of  the 
region; 

(d)  The  species  meet  the  require¬ 
ments  of  applicable  State  and  Federal 
seed  or  introduced  species  statutes  and 
are  not  poisonous  or  noxious.  . 

8  816.113  Rcvegetatioii:  Timing. 

Seeding  and  planting  of  disturbed 
areas  shall  be  conducted  during  the 
first  normal  period  for  favorable 
planting  conditions  after  final  prepa¬ 
ration.  The  normal  period  for  favora¬ 
ble  planting  shall  be  that  planting 
time  generally  accepted  locally  for  the 
type  of  plant  materials  selected.  When 
necessary  to  effectively  control  ero¬ 
sion,  any  disturbed  area  shall  be 
seeded  and  planted,  as  contemporane¬ 
ously  as  practicable  with  the  cmnple- 
tion  of  backfilling  and  grading,  with  a 
temporary  cover  of  small  grains, 
grasses,  or  legumes  until  a  permanent 
cover  is  established. 

8816.114  Rcvcgctatioii:  Mulching  and 
othtf  soil  stabilizing  practices. 

(a)  Suitable  mulch  and  other  soU 
stabilizing  practices  shall  be  used  on 
all  regraded  and  topsoiled  areas  to 
control  erosion,  promote  germination 
of  seeds,  or  Increase  the  moisture-re¬ 
tention  capacity  of  the  soiL  The  regu¬ 
latory  authority  may,  on  a  case-by¬ 
case  basis,  suspend  the  requirement 
for  mulch,  if  the  permittee  can  demon¬ 
strate  that  alternative  procedures  will 
achieve  the  requirements  of  816.116 
and  do  not  cause  or  contribute  to  air 
or  water  pollution. 

(b)  When  required  by  the  regulatory 
authority,  mulches  shall  be  mechani¬ 
cally  or  chemically  anchored  to  the 
soil  surface  to  assure  effective  protec¬ 
tion  of  the  soil  and  vegetation. 


(c)  Annual  grasses  and  grains  may  be 
used  alone,  as  in  situ  mulch,  or  in  con¬ 
junction  with  another  mulch,  when 
the  regulatory  authority  determines 
that  they  will  provide  adequate  soil 
erosion  control  and  will  later  be  re¬ 
placed  by  perennial  species  iqDproved 
for  the  poetmining  land  use. 

(d)  Chemical  soil  stabilizers  alone,  or 
in  combination  with  appropriate 
mulches,  may  be  used  in  co^unction 
with  vegetative  covers  iq>proved  for 
the  postmining  land  use. 

8816.115  Revegetation:  Grazing. 

When  the  approved  postmining  land 
use  is  range  or  pasture  land,  the  re¬ 
claimed  land  shall  be  used  for  live¬ 
stock  grazing  at  a  grazing  capacity  iq>- 
proved  by  the  regulatory  authority  iq>- 
proximately  equal  to  that  for  similar 
non-mined  lands,  for  at  least  the  last 
two  full  years  of  liability  required 
under  Section  816.116(b). 

8  816.116  Revegetation:  Standards  for  suc¬ 
cess. 

(a)  Success  of  revegetation  shall  be 
measured  by  techniques  approved  by 
the  regulatory  authority  after  consul¬ 
tation  with  appropriate  State  and  Fed¬ 
eral  agencies.  Con4>arison  of  ground 
cover  and  productivity  may  be  made 
on  the  basis  of  reference  areas  or 
through  the  use  of  technical  guidance 
procedures  published  by  USDA  or 
USDI  for  assessing  ground  cover  and 
productivity.  Management  of  the  ref¬ 
erence  area,  if  iq>pllcable.  shall  be 
ccunparable  to  that  which  is  required 
for  the  approved  postmining  land  use 
of  the  permit  area. 

(b)  (1)  Ground  cover  and  productiv¬ 
ity  of  living  plants  on  the  revegetated 
area  within  the  permit  area  shall  be 
equal  to  the  ground  cover  and  produc¬ 
tivity  of  living  plants  on  the  approved 
reference  area  or  to  the  standards  in 
other  technical  guides  approved  by 
the  Director  for  use  in  the  regulatory 
program.  The  period  of  extended  re¬ 
sponsibility  under  the  performance 
bond  requirements  of  Subchapter  J 
initiates  when  ground  cover  equals  the 
approved  standard  after  the  last  year 
of  augmented  seeding,  fertilizing,  irri¬ 
gation  or  other  work  which  ensures 
success  in¬ 
ti)  Areas  of  more  than  26.0  inches 

average  annual  precipitation;  and  con¬ 
tinues  for  not  less  than  five  years. 
Ground  cover  and  productivity  shall 
equal  the  approved  standard  for  the 
last  two  consecutive  years  of  the  re¬ 
sponsibility  period;  or  in 

(11)  Areas  of  less  than  or  equal  to 
26.0  Inches  average  annual  preclpita- 
ti<m;  and  continues  for  not  less  than 
10  years.  Ground  cover  and  productiv¬ 
ity  shall  equal  the  approved  standard 
for  the  last  two  consecutive  years  of 
the  responsibility  period. 
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(2)  For  purposes  of  paragn^jh  (bXl) 
of  this  Section,  the  average  annual 
precipitation  can  be  determined 
either— 

(i)  By  interpolation,  using  standard 
techniques,  from  ‘Mean  Annual  Pre¬ 
cipitations,'  Map,  p.  97,  The  National 
Atlas  of  the  United  States,  UJ3.  De¬ 
partment  of  the  Interior,  Geological 
Survey,  1970;  or  from  ‘Climatic  Atlas 
of  the  United  States,'  UB.  Dept,  of 
Commerce,  National  CXseanlc  and  At¬ 
mospheric  Administration,  1974;  or 
from  long-term  precipitation  averages 
from  ‘Climatolo^cal  Data,'  UB.  Dept, 
of  Commerce,  National  Oceanic  and 
Atmospheric  Administration;  or  from 
other  official  records;  or 

(ii)  Based  on  10  years  of  continuous 
and  reliable  precipitation  records  from 
stations  located  in  or  adjacent  to  the 
mine  plan  area. 

(3)  ‘The  ground  cover  and  productiv¬ 
ity  of  the  revegetated  area 'shall  be 
considered  equal  if  they  are  at  least  90 
percent  of  the  ground  cover  and  pro¬ 
ductivity  of  the  reference  area  with  90 
percent  statistical  confidence,  or  with 
80  percent  statistical  conUdence  on 
shrublands,  or  grotmd  cover  and  pro¬ 
ductively  are  at  least  90  percent  of  the 
standards  in  a  technical  guide  ^>- 
proved  pursuant  to  30  CFR 
816.116(bKl).  Exceptions  may  be  au¬ 
thorized  by  the  regulatory  authority 
under  the  following  standards: 

(i)  For  previously  mined  areas  that 
were  not  reclaimed  to  the  require¬ 
ments  of  this  Subchapter,  as  a  mini¬ 
mum  the  ground  cover  of  living  plants 
shall  not  be  less  than  can  be  supported 
by  the  best  available  topsoil  or  other 
suitable  material  in  the  r«dfected 
area,  shall  not  be  less  than  the  ground 
cover  existing  before  redisturbance, 
and  shall  be  adequate  to  control  ero¬ 
sion;  • 

(il)  For  areas  to  be  developed  for  in¬ 
dustrial  or  residential  use  less  than  2 
years  after  regrading  is  completed,  the 
ground  cover  of  living  plants  shall  not 
be  less  than  required  to  control  ero¬ 
sion;  and 

(iii)  For  areas  to  be  used  for  crop¬ 
land,  success  in  revegetation  of  crop¬ 
land  shall  be  determined  on  the  basis 
of  crop  producticm  from  the  mined 
area  as  compared  to  iq>proved  refer¬ 
ence  areas  or  other  technical  guidance 
procedures.  Crop  production  from  the 
mined  area  shall  be  equal  to  or  greater 
than  that  of  the  approved  standard 
for  the  last  two  consecutive  growing 
seasons  of  the  5  or  10  year  liability 
period  established  in  (bXl)  of  this  Sec¬ 
tion.  ‘The  applicable  5  or  10  year 
period  of  responsibility  for  revegeta¬ 
tion  shall  omunence  at  the  date  of  ini¬ 
tial  planting  of  the  crop  being  grown. 
Production  shall  not  be  considered 
equal  if  it  is  less  than  00  percent  of 
the  production  of  the  approved  stand¬ 


ard  with  90  percent  statistical  confi¬ 
dence. 

(Iv)  On  areas  to  be  developed  for  fish 
and  wildlife  management  or  forest¬ 
land,  success  of  vegetation  shall  be  de¬ 
termined  on  the  basis  of  tree,  shrub  or 
half-shrub  stocking  and  ground  cover. 
The  tree,  shrub,  or  half -shrub  stocking 
shall  meet  the  standards  described  in 
Section  816.117.  The  area  seeded  to  a 
ground  cover  shall  be  considered  ac¬ 
ceptable  if  it  is  at  least  70  percent  of 
the  ground  cover  of  the  reference 
areas  with  90  percent  statistical  confi¬ 
dence  or  if  the  ground  cover  is  deter¬ 
mined  to  be  adequate  to  control  ero¬ 
sion  by  the  regulatory  authority.  Sec¬ 
tion  816.116(b)  shall  determine  the  re¬ 
sponsibility  period  and  the  frequency 
of  ground  cover  measurement. 

(c)  The  person  who  conducts  surface 
mining  activities  shall— 

(1)  Maintain  any  necessary  fences 
and  proper  management  practices;  and 

(2)  Conduct  periodic  measurements 
of  vegetation,  soils,  and  water  pre¬ 
scribed  or  approved  by  the  regulatory 
authority,  to  identify  conditions 
during  the  iq>plicable  period  of  liabili¬ 
ty  specified  in  Paragru)h  (b)  of  this 
Section. 

(d)  For  permit  areas  40  acres  or  less 
in  size,  in  locations  with  an  average 
annual  precipitation  of  more  than  26 
inches,  the  following  performance 
standards,  if  I4>proved  by  the  regula¬ 
tory  authority,  may  be  used  instead  of 
reference  areas  to  measure  success  of 
revegetation  on  sites  that  are  dis¬ 
turbed.  'These  standards  shall  be  met 
for  a  minimum  of  5  full  consecutive 
years. 

(1)  Areas  planted  only  in  herbaceous 
species  shall  sustain  a  vegetative 
ground  cover  of  70  percent  for  5  full 
consecutive  years. 

(2)  Areas  planted  with  a  mixture  of 
herbaceous  and  woody  species  shaU 
sustain  a  herbaceous  vegetative 
ground  cover  of  70  percent  for  5  full 
consecutive  years  and  400  woody 
plants  per  acre  after  5  years.  On  steep 
slopes,  the  minimum  number  of  woody 
plants  shall  be  600  per  acre. 

(3)  For  purposes  of  this  Section,  her¬ 
baceous  spedes  means  grasses,  le¬ 
gumes,  and  nonleguminous  forbs; 
woody  plants  means  woody  shrubs, 
trees  and  vines;  and  ground  cover 
means  the  area  of  ground  covered  by 
the  combined  aerial  parts  of  vegetsr 
tion  and  the  litter  that  is  produced 
naturally  onsite,  expressed  as  a  per¬ 
centage  of  the  total  area  of  measure¬ 
ment. 

8814.117  Rcvegetatioii:  Tree  and  shrvb 
stocking  for  forest  land. 

This  Section  sets  forth  forest  re¬ 
source  conservation  standards  for  re¬ 
forestation  operations  to  ensure  that  a 
cover  of  commercial  tree  species,  non¬ 
commercial  tree  species,  shrubs  or  half 


shrubs,  sufficient  for  adequate  use  of 
the  available  growing  tqiace,  is  estab¬ 
lished  after  surface  mining  activities. 

(a)  Stocking,  i.e.  the  number  of 
stems  per  unit  area,  will  be  used  to  de¬ 
termine  the  degree  to  which  space  is 
occupied  by  well-distributed,  countable 
trees,  shrubs  or  half-shrubs.  ' 

(1)  Root  crown  or  root  sprouts  over  1 
foot  in  height  shall  count  as  one 
toward  meeting  the  stocking  require¬ 
ments.  Where  multiple  stems  occur 
only  the  tallest  stem  will  be  coimted. 

(2)  A  countable  tree  or  shrub  means 
a  tree  that  can  be  used  in  calculating 
the  degree  of  stocking  under  the  fol¬ 
lowing  criteria: 

(i)  the  tree  or  shrub  shall  be  in  place 
at  least  2  growing  seasons, 

(ii)  the  tree  or  shrub  shall  be  alive 
and  healthy,  and 

(iii)  the  tree  or  shrub  shall  have  at 
least  one  third  of  its  length  in  live 
crown. 

(3)  Rock  areas,  permanent  road  and 
surface  water  drainage  ways  on  the  re¬ 
vegetated  area  shall  not  require  stock¬ 
ing. 

(b)  The  following  are  the  minimiim 
performance  standards  for  areas 
where  commercial  forest  land  is  the 
approved  postmining  land  use: 

(1)  The  area  shall  have  a  minimum 
sto<±ing  of  450  trees  or  shrubs  per 
acre, 

(2)  A  minimum  of  75  percent  of 
countable  trees  or  shrubs  shall  be 
commercial  trees  species, 

(3)  The  number  of  trees  or  shrubs 
and  the  ground  cover  shall  be  deter¬ 
mined  using  procedures  described  in 
Sections  816.116(bX3Xiv)  and 
816.117(a)  and  the  sampling  method 
approved  by  the  regulatory  authority; 
when  the  stocking  is  equal  to  or  great¬ 
er  than  450  trees  or  shrubs  per  acre 
and  there  is  acceptable  groundcover, 
the  5  or  10  year  responsibility  period 
required  in  Section  816.116(b)  shall 
begin; 

(4>  Upon  expiration  of  the  5  or  10 
year  responsibility  period  and  at  the 
time  of  request  for  bond  release,  each 
permittee  shall  provide  dociunentation 
showing  that  the  stocking  of  trees  and 
shrubs  and  the  groundcover  on  the  re¬ 
vegetated  area  satisfy  Sections 
816.116(bX3Xiv)  and  816.117(cXl). 

(c)  The  following  are  the  minimum 
performance  standards  for  areas 
where  woody  plants  are  used  for  wild¬ 
life  management,  recreation,  shelter 
belts,  or  forest  uses  other  than  com¬ 
mercial  forest  land: 

(1)  An  inventory  of  trees,  half- 
shrubs  and  shrubs  shall  be  conducted 
on  established  reference  areas  accord¬ 
ing  to  methods  m>proved  by  the  regu¬ 
latory  authority;  this  Inventory  shall 
contain  but  not  be  limited  to— 

(i)  site  quality, 

(ii)  stand  size, 

(iii)  stand  condition. 
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(iv)  site  and  speciea  relatkms,  and 

(V)  appropriate  forest  land  utillaa* 
tion  considerations. 

(2)  The  storing  of  trees,  shrubs, 
half-shrubs  and  the  groundoover  es¬ 
tablished  on  the  revegetated  area  shall 
approximate  the  stocking  and  ground 
cover  on  the  reference  area  and  shall 
utilise  local  and  regkxial  recommenda¬ 
tions  regarding  species  cmnposition, 
spacing  and  planting  arrangement. 
The  stoddng  of  live  woody  plants 
shall  be  equal  to  or  greater  than  90 
percent  of  the  stocking  of  woody 
plants  of  the  same  life  form  on  the 
reference  area.  Whoi  this  requirement 
is  met  and  acceptable  ground  cover  is 
achieved,  the  5  or  10  year  responsibili¬ 
ty  period  required  in  Section 
816.116(b)  shaU  begin. 

(3)  Upon  expiration  of  the  5  or  10 
year  responsibility  period  and  at  the 
time  of  request  for  bond  release,  each 
permittee  shall  provide  documentation 
showing  that: 

(i)  the  woody  plants  established  on 
the  revegetated  site  are  equal  to  or 
greater  than  90  percent  of  the  stock¬ 
ing  of  live  woody  plants  of  the  same 
life  form  of  the  approved  reference 
areas  with  80  percent  statistical  confi¬ 
dence  and 

(il)  the  groundcover  on  the  revege¬ 
tated  area  satisfies  Section 
816.116<bX3Xiv).  Species  diversity,  sea¬ 
sonal  variety  and  regenerative  capac¬ 
ity  of  the  vegetation  of  the  revegetat- 
'  ed  area  shall  be  evaluated  on  the  basis 
of  the  results  which  could  reasonably 
be  expected  using  the  revegetation 
methods  described  in  the  mining  and 
reclamation  plan. 

S  816.131  CeMStion  of  operaUons:  Tempo¬ 
rary. 

(a)  Each  person  who  conducts  sur¬ 
face  mining  activities  shall  effectively 
secure  surface  facilities  in  areas  in 
which  there  are  no  current  operations, 
but  in  which  operations  are  to  be  re¬ 
sumed  under  an  iq)proved  permit. 
Temporary  abandonment  shall  not  re¬ 
lieve  a  person  of  their  obligation  to 
comply  with  any  provisions  of  the  ap¬ 
proved  permit. 

(b)  Before  temporary  cessation  of 
mining  and  reclamation  operations  for 
a  period  of  thirty  days  or  more,  or  as 
soon  as  it  is  known  that  a  temporary 
cessation  will  extend  beyond  30  days, 
persons  who  conduct  surface  mining 
activities  shall  submit  to  the  regula¬ 
tory  authority  a  notice  of  intention  to 
cease  or  abandon  mining  and  reclama¬ 
tion  operations.  This  notice  shall  in¬ 
clude  a  statement  of  the  exact  number 

\of  acres  which  will  have  been  affected 
in  the  permit  area,  prior  to  such  tem¬ 
porary  cessation,  the  extent  and  kind- 
of  reclamation  of  those  areas  which 
will  have  been  accomplished,  and  iden¬ 
tification  of  the  backfilling,  regrading, 
revegetation,  environmental  monitor¬ 


ing,  and  water  treatment  activities 
that  will  continue  during  the  tempo¬ 
rary  cessation. 

f  816.131  CfMBtiMi  of  opcratkMw:  Pcnmi- 

aeat 

(a)  FWsons  who  cease  surface 
mining  activities  permanently  shall 
close  or  backfill  or  otherwise  pmma- 
nently  reclaim  all  affected  areas,  in  ac¬ 
cordance  with  this  Chapter  and  the 
permit  approved  by  the  regulatory  au¬ 
thority. 

(b)  All  underground  opoiings,  equip¬ 
ment,  structures,  or  other  facilities  not 
required  for  monitoring,  unless  ap¬ 
proved  by  the  regulatory  authority  as 
suitable  for  the  postmining  land  use  or 
environmental  monitoring,  shall  be  re¬ 
moved  and  the  affected  land  re¬ 
claimed. 

f  816.133  Postsdnliif  land  nae. 

(a)  QeneroL  All  affected  areas  shall 
be  restored  in  a  timely  manner  — 

(1)  To  conditions  that  are  ciq>able  of 
supporting  the  uses  which  they  were 
ciq>able  of  supporting  before  any 
mining;  or 

(2)  To  higher  or  better  uses  achiev¬ 
able  under  criteria  and  procedures  of 
this  Section. 

(b)  Determining  pre-mining  tue  of 
land.  The  pre-mining  uses  of  land  to 
which  the  postmining  land  use  is  com¬ 
pared  shall  be  those  uses  which  the 
land  previously  supported,  if  the  land 
had  not  been  previously  mined  and 
had  been  properly  managed. 

(1)  The  postmining  land  use  for  land 
that  has  been  previously  mined  and 
not  reclaimed  shall  be  Judged  on  the 
basis  of  the  highest  and  best  use  that 
can  be  achieved  and  is  compatible  with 
surrounding  areas. 

(2)  The  poetmining  land  use  for  land 
that  has  received  improper  manage¬ 
ment  shall  be  Judged  on  the  basis  of 
the  pre-mining  use  of  surrounding 
lands  that  have  received  proper  man¬ 
agement. 

(3)  If  the  premining  use  of  the  land 
was  changed  within  5  years  of  the  be¬ 
ginning  of  mining,  the  comparison  of 
postmining  use  to  premining  use  shall 
include  a  comparison  with  the  historic 
use  of  the  land  as  well  as  its  use  imme¬ 
diately  preceding  mining. 

(c)  Prior  to  the  reteaee  of  lands  from 
the  permit  area  in  accordance  with 
807.12(c)  the  permit  area  shall  be  re¬ 
stored,  in  a  timely  manner,  either  to 
conditions  capable  of  supporting  the 
uses  they  were  capable  of  supporting 
before  any  mining  or  to  conditions  ca¬ 
pable  of  supporting  approved  alterna¬ 
tive  land  uses.  Alternative  land  uses 
may  be  approved  by  the  regulatory  au¬ 
thority  after  consultation  with  the 
landowner  or  the  land-management 
agency  having  Jurisdiction  over  the 
lands,  if  the  following  criteria  are  met: 


(1)  The  proposed  poetmining  land 
use  is  cmnpatible  with  adjacent  land 
uae  and,  where  applicaUe.  with  exist¬ 
ing  local.  State,  or  Federal  land  uae 
policies  and  plans  A  written  state¬ 
ment  of  the  views  of  the  authmlties 
with  statutory  responsibilities  for  land 
use  policies  and  plans  is  submitted  to 
the  regulatosy  authority  within  60 
days  of  notice  by  the  regulatory  au¬ 
thority  and  before  surface  mining  ac¬ 
tivities  begin.  Any  required  approval, 
tnchuUng  any  necessary  aoning  or 
other  changes  required  for  land  use  by 
local.  State,  or  Federal  land  manage¬ 
ment  agendes,  is  obtained  and  re¬ 
mains  valid  throughout  the  surface 
mining  activities. 

(2)  Specific  plans  are  prepared  and 
submitted  to  the  regulatory  authority 
which  show  the  feasibility  of  the  post- 
mining  land  use  as  related  to  projected 
land  uae  trends  and  maricets  and  that 
include  a  schedule  showing  how  the 
proposed  uae  will  be  developed  and 
achieved  within  a  reasonable  time 
after  mining  and  will  be  sustained. 
The  regulatory  authority  may  require 
appropriate  demonstrations  to  show 
that  the  planned  procediu^  are  feasi¬ 
ble.  reasonable,  and  integrated  with 
mining  and  reclamation,  and  that  the 
plans  will  result  in  successful  reclama¬ 
tion. 

(3)  Provision  of  any  necessary  public 
facilities  is  ensure<|  as  evidenced  by 
letters  of  commitment  from  parties 
other  than  the  person  who  conducts 
surface  mining  activities,  as  appropri¬ 
ate,  to  provide  the  public  facilities  in  a 
manner  compatible  with  the  plans 
submitted  under  30  CFR  780.23.  The 
letters  shall  be  submitted  to  the  regu¬ 
latory  authority  before  surface  mining 
activities  begin. 

(4)  Specific  and  feasible  plans  are 
sulmiitted  to  the  regulatory  authority 
which  show  that  financing,  attain¬ 
ment  and  maintenance  of  the  postmin¬ 
ing  land  use  are  feasible  and,  if  appro¬ 
priate.  are  suiK>orted  by  letters  of 
cmnmitment  fnnn  parties  other  than 
the  person  who  conducts  the  surface 
mining  activities. 

(5)  Plans  for  the  poetmining  land 
use  are  designed  under  the  general  su¬ 
pervision  of  a  registered  professional 
engineer,  or  other  ain>ropriate  profes¬ 
sional,  who  will  ensure  that  the  plans 
cmiform  to  applicable  accepted  stand¬ 
ards  for  adequate  land  stability,  drain¬ 
age.  vegetative  cover,  and  esthetic 
design  appropriate  for  the  postmining 
use  of  the  site. 

(6)  The  proposed  use  will  neither 
present  actual  or  probable  hazard  to 
public  health  or  safety  nor  will  it  pose 
any  actual  or  probable  threat  of  water 
flow  diminution  or  pollution. 

(7)  The  use  will  not  involve  unrea- 
scmable  delays  in  reclamation. 

(8)  Necessary  approval  of  measures 
to  prevmt  or  mitigate  adverse  effects 
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on  fish,  wildlife,  and  related  environ¬ 
mental  values  and  threatened  or  en¬ 
dangered  plants  is  obtained  from  the 
regulatory  authority  and  i4>propriate 
State  and  Federal  fish  and  wildlife 
management  agencies  have  been  pro¬ 
vided  a  60  day  period  in  which  to 
review  the  plan  before  surface  mining 
activities  begin. 

(9)  Proposals  to  change  pre-mining 
land  uses  of  range,  fish  and  wildlife 
habitat,  forest  land,  hayland.  or  pas^ 
ture  to  a  postmining  cropland  use. 
where  the -cropland  would  require  con¬ 
tinuous  maintenance  such  as  seeding, 
plowing,  cultivation,  fertilization,  or 
other  similar  practices  to  be  practica¬ 
ble  or  to  comply  with  applicable  Fed¬ 
eral.  State,  and  local  laws,  are  re¬ 
viewed  by  the  regulatory  authority  to 
ensure  that  — 

(i)  There  is  a  firm  written  commit¬ 
ment  by  the  person  who  conducts  sur¬ 
face  mining  activities  or  by  the  land- 
owner  or  land  manager  to  provide  suf¬ 
ficient  crop  management  after  release 
of  iq>plicable  performance  bonds 
under  Subchapter  J  and  Sections 
816.111-816.117,  to  assure  that  the  pro¬ 
posed  postmilling  '  cropland  use  re¬ 
mains  practical  and  reasonable; 

(ii)  There  is  sufficient  water  availa¬ 
ble  and  committed  to  maintain  crop 
production;  and 

(iii)  Topsoil  quality  and  depth  are 
sufficient  to  support  the  proposed  use. 

i  816.150  Roads:  Clast  k  GeneraL 

(a)  Each  person  who  conducts  sur¬ 
face  mining  activities  shall  design,  con¬ 
struct  or  reconstruct,  utilize,  and 
maintain  Class  I  Roads  and  restore 
the  area  to  meet  the  requirements  of 
30  CFR  816.151-816.156  and  to  control 
or  minimize  erosion  and  slltation.  air 
and  water  pollution,  and  damage  to 
public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 
Class  I  Roads  shall  not  cause  damage 
to  fish,  wildlife,  and  related  environ¬ 
mental  values  and  shall  not  cause  ad¬ 
ditional  contributions  of  suspended 
solids  to  streamflow  or  to  runoff  out¬ 
side  the  permit  area.  Any  such  contri¬ 
butions  shall  not  be  in  excess  of  limi¬ 
tations  of  State  or  Federal  law. 

(c)  All  Class  I  Roads  shall  be  re¬ 
moved  and  the  land  affected  regraded 
and  revegetated  in  accordance  with 
the  requirements  of  30  CFR  816.156 
unless— 

(1)  Retention  of  the  road  is  ap¬ 
proved  as  part  of  the  feq>proved  po^ 
mining  land  use  or  as  being  necessary 
to  control  erosion  adequately; 

(2)  The  necessary  maintenance  is  as¬ 
sured;  and 

(3)  All  drainage  is  controlled  accord¬ 
ing  to  30  CFR  816.153. 

(dXl)  The  design  and  construction 
or  reconstruction  of  Class  I  Roads 
shall  be  certified  by  a  registered  quali- 


fled  professional  engineer  in  accord¬ 
ance  with  30  CFR  816.151-816.154, 
except  to  the  extent  that  alternative 
specifications  are  used.  Alternative 
specifications  may  be  used  only  after 
iq>proval  by  the  regulatory  authority 
upon  a  demonstration  by  a  registered 
qualified  professional  engineer  that 
they  wUl  result  in  performance  equal 
to  or  better  than  that  resulting  from 
Class  I  Roads  comparing  with  30  CFR 
816.151-816.156. 

(2)  The  design  shall  incorporate  the 
demand  for  mobility  and  travel  effi¬ 
ciency,  based  on  geometric  criteria, 
both  horizontal  and  vertical,  appit^ul- 
ate  for  the  anticipated  volume  of  traf¬ 
fic  and  weight  and  qieed  of  vehicles  to 
be  used. 

1816.161  Roads:  OSM  k  LocatioiL 

(a)  Class  I  Roads  shall  be  located,  in¬ 
sofar  as  possible,  on  ridges  or  <m  the 
most  stable  available  slopes  to  mini¬ 
mize  erosion. 

(b)  No  part  of  any  Class  I  Road  shaU 
be  located  in  the  channel  of  an  inter- 
mittmit  or  perennial  stream  unless 
specifically  approved  by  the  regular 
tory  authority. 

(c)  Stream  fords  are  prohibited 
unless  they  are  q>ecifically  iqiproved 
by  the  regulatory  authority  as  tempo¬ 
rary  routes  during  periods  of  construc¬ 
tion.  The  fords  shall  not  adversely 
affect  stream  sedimentation  or  fish, 
wildlife,  and  related  environmental 
values.  All  other  stream  crossings  shall 
be  made  using  bridges,  culverts,  or 
other  structures  designedL  constructed, 
and  maintained  to  meet  the  require¬ 
ments  of  30  CFR  816.153. 

(d)  Class  I  Roads  shall  be  located  to 
minimize  downstream  sedimentation 
and  flooding. 

f  816.152  Roads:  Class  k  Desiga  and  eoa- 
stnKtkm. 

Class  I  Roads  shall  be  designed  and 
constructed  or  reconstructed  in  cmn- 
pliance  with  the  foUowing  standards 
in  order  to  control  subsequent  erosion 
and  disturbance  of  the  hydrologic  bal¬ 
ance: 

(a)  Vertical  alinement  Except  where 
lesser  grades  are  necessary  to  ctmtrol 
site-q>ecific  conditions,  maTimiitn  road 
grades  shall  be  as  follows: 

(1)  The  overall  grade  shall  not 
exceed  liKlOh  (10  percent). 

(2)  The  maximum  pitch  grade  shall 
not  exceed  lo:6.5h  (15  percent). 

(3)  There  shall  be  not  more  than  300 
feet  of  pitch  grade  exceeding  10  per¬ 
cent  within  any  consecutive  1,000  feet 
of  Class  I  Roads,  but  in  no  case 
there  be  any  pitch  grade  over  15  per¬ 
cent. 

(b)  Horizontal  olinemenL  Class  I 
Roads  shall  have  horizontal  alinement 
as  consistent  with  the  existing  tcq^og- 
nq>hy  as  possible,  and 'shall  provide 
the  alinement  required  to  meet  the 


performance  standards  of  30  CFR 
816.150-816.156.  The  alinement  shaU 
be  determined  in  accordance  with  the 
anticipated  volume  of  traffic  and 
weight  and  speed  of  vehicles  to  be 
used.  Horizontal  and  vertical  aline¬ 
ment  shall  be  coordinated  to  ensure 
that  one  will  not  adversely  affect  the 
other  and  to  ensure  that  the  road  will 
not  cause  environmental  damage. 

(c)  Road  cuts. 

(1)  Cut  slopes  shall  not  be  steeper 
than  specifically  authorized  by  the 
regulatory  authority  which  shall  not 
authorize  slopes  steeper  than  lv:1.5h 
in  unconsolidated  materials  or 
lv:0.25h  in  rock,  except  that  steeper 
slopes  may  be  specifically  authorized 
by  the  regulatory  authority  if  geotech¬ 
nical  analysis  demonstrates  that  a 
minimum  safety  factor  of  1.5  can  be 
maintained. 

(2)  Topsoil  or  other  materials  suit¬ 
able  tmder  30  CFR  816.22  shall  be 
placed  on  all  cut  slopes  of  lv:1.5h  or 
flatter  to  aid  in  establishing  vegeta¬ 
tion  and  to  minimize  erosion.  Topsoil 
depth  shall  be  adequate  to  support 
vegetation  necessary  to  control  ero¬ 
sion. 

(3)  Temporary  erosion-control  meas¬ 
ures  shall  be  implemented  during  con¬ 
struction  to  minimize  sedimentation 
and  erosion  untU  permanent  control 
measines  can  be  established. 

(d)  Rood  embankments.  Embank¬ 
ment  sections  shall  be  constructed  in 
accordance  with  the  following  provi¬ 
sions: 

(1)  All  vegetative  material  and  top- 
soU  shall  be  removed  from  the  em¬ 
bankment  foundation  during  construc- 
ti<m  to  increase  stability,  and  no  vege¬ 
tative  material  or  topsoil  shall  be 
placed  beneath  or  in  any  Class  I  Road 
embankment. 

(2)  Where  an  embankment  is  to  be 
placed  on  side  slopes  exceeding  lv:5/i 
(20  percent),  the  existing  ground  shall 
be  plowed,  stepped,  or.  if  in  bedrock, 
keyed  in  a  manner  which  increases  the 
stability  of  the  fill.  The  keyway  shall 
be  a  minimum  of  10  feet  in  width  ahd 
shall  extend  a  minimum  of  2  feet 
below  the  toe  of  the  fill. 

(3)  Material  containing  by  volume 
less  than  25  percent  of  rock  larger 
than  6  inches  in  greatest  dimension 
shall  be  spread  in  successive  uniform 
layers  not  exceeding  12  inches  in 
thkdmess  before  compaction. 

(4)  Where  the  material  for  an  em¬ 
bankment  consists  of  large-size  rock, 
broken  stone,  or  fragmented  material' 
that  makes  placing  it  in  12-inch  layers 
impossible  under  paragraph  (dK3)  of 
this  Section,  the  embankment  shall  be 
constructed  in  uniform  layers  not  ex¬ 
ceeding  in  thickness  the  approximate 
average  size  of  the  rock  used,  but  the 
layers  shall  not  exceed  36  inches  in 
thickness.  Rock  shall  not  be  dumped 
in  final  position,  but  shall  be  distribut- 
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ed  by  blading  or  dozing  in  a  nuumer 
that  will  ensure  proper  placement  in 
the  embankment,  so  that  voids,  pock¬ 
ets,  and  bridging  will  be  reduced  to  a 
minimum.  The  final  layer  of  the  em¬ 
bankment  shall  meet  the  requiranents 
of  paragnuih  (dX3)  of  this  Section. 

(5)  Each  layer  of  the  embankment 
shall  be  dunpleted.  levied,  and  com¬ 
pacted  bef(H«  the  succeeding  layer  is 
placed.  Loads  of  material  shall  be  lev¬ 
eled  as  placed  and  kept  smooth.  The 
successive  layers  shall  be  compacted 
evenly  by  routing  the  hauling  and  lev¬ 
eling  equipment  over  the  entire  width 
of  the  embankment.  This  procedure 
shall  be  continued  untfl  no  visible 
horizontal  movemrat  of  the  embank¬ 
ment  material  is  aimormt. 

(6)  Embankment  lajrers  shall  be 
compacted  as  necessary  to  ensure  that 
the  embankment  is  adequate  to  sup¬ 
port  the  anticipated  volume  of  traffic 
and  weight  and  speed  of  vehicles  to  be 
used.  In  selecting  the  method  to  be 
used  for  placing  onbankment  materi¬ 
al.  consideration  shall  be  given  in  the 
design  to  such  factors  as  the  founda¬ 
tion.  geological  structure,  soils,  type  of 
construction,  and  equipment  to  be 
used.  A  structural  and  foundation 
analysis  shall  be  performed  to  estab¬ 
lish  design  standards  for  embankment 
stability  appropriate  to  the  site.  Publi¬ 
cations  of  the  American  Association  of 
State  Highway  and  Traffic  Officers 
(AASHTO),  including  AASHTO  T-99. 
T-180,  T-Ol,  and  the  modified 
AASHTO  test,  or  other  specifications 
generally  recognized  by  transportation 
engineers  as  adequate  for  design  of 
highway  embankments,  shall  be  used 
to  determine  the  degree  of  comiMCtion 
required,on  the  basis  of  soil  type  and 
the  anticipated  volume  of  traffic  and 
weight  and  speed  vehicles  to  be  used. 
CcHnpaction  effort  shall  be  adequate 
to  achieve  the  degree  of  cmnpaction 
required.  No  lift  shall  be  placed  on  a 
layer  until  the  design  density  is 
achieved  throughout  the  layer. 
AASHTO  specifications  such  as  T-99. 
T-180.  the  modified  AASHTO  test,  or 
other  comparable  specifications  ap¬ 
proved  by  the  regulatory  authority 
shall  be  used  as  guidelines  for  the  de¬ 
termination  of  the  maximum  dry  den¬ 
sity  for  granular  materials. 

(7)  Material  shall  be  placed  in  an 
embankment  only  when  its  moisture 
content  is  within  acceptable  levels  to 
achieve  design  compaction. 

(8)  Embankment  sl(H?es  shall  not  be 
steeper  than  lo:2h.  exc^t  that  where 
the  embankment  material  is  a  mini¬ 
mum  of  85  percent  rock.  slcH^es  «hmii 
not  be  steeper  than  lo:1.35h  if  it  has 
been  demonstrated  to  the  regulatory 
authority  that  embankment  stability 
will  result.  Where  rock  embankments 
are  constructed,  they  shall  meet  the 
requirements  of  Paragnq>h  (dX4)  of 
this  Section. 


(9)  The  minimum  safety  factor  for 
all  rmhankments  shall  be  1.35,  or  such 
higher  factor  as  the  regulatory  au¬ 
thority  may  BpecUy. 

(10)  The  road  surface  shall  be  sloped 
toward  the  ditch  line  at  a  mintmutn 
rate  of  one-quarter  inch  per  foot  of 
surface  width,  or  crowned  at  a  mini¬ 
mum  rate  of  cme-quarter  inch  per  foot 
of  surface  width  as  measured  frnn  the 
centerline  of  the  road. 

(11)  All  material  used  in  embank¬ 
ments  shall  be  suitable  for  use  under 
Paragraphs  (dXlH8)  of  this  Section. 
The  material  shall  be  reasonably  free 
of  organic  material,  coal  or  coal  blos¬ 
som.  f roaen  materials,  wet  or  peat  ma¬ 
terial.  natural  soils  containing  organic 
matter,  or  any  other  material  omsid- 
ered  unsuitable  by  the  regulatory  au¬ 
thority  fm*  use  in  embankment  con- 
structkm. 

(12)  Excess  <»*  unsuitable  material 
from  excavations,  as  defined  in  Para¬ 
graph  (dXll)  of  this  Section,  shall  be 
disposed  of  in  accordance  with  30  CFR 
816.71.  Acid-  and  toxic-forming  materi¬ 
al  shall  be  di^wsed  of  in  accmdanoe 
with  30  CFR  816.48.  816.81,  and 
816.103. 

(13)  Add-produdng  materials  «haii 
be  permitted  for  cmistructing  embank¬ 
ments  for  <mly  those  Class  I  Roads 
constructed  or  reconstructed  on  coal 
processing  waste  banks  and  mly  if  it 
has  been  demonstrated  to  the  regula¬ 
tory  authority  that  no  additional  add 
will  leave  the  cmifines  of  Uie  coal 
processing  waste  bank.  In  no  case  shall 
add-bearing  refuse  material  be  used 
outside  the  confines  of  the  coal  proc¬ 
essing  waste  bank.  Restoration  of  the 
road  shall  be  in  accordance  with  the 
requirements  of  30  CFR  816.1(^ 
816.117. 

(14)  Tcmsoll  or  other  material  suit¬ 
able  under  30  CJFR  816.22  be 

placed  on  all  onbankment  slopes  of 
lo:1.5A  or  flatter  to  aid  in  establishing 
vegetation  and  to  eroskm. 

Topsoil  material  depth  shall  be  ade¬ 
quate  to  suppcMt  vegetation  and  to 
prevent  oroskm. 

(15)  Tempmrary  erosion-control 
meamires  shall  be  incorpmrated  dming 
construction  to  control  sedimentation 
and  minimize  erosion  until  permanent 
control  measures  can  be  established. 

(e)  Top$oU  removoL  Before  initi- 
atl<m  of  construction  or  reconstruction 
of  a  CHass  I  Road,  topsoil  and  other 
materials,  as  determined  under  30 
CFR  816.22,  shall  be  removed  from  the 
design  roaAied.  shoulders,  snd  sur¬ 
faces  where  associated  structures  srill 
be  Kdaeed.  and  shall  be  skned  in  ac¬ 
cordance  with  30  CFR  816.23. 

fSlClU  Boadc  daas  I:  DralMve. 

(a)  QeneraL 

(1)  Bach  Class  I  Road  ahaU  be  de¬ 
signed.  constructed  or  reomstructed. 
and  maintained  to  have  adequate 
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drainage,  using  structures  such  as.  but 
not  limited  to.  ditches,  cross  drains, 
and  ditch  relief  drains.  The  water-con¬ 
trol  ssrstem  shall  be  designed  to  safely 
pass  the  peak  runoff  from  a  10-year. 
24-hour  twedpitatlon  event  or  a  great¬ 
er  event  if  required  by  the  regulatory 
authority. 

(2)  Sediment  control  shall  comsdy 
with  30  CFH  816.42  and  816.45. 

(3)  Vegetatkm  shall  not  be  cleared 
for  more  than  the  width  necessary  for 
road  and  sawwisted  ditch  construc¬ 
tion.  to  serve  traffic  needs  and  for  util¬ 
ities. 

(b)  DUchea 

(1)  A  dtt^  shall  be  provided  m  both 
aides  of  a  through-cut  and  on  the 
inside  shoulder  of  a  cut-and-fill  sec¬ 
tion.  with  ditch  relief  cross  drains 
nmced  according  to  grade.  Water  nhaii 
be  intercepted  before  reaching  a 
ssritchback  or  large  fin  and  drained 
saf^  away  in  accordance  with  this 
Sectkm.  Water  frmn  a  fill  (h*  switch- 
back  shall  be  released  below  the  fill, 
'through  conduits  or  in  riprapped 
channels,  and  shall  not  be  discharged 
onto  the  filL  Drainage  ditches  shall  be 
placed  at  the  toe  of  all  cut  slopes 
formed  by  the  cmistruction  of  roads. 

(3)  On  flat  sections  of  Class  I  Roads 
where  rolling  topography  is  insuffi¬ 
cient  to  mrovide  natural  ditch  drain¬ 
age.  the  road  grade  shall  be  imdulated 
to  provide  f«r  free  flow  of  water  in  the 
ditch  sectkm.  Road  sectiona  may  be 
constructed  to  elevate  the  road  surface 
above  the  original  ground  surface  to 
drainage. 

(c)  Culverts  and  bridges.  (IXi)  Cul- 
vois  with  an  end  area  of  35  square 
feet  or  less  shall  be  designed  to  safely 
pass  the  10-year.  24-4M>ur  predi^tation 
event  without  a  head  of  sratw  at  the 
mitrance.  Culverts  with  an  end  area  of 
greatm*  than  35  square  feet,  and 
bridges  with  spans  of  30  feet  or  less, 
shall  be  designed  to  saf^  pass  the  20- 
year.  24-hour  precipitation  event. 
Brid^  with  spans  of  mme  than  30 
feet  shall  be  designed  to  safely  pass 
the  100-year.  24-bonr  precipitation 
event  or  a  larger  event  as  qjedfied  by 
the  regulatory  authority. 

(ii)  Drainage  pipes  and  culverts  shall 
be  cmstructed  to  avoid  plugging  or 
collapse  and  eroskm  at  inlets  and  out¬ 
lets. 

(iii)  Trash  ra^  and  ddbris  basins 
shall  be  installed  in  the  drainage  area 
wherever  debris  from  the  drainage 
area  could  impair  the  functions  of 
drainage  and  sediment-control  struc¬ 
tures. 

(tv)  All  culverts  shall  be  covered  by 
omnpacted  fill  to  a  minimiim  depth  of 
1  foot. 

(V)  Culverts  shall  be  designed,  con¬ 
structed.  and  maintained  to  sustain 
the  vertical  soil  pressure,  the  paadve 
resistance  of  the  foundation,  and  the 
weight  of  vehides  to  be  used. 
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(2)  Culverts  tor  road-surface  drain¬ 
age  only  shall  be  constructed  in  ac¬ 
cordance  with  the  following: 

(i)  Unless  otherwise  authorized  or 
required  under  Paragraphs  (ii)  or  (iii), 
culverts  shall  be  spaced  as  follows: 

(A)  Spacing  shall  not  exceed  1,000 
feet  on  grades  of  0  to  3  percent. 

(B)  Spacing  shall  not  exceed  800  feet 
on  grades  of  3  to  6  percent. 

(C)  Spacing  shall  not  exceed  500  feet 
on  grades  of  6  to  10  percent. 

(D)  Spacing  shall  not  exceed  300  feet 
on  grades  of  10  percent  or  greater. 

(ii)  Culverts  at  closer  intervals  than 
the  nuucimum  in  Paragraph  (cK2Ki)  of 
this  Section  shall  be  installed  if  re¬ 
quired  by  the  regulatory  authority  as 
iq>propriate  for  the  erosive  properties 
of  the  soil  or  to  acconunodate  flow 
from  small  intersecting  drainages. 

(iii)  Culverts  may  be  constructed  at 
greater  intervals  than  the  maximum 
indicated  in  Paragraph  (cK2Ki)  of  this 
Section  if  authorized  by  the  regula¬ 
tory  authority  upon  a  finding  that 
greater  spacing  will  not  increase  ero¬ 
sion. 

(iv)  Chilverts  shall  cross  the  road  at 
not  less  than  a  30  degree  angle  down¬ 
grade. 

(V)  Culverts  may  be  designed  to 
carry  less  than  the  peak  runoff  from  a 
lO-year,  24-hour  precipitation  event  if 
the  ditch  wiU  not  overtop  and  will 
remain  stable. 

(vi)  The  inlet  end  shall  be  protected 
by  a  ro<dc  headwall  or  other  material 
approved  by  the  regulatory  authority 
as  adequate  protection  against  erosion 
of  the  headwall.  The  water  shall  be 
discharged  below  the  toe  of  the  fill 
through  conduits  or  in  ripnq>ped 
channels  and  shall  not  be  discharged 
onto  the  fill. 

(d)  Natural  drainage.  Natural  chan¬ 
nel  drainageways  shall  not  be  altered 
or  relocated  for  road  construction  or 
reconstruction  without  the  prior  iq>- 
proval  of  the  regulatory  authority  in 
accordance  with  30  CFR  816.43  and 
816.44.  The  regulatory  authority  may 
iq>prove  alterations  and  relocations 
only  if— 

(1)  The  natural-channel  drainage  is 
not  blocked; 

(2)  No  significant  damage  occurs  to 
the  hydrologic  balance;  and 

(3)  There  is  no  adverse  impact  on  ad¬ 
joining  landowners. 

(e)  Stream  crossings.  Drainage  struc¬ 
tures  are  required  for  stream  channel 
crossings.  Drainage  structures  shall 
not  affect  the  normal  flow  or  gradient 
of  the  stream,  or  adversely  affect  fish 
migration  and  aquatic  habitat  or  relat¬ 
ed  environmental  values. 

S  816.154  Roads:  Clast  1:  Surfacing. 

(a)  Class  I  Roads  shall  be  surfaced 
with  rock,  crushed  gravel,  asphalt,  or 
other  material  iq}proved  by  the  regula¬ 
tory  authority  as  sufficiently  durable 
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for  the  anticipated  volume  of  trafflc 
and  weight  and  speed  of  vehicles  to  be 
used. 

(b)  Add-  or  toxic-  forming  sub¬ 
stances  shall  not  be  used  in  road  sur¬ 
facing. 

f  816.166  Roads:  €2aas  L  Maintcnaaec. 

(a)  Class  I  Roads  shall  be  main¬ 
tained  in  such  a  manner  that  the  re¬ 
quired  or  approved  design  standards 
are  met  throughout  the  life  of  the 
entire  tranqwrtaUon  facility  induding 
surface,  shoulders,  parking  and  side 
areas.  iq>proach  structures,  erosion 
control  devices,  cut-and-fill  secUmis. 
and  such  traffic-control  devices  as  are 
necessary  for  safe  and  effident  utiliza¬ 
tion  of  the  road. 

(b)  Class  I  Road  maintenance  shall 
indude  repairs  to  the  road  surface, 
blading,  filling  of  potholes,  and  re- 
placmnent  of  gravel  or  asphalt.  It  shall 
indude  revegetating,  brush  removal, 
watering  for  dust  control,  and  minor 
reconstruction  of  road  segments  as 
necessary. 

(c)  Class  I  Roads  damaged  by  cata¬ 
strophic  events  such  as  floods  or 
earthquakes  shall  not  be  used  imtil  re¬ 
construction  of  damaged  road  de¬ 
ments.  The  reconstruction  shall  be 
completed  as  soon  as  practicable  after 
the  damage  has  occurred. 

1816.166  RoMb:  Claw  1:  RestoratioB. 

(a)  Unless  the  regulatory  authority 
^proves  retention  of  a  Class  I  Road 
as  suitable  for  the  approved  postmin¬ 
ing  land  use.  immediately  after  the 
road  is  no  longer  needed  for  oper¬ 
ations.  reclamation,  or  monitoring— 

(1)  The  road  shall  be  dosed  to  ve¬ 
hicular  traffic; 

(2)  The  natural-drainage  patterns 
shall  be  restored; 

(3)  AU  bridges  and  culverts  shall  be 
ranoved; 

(4)  Roadbeds  shall  be  ripped, 
plowed,  and  scarified; 

(5)  Fill  slopes  shall  be  rounded  or  re¬ 
duced  and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natu¬ 
ral-drainage  restoration  standards; 

(6)  Cut  slopes  shall  be  shaped  to 
blend  with  the  natural  contour; 

(7)  Cross  drains,  dikes,  and  water 
bars  shall  be  constructed  to  minimize 
erosion; 

(8)  Terraces  shall  be  constructed  as 
necessary  to  prevent  excessive  erosion 
and  to  provide  long-term  stability  in 
cut-and-fill  slopes;  and 

(9)  Road  surfaces  shall  be  covered 
with  topsoil  in  accordance  with  30 
CFR  816.24(b)  and  revegetated  in  ac¬ 
cordance  with  30  CFR  816.111-816.116. 

(b)  Unless  otherwise  authorized  by 
the  regulatory  authority.  aU  road-sur¬ 
facing  materials  shall  be  removed, 
hauled  or  conveyed,  and  disposed  of 
under  30  CFR  816.89. 
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f  816.160  RoadK  Claw  II:  General. 

(a)  Each  person  who  conducts  sur¬ 
face  mining  activities  shall  design,  con¬ 
struct  or  reconstruct,  utilize,  and 
maintain  Class  II  Roads  and  restore 
the  area  to  meet  the  requirements  of 
30  CFR  816.161-816.166  and  to  control 
or  minimize  erosion  and  siltation,  air 
and  water  pollution,  and  damage  to 
public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 
Class  n  Roads  shall  not  cause  damage 
to  flsh.  wildlife,  and  related  environ¬ 
mental  values  and  shall  not  cause  ad¬ 
ditional  contributions  of  suspended 
solids  to  streamflow  or  to  runoff  out¬ 
side  the  permit  area.  Any  such  contri¬ 
butions  shall  not  be  in  excess  of  limi¬ 
tations  of  State  or  Federal  law. 

(c)  All  (Jlass  II  Roads  shall  be  re¬ 
moved  and  the  land  affected  regraded 
and  revegetated  in  accordance  with 
the  requirements  of  30  CFR  816.166, 
unless— 

(1)  Retention  of  the  road  is  ap¬ 
proved  as  part  of  the  approved  post¬ 
mining  land  use  or  as  being  necessary 
to  control  erosion  adequately; 

(2)  The  necessary  maintenance  is  as¬ 
sured;  and 

(3)  All  drainage  is  controlled  accord¬ 
ing  to  30  CFR  816.163. 

(dXl)  Class  II  Roads  shall  be  de¬ 
signed  and  constructed  in  accordance 
with  30  CFR  816.161-816.164,  except  to 
the  extent  that  alternative  specifica¬ 
tions  are  used.  Alternative  specifica¬ 
tions  may  only  be  used  after  approval 
by  the  regulatory  authority  upon  a 
demonstration  by  a  qualified  profes¬ 
sional  engineer  that  they  will  result  in 
performance  equal  to  or  better  than 
that  resulting  from  Class  II  Roads 
ocMnplying  with  30  CFR  816.161- 
816.166. 

(2)  The  design  shall  incorporate  con¬ 
sideration  of  the  needs  of  the  specific 
uses  of  the  road  in  addition  to  travel 
efficiency.  To  the  extent  that  the  an¬ 
ticipated  volume  of  traffic  or  weight 
or  q>eed  of  vehicles  to  be  used  requires 
higher  standards  than  those  set  forth 
in  30  CFR  816.161-816.166,  such  higher 
standards  shall  be  incorporated  in  the 
design,  construction  or  reconstruction, 
and  maintenance  of  Class  II  Roads. 

S  816.161  RoadK  Claw  II:  Location. 

(a)  Class  II  Roads  shall  be  located, 
insofar  as  possible,  on  ridges  or  on  the 
most  stable  available  slopes  to  mini¬ 
mize  erosion. 

(b)  No  part  of  any  Class  II  Road 
shall  be  located  in  the  channel  of  an 
intermittent  or  perennial  stream 
unless  specifically  approved  by  the 
regulatory  authority. 

(c)  Stream  fords  are  prohibited 
unless  they  are  specifically  approved 
by  the  regulatory  authority  as  tempo¬ 
rary  routes  during  periods  of  construc¬ 
tion.  The  fords  shall  not  adversely 
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embankment  material  is  a  minimum  of 
8S  percent  rock,  slopes  shall  not  be 
steeper  than  lo:1.35h  if  it  has  been 
demonstrated  to  the  regulatory  au¬ 
thority  that  embankment  stability  will 
result.  Where  rock  embankments  are 
constructed,  they  shall  meet  the  re¬ 
quirements  of  Paragraph  (dX4)  of  this 
Section. 

(9)  The  minimum  safety  factor  for 
all  embankments  shall  be  1.25,  or  such 
higher  factor  as  the  regulatory  au¬ 
thority  may  specify. 

(10)  The  road  surface  shall  be  sloped 
sufficiently  to  prevent  ponding  of 
water  on  the  8iu*face. 

(11)  All  material  used  in  embank¬ 
ments  shall  be  suitable  for  use  under 
Paragnq>hs  (dXl)-(8)  of  this  Section. 
The  material  shall  be  reasonably  free 
of  organic  material,  coal  or  coal  blos¬ 
som.  frosen  materials,  wet  or  peat  ma¬ 
terial  or  natural  soils  containing  or¬ 
ganic  matter,  or  any  other  material 
considered  unsuitable  for  use  in  em¬ 
bankment  construction  by  the  regula¬ 
tory  authority. 

(12)  Ebccess  or  unsuitable  material 
from  excavations,  as  defined  in  Para¬ 
graph  (dXll)  of  this  Section,  shall  be 
disposed  of  in  accordance  with  30  CFR 
816.71.  Acid-  and  toxic-forming  materi¬ 
al  shall  be  disposed  of  in  accordance 
with  30  CFR  816.48,  816.81,  and 
816.103. 

(13)  Topsoil  or  other  material  suit¬ 
able  under  30  CFR  816.22  shall  be 
placed  on  all  embankment  slopes  of 
lv:1.5h  or  flatter,  to  aid  in  establishing 
vegetation  to  minimize  erosion.  Top¬ 
soil  material  depth  shall  be  adequate 
to  support  vegetation  and  to  minimize 
erosion. 

(14)  Temporary  erosion-control 
measures  shall  be  incorporated  during 
construction  to  control  sedimentation 
and  minimize  erosion  until  permanent 
control  measures  can  be  established. 

(e)  Topsoil  removoL  Before  initi¬ 
ation  of  construction  or  reconstruction 
of  a  Class  n  Road,  topsoil  and  other 
materials,  as  determined  under  30 
CFR  816.22,  shall  be  removed  from  the 
design  roadbed,  shoulders,  and  sur¬ 
faces  where  associated  structures  will 
be  placed,  and  shall  be  stored  in  ac¬ 
cordance  with  30  CFR  816.23. 


affect  stream  sedimentation  or  fish, 
wildlife,  and  related  environmental 
values.  All  other  stream  crossings  shall 
be  made  using  bridges,  culverts,  or 
other  structures,  designed,  construct¬ 
ed,  and  maintained  to  meet  the  re¬ 
quirements  of  30  CFR  816.163. 

(d)  Class  II  Roads  shall  be  located  to 
minimize  downstream  sedimentation 
and  flooding. 

S  816.162  Roads:  (Hass  II:  Design  and  con¬ 
struction. 

Class  II  Roads  shall  be  designed  and 
constructed  or  reconstructed  in  com¬ 
pliance  with  the  following  standards 
in  order  to  control  subsequent  erosion 
and  disturbance  of  the  hydrologic  bal¬ 
ance: 

(a)  Vertical  olinemenL  A  continuous 
gi*ade  with  excessive  cuts  or  embank¬ 
ments  shall  be  avoided.  Changes  of 
grade  shall  be  made  to  conform  as 
closely  as  possible  to  the  existing  ter¬ 
rain.  and  maximum  road  grades  shall 
be  as  follows: 

(1)  The  overall  grade  shall  not 
exceed  lt7:10/i  (10  percent). 

(2)  The  pitch  gnule  shall  not  exceed 
lt):6.Sh  (IS  percent),  for  any  consecu¬ 
tive  1,000  feet. 

(3)  The  pitch  grade  exceeding  15 
percent  shall  not  be  longer  than  300 
feet  within  any  consecutive  1,000  feet 
of  Class  II  Roads. 

(b)  Horizontal  olinemenL  Class  II 
Roads  shall  have  horizontal  allnement 
as  consistent  with  the  existing  natural 
topography  as  possible,  and  shall  pro¬ 
vide  the  alinement  required  for  the 
performance  standards  of  30  CFR 
816.160-816.166.  The  alinement  shall 
be  determined  in  accordance  with  the 
anticipated  volume  of  traffic  and 
weight  and  speed  of  vehicles  to  be 
used.  Horizontal  and  vertical  aline¬ 
ment  shall  be  coordinated  to  ensure 
that  one  will  not  adversely  affect  the 
other  and  to  ensure  that  the  road  will 
not  cause  environment^  damage. 

(c)  Road  cuts.  Cut  slopes  shall  not  be 
steeper  than  specifically  authorized  by 
the  regulatory  authority,  which  shall 
not  authorize  slopes  steeper  than 
li;:1.5h  in  unconsolidated  materials  or 
lo:0.25h  in  rock,  except  that  steeper 
slopes  may  be  specifically  authorized 
by  the  regulatory  authority  if  geotech¬ 
nical  analysis  demonstrates  that  a 
minimum  safety  factor  of  1.5  can  be 
maintained.  . 

(1)  Topsoil  or  other  materials  suit¬ 
able  under  30  CFR  816.22  shall  be 
placed  on  all  cut  slopes  of  lo:1.5/i  or 
flatter  to  aid  in  establishing  vegeta¬ 
tion  and  to  minimize  erosion.  Topsoil 
depth  shall  be  adequate  to  support 
vegetation  necessary  to  minimize  ero¬ 
sion. 

(2)  Temporary  erosion-control  meas¬ 
ures  shall  be  implemented  during  con¬ 
struction  to  minimize  sedimentation 


and  erosion  until  permanent  control 
measures  can  be  established. 

(d)  Road  embankments.  Embank¬ 
ment  sections  shall  be  constructed  in 
accordance  with  the  following  provi¬ 
sions: 

(1)  All  vegetative  material  and  top¬ 
soil  shall  be  removed  from  the  em¬ 
bankment  foundation  to  increase  sta¬ 
bility,  and  no  vegetative  material  or 
topsoil  shall  be  placed  beneath  or  in 
any  Class  II  Road  embankment. 

(2)  Where  an  embankment  is  to  be 
placed  on  side  slopes  exceeding  l:3h  (33 
percent),  the  existing  ground  shall  be 
plowed,  stepped,  or  if  in  ivxdL.  keyed  in 
a  manner  which  increases  the  stability 
of  the  fill.  The  keyway  shail  be  a  mini¬ 
mum  of  10  feet  in  width  and  shall 
begin  at  the  toe  of  filL  No  material 
shall  be  placed  below  the  toe  or  be  al¬ 
lowed  to  slide  below  the  toe.  For 
slopes  of  less  than  lo:3h  (33  percent), 
the  slopes  shall  be  scarified  to  ensure 
bonding  of  the  embankment  and  natu¬ 
ral  material. 

(3)  Material  containing  by  volume 
less  than  25  percent  of  rodi  larger 
than  6  inches  in  greatest  dimension 
shall  be  spread  in  successive  uniform 
layers  not  exceeding  12  Inches  in 
thickness  before  compaction. 

(4)  Where  the  material  for  an  em¬ 
bankment  consists  of  large-size  rock, 
broken  stone,  or  fragmented  material 
that  makes  placing  in  12-inch  layers 
impossible  under  Paragnq^h  (dX3)  of 
this  Section,  the  embankment  shall  be 
constructed  in  uniform  layers  not  ex¬ 
ceeding  in  thickness  the  approximate 
average  size  of  the  rock  used,  but  the 
layers  shall  not  exceed  36  ^hes  in 
thickness.  Rock  shall  not  be  dumped 
in  final  position,  but  shall  be  distribut¬ 
ed  by  blading  or  dozing  in  a  manner 
that  will  ensure  proper  placonent  in 
the  embankment,  so  that  voids,  podc- 
ets,  and  bridging  will  be  reduc^  to  a 
minimum.  The  final  layer  of  the  em¬ 
bankment  shall  meet  the  requirements 
of  Paragraph  (dX3)  of  this  Section. 

(5)  Each  layer  of  the  embankment 
shall  be  completed,  leveled,  and  com¬ 
pacted  before  the  succeeding  layer  is 
placed.  Embankment  material  shall  be 
leveled-  as  placed  and  kept  smooth. 
The  successive  layers  shall  be  com¬ 
pacted  evenly  by  routing  the  hauling 
and  leveling  equipment  over  the  entire 
width  of  the  embankment.  This  proce¬ 
dure  shall  be  continued  until  no  visible 
horizontal  movement  of  the  embank¬ 
ment  material  is  apparent. 

(6)  Compaction  greater  Uuui  that 
specified  in  Paragraph  (dX5)  of  this 
Section  shall  be  performed  to  the 
extent  necessary  to  ensure  stability. 

(7)  Material  shall  be  placed  in  an 
embankment  imder  moisture  content 
conditions  which  will  permit  compac¬ 
tion  and  ensure  proper  soU  cohesion. 

(8)  Embankment  slopes  shall  not  be 
steeper  than  ltnl.5/t,  except  Uiat  if  the 


f  816.163  Roads:  (^lass  II:  Drainage. 

(a)  General 

(1)  Each  Class  II  road  shall  be  de¬ 
signed,  constructed  or  reconstructed, 
and  maintained  to  have  adequate 
drainage,  using  structures  such  as 
ditches  in  wet  areas,  cross  drains  in 
natural  drainageways,  surface  dips, 
and  stream  crossings.  The  water-con¬ 
trol  system  shall  be  designed  to  safely 
pass  the  peak  runoff  from  a  lO-year, 
24-hour  precipitation  event  or  a  great¬ 
er  event  if  required  by  the  regulatory 
authority. 
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(2)  Sediment  control  shall  comply 
with  80  CFR  816.42  and  816.45. 

(b)  Ditches  and  alternative  measures 

for  roadbed  erosion  control  Where  re¬ 
quired  to  erosion  on  the 

roadbed,  ditches  shall  be  designed  and 
constructed  in  accordance  with  30 
CFR  816.158(b).  In  wet  areas  or  where 
there  is  free  water,  such  ditch  sections 
shall  be  required.  For  every  segment 
of  a  Class  n  Road  with  out  drainage 
ditches  which  comply  with  30  CFR 
816.153<b).  drainage  shall  be  provided 
by  surface  dips.  These  drainiwe  dips 
shall  be  constructed  as  undulations  in 
the  roadway  of  sufflci«it  height  from 
the  hydraulic  bottmn  to  the  top  of  the 
dip  to  prevent  water  from  running 
down  the  surface  of  the  road.  Insloped 
dips  shall  discharge  into  a  culvert  or 
drop  inlet.  Outslc^Ted  dips  shall  dis¬ 
charge  either  onto  the  natiutd  ground 
or  onto  embankments  if  a  drain  is  pro¬ 
vided.  The  bottom  of  the  dip  shall  be 
rock,  surfaced  to  prevent  erosion.  Dip 
spacing  shall  be  sufficient  to  minimize 
erosion  of  the  road  surface. 

(c)  Culverts  and  bridffes. 

(IXi)  Culverts  with  an  end  area  of  35 
square  feet  or  less  shall  be  designed  to 
safely  pass  the  10-year,  34-hour  pre¬ 
cipitation  event  without  a  head  of 
water  at  the  entrance.  Culverts  with 
an  end  area  of  greater  than  35  square 
feet,  and  bridges  with  spans  of  30  feet 
or  less,  shall  be  designed  to  safely  pass 
the  20-year,  24-hour  precipitation 
event.  Bridges  with  spans  of  more 
than  30  feet  shall  be  deigned  to  safely 
pass  the  100-year,  24-hour  precipita¬ 
tion  event  or  larger  event  as  specified 
by  the  regulatory  authority. 

(il)  Drainage  pipes  and  culverts  shall 
be  constructed  to  avoid  plugging  or 
oolUmse,  and  erosion  at  inlets  and  out¬ 
lets. 

(iii)  Culverts  shall  be  covered  by 
compacted  fill  to  a  minimum  depth  of 
1  foot . 

(iv)  Culverts  shall  be  designed,  con¬ 
structed.  and  maintained  to  sustain 
the  vertical  soil  pressure,  the  passive 
resistance  of  the  road  foundation,  and 
the  weight  of  vehicles  to  be  used. 

(2)  Culverts  or  dips  for  road-surface 
drainage  only,  shall  be  ccmstructed  in 
afcordance  with  the  following: 

(i)  Unless  othMwise  authorized  or 
required  under  Paragraphs  (li)  or  (iii) 
of  this  Section,  culverts  and  dips  shall 
be  spaced  as  follows: 

(A)  Spacing  shall  not  exceed  1,000 
feet  on  grades  of  0  to  3  percmt. 

(B)  Spacing  shall  not  exceed  600  feet 
on  grades  of  3  to  6  percent. 

(C)  Spacing  shall  not  exceed  400  feet 
on  grades  of  6  to  10  percent. 

(D)  Spacing  shall  not  exceed  200  feet 
on  grades  of  10  percent  or  greater. 

(ii)  Surface  dips  or  culverts  at  closer 
Intervals  than  the  maximum  indicated 
in  Paragnq>h  (cK2Xi)  of  this  Section 
shall  be  installed  if  required  by  the 


regulatory  authority  as  appropriate 
for  the  erosive  properties  of  the  soil  or 
to  accommodate  flow  from  small  inter¬ 
secting  drainages. 

(iii)  Surface  dips  or  culverts  may  be 
constructed  at  greater  intervals  than 
the  maximum  indicated  in  Paragraph 
(cX2Xi)  of  this  Section  if  authorized 
by  the  regulatory  authority  upon  a 
finding  that  greater  spacing  will  not 
increase  erosion. 

(ivJ  Culverts  and  the  bottoms^ of 
drainage  dips  shall  cross  the  road  at 
not  less  than  a  30  degree  angle  down¬ 
grade. 

(V)  A  culvert  may  be  designed  to 
carry  less  than  the  peak  runoff  from  a 
10-year,  24-hour  pr^pitation  event  if 
the  ditch  will  not  overtop  and  will 
remain  stable. 

(vi)  The  inlet  end  of  all  culverts 
shall  be  protected  by  a  rock  headwall 
or  other  material  approved  by  the  reg¬ 
ulatory  authority  as  adequate  protec¬ 
tion  against  erosion  of  the  headwall. 
The  water  shall  be  discharged  below 
the  toe  of  the  fill  through  conduits  or 
in  ripnq>ped  channels  and  shall  not  be 
discharged  onto  the  filL 

(d)  Natural  drainage.  Natural-chan¬ 
nel  drainageways  shall  not  be  altered 
or  relocated  for  road  construction  or 
reccmstruction  without  the  prior  ap¬ 
proval  of  the  regulatory  authority  in 
accordance  with  30  CI^  816.43  and 
816.44.  The  regulatory  authority  may 
iqjprove  alterattons  and  relocations 
only  if— 

(i)  The  natural-channel  drainage  is 
not  blcxdied; 

(ii)  No  significant  degradation  occurs 
to  the  hydrologic  balance;  and 

(iii)  There  is  no  adverse  impact  on 
adjoining  landowners. 

(e)  Stream  crossings.  Drainage  struc¬ 
tures  are  required  for  stream-channel 
crossings.  Drainage  structures  shall 
not  affect  the  normal  flow  or  gradient 
of  the  stream,  or  adversely  affect  fish 
migration  or  aquatic  habitat  or  related 
environmental  values. 

S81A164  RoadK  dam  IL  Swrfadiig. 

(a)  Class  n  Roads  shall  be  surfaced 
with  ro^  crushed  gravel,  asphalt,  or 
other  material  approved  by  the  regula¬ 
tory  authority  as  sufficiently  durable 
fm*  the  anticipated  volume  of  traffic 
and  weight  and  speed  of  vehicles  to  be 
used. 

(b)  Add-  or  toxic-forming  substances 
shall  not  be  used  In  road  surfacing. 

(c)  Vegetation  shall  not  be  deared 
for  more  than  the  width  necessary  for 
road  and  associated  ditch  construc¬ 
tion,  to  serve  traffic  needs  and  for  util¬ 
ities. 

f  816.145  Soada:  CIsh  IL  Maisleaance. 

(a)  Class  n  Roads  shall  be  main¬ 
tained  in  such  a  manner  that  the  re¬ 
quired  or  approved  design  criteria  are 
met  throughout  the  life  of  the  facility 


including  surface  and  shoulders,  park¬ 
ing.  side  areas,  approach  structures, 
erosion-control  devices,  and  such  traf¬ 
fic-control  devices  as  are  necessary  for 
safe  and  efficient  utilization. 

(b)  Class  n  Road  maintenance  shall 
include  basic  custodial  care  as  required 
to  protect  the  road  investment  and  to 
pr^ent  damage  to  adjacent  resoiuxes. 
This  includes  maintenance  to  control 
erosion,  repair  of  structures  and  drain¬ 
age  systems,  removal  of  roda  and 
debris,  replacement  of  surface,  and 
restoration  of  the  road  prism. 

1814.166  Roads:  ClaM  II:  Restoration. 

(a)  Unless  the  regulatory  authority 
approves  retention  of  a  Class  n  Road 
as  suitable  for  the  approved  postmin¬ 
ing  land  use,  inmedlately  after  the 
road  is  no  loager  needed  for  oper¬ 
ations,  reclamation,  or  monitoring  — 

(1)  The  road  shall  be  closed  to  ve¬ 
hicular  traffic; 

(2)  The  natural  drainage  patterns 
shall  be  restored; 

(3)  All  bridges  and  culverts  shall  be 
removed; 

(4)  Roadbeds  shall  be  ripped, 
plowed,  and  scarified; 

(5)  Fill  slopes  shall  be  rounded  or  re¬ 
duced  and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natu¬ 
ral-drainage  restoration  standards; 

(6)  Cut  skHMs  shall  be  reshaped  to 
blend  with  the  natural  contour; 

(7)  Cross  drains,  dikes,  and  water 
bars  shall  be  constructed  to  minimise 
erosion; 

(8)  Terraces  shall  be  constructed  as 
necessary  to  prevent  excessive  erosion 
and  to  provide  long-term  stability  in 
cut-and-fill  slopes;  and 

(9)  Road  surfaces  shall  be  covered 
with  topsoil  in  accordance  with  30 
CFR  816.24(b)  aqd  revegetated  in  ac¬ 
cordance  with  30  CFR  816.111-816.116. 

(b)  Unless  otherwise  authorized  by 
the  regulatory  authority,  all  road  sur¬ 
facing  materials  shall  be  removed, 
hauled  or  conyeyed,  and  disposed  of 
under  30  CFR  816.89. 

1 814.170  Roads:  Class  IIL  GcacraL 

(a)  Each  person  who  conducts  sur¬ 
face  mining  activities  shall  design,  con¬ 
struct  or  reconstruct,  utilise,  and 

Class  in  Roads  and  restore 
the  area  to  meet  the  requironents  of 
30  CFR  816.171  -  816.176  and  to  con¬ 
trol  or  tnitrimio**  «roal(m  and  sfltatkm. 
air  and  water  pollution,  and  damage  to 
public  or  private  {woperty.  . 

(b)  To  the  extent  possible  using  the 
best  tedmology  currently  available, 
dass  m  Roads  shall  not  cause 
damage  to  fish,  wildlife,  and  related 
environmental  values  and  shall  not 
cause  additional  contributions  of  sus¬ 
pended  solids  to  streamflow  or  to 
runoff  outside  the  permit  area.  Any 
such  contributions  shall  not  be  in 
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excess  of  limitations  of  State  or  Feder¬ 
al  law. 

(c)  All  Class  III  Roads  shall  be  com¬ 
pletely  removed  and  the  land  affected 
regraded  to  the  approximate  original 
contour  and  revegetated  in  accordance 
with  the  requirements  of  30  CFR 
816.176  except  where  30  CFR 
816.171(g)  shall  apply. 

(d)  To  the  extent  that  the  anticipat¬ 
ed  volume  or  weight  or  speed  of  vehi¬ 
cles  to  be  used  requires  higher  stand¬ 
ards  than  those  set  forth  in  30  CFR 
816.171-816.175,  such  higher  standards 
shall  be  incorporated  in  the  design, 
construction,  and  reconstruction  or 
maintenance  of  CHass  III  Roads. 

i  816.171  Road*:  (Has*  III:  Location. 

(a)  Class  III  Roads  shall  be  located 
on  ridges  or  on  the  most  stable  availa¬ 
ble  slopes  to  minimize  erosion. 

(b)  No  part  of  any  Class  III  Road 
shall  be  located  in  the  channel  of  an 
intermittent  or  perennial  stream 
unless  specifically  approved  by  the 
regulatory  authority. 

(c)  Stream  fords  are  prohibited 
unless  they  are  approved  by  the  regu¬ 
latory  authority  as  temporary  routes 
across  ephemeral  or  intermittent 
streams  that  will  not  adversely  affect 
stream  sedimentation  or  fish,  wildlife, 
and  related  environmental  values.  All 
other  stream  crossings  shall  be  made 
using  temporary  bridges,  culverts,  or 
other  structures  designed,  constructed, 
and  maintained  to  meet  the  require¬ 
ments  of  30  (?FR  816.173. 

(d)  Class  III  Roads  shall  be  located 
to  minimize  downstream  sedimenta¬ 
tion  and  flooding. 

(e)  Not  later  than  the  date  a  permit 
application  is  submitted  to  the  regula¬ 
tory  authority  for  surface  mining  ac¬ 
tivities  for  which  a  Class  III  Road  is 
proposed,  the  location  of  the  proposed 
road  shall  be  clearly  marked  in  the 
field  by  flags  or  stakes  to  enable  the 
regulatory  authority  to  perform  onsite 
review. 

(f )  Class  III  Roads  shall  not  be  locat¬ 
ed  in  wet.  steep,  or  unstable  areas 
where  complete  restoration  under  30 
CFR  816.176  cannot  be  accomplished. 

(g)  A  Class  III  Road  may  be  con¬ 
structed  in  the  same  alinement  as  a 
Class  I  or  Class  II  Road  that  is  to  be 
constructed  on  the  same  location  at  a 
later  date.  This  may  be  permitted  if 
the  requirements  for  the  location  of 
the  Class  I  or  Class  II  Road  are  met. 
and  the  construction  begins  within  6 
months  from  the  time  the  CHass  III 
Road  is  constructed. 

§  816.172  Roads:  Class  III:  Design  and 
construction. 

Field-design  methods  shall  be  uti¬ 
lized  for  CHass  III  Roads. 

(a)  Vertical  alinement  Except  where 
lesser  grades  are  necessary  to  control 


site-specific  conditions,  maximum  road 
grades  shall  be  as  follows: 

(1)  The  overall  grade  shall  not 
exceed  IvilOA  (10  percent). 

(ii)  The  pitch  grade  shall  not  exceed 
lv:6h  (20  percent). 

(ill)  There  shall  not  be  more  than 
1,000  consecutive  feet  of  maximum 
pitch  grade. 

(b)  Horizontal  alinement  Class  III 
Roads  may  meander  so  as  to  avoid 
large  growths  of  vegetation  and  other 
natural  obstructions. 

(c)  Road  cuts.  Sidecast  construction 
may  be  used. 

(d)  Road  embankments.  Compaction 
on  embankments  shall  be  required 
only  to  the  extent  necessary  to  control 
erosion  and  maintain  the  road. 

(e)  Topsoil  removal.  Topsoil  shall  be 
removed  and  stockpUed  only  where  ex¬ 
cavation  would  require  replacement  of 
material  and  redistribution  of  topsoil 
for  proper  revegetation. 

S  816.173  Roads:  Class  III:  Drainage. 

(a)  QeneraL  (1)  Class  m  Road  drain¬ 
age  shall  consist  of  temporary  culverts 
in  flowing  streams,  wet  areas,  and  in 
ephemeral  channels  as  necessary  to 
protect  the  facility  during  its  life  and 
to  minimize  disturbance  of  the  hydro¬ 
logic  balance. 

(2)  Sediment  control  shall  comply 
with  30  CFR  816.42  and  816.45. 

(b)  Culverts  and  bridoes.  Temporary 
culverts  shall  be  installed  for  all  flow¬ 
ing  drainages  and  stream  crossings. 
Temporary  culverts  and  bridges  shall 
be  sized  to  safely  pass  the  1-year,  6- 
hour  precipitation  event. 

(c)  Natural  drainage.  Natural  chan¬ 
nel  drainageways  shall  not  be  altered 
or  relocated  for  the  purposes  of  Class 
III  Road  construction. 

(d)  Stream  crossings.  Temporary 
drainage  structures  are  required  for 
crossing  permanent  streams.  Drainage 
structures  shall  not  affect  the  normal 
flow  or  gradient  of  the  stream,  ad¬ 
versely  affect  fish  migration  and 
aquatic  habitat  or  related  environmen¬ 
tal  values. 

i  816.174  Roads:  C2ass  Ilk  Soifacing. 

(a)  CHass  III  Road  surfaces  shall  be 
adequate  for  the  use  of  the  road. 

(b)  Acid-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

(c)  Vegetation  shall  not  be  cleared 
for  more  than  the  width  necessary  to 
serve  traffic  needs  and  for  utilities. 

S  816.175  Roads:  Class  Ilk  Maintenance. 

(a)  Class  III  Road  maintenance  shall 
be  sufficient  to  ensure  minimization  of 
erosion  for  the  life  of  the  road. 

(b)  Class  III  Roads  shall  not  be  used 
if  climatic  conditions  are  such  that 
usage  may  cause  degradation  of  water 
quality. 


S  816.176  Roads:  (^lass  Ilk  Restoration. 

Immediately  after  a  Class  III  Road 
is  no  longer  needed  for  operations,  rec¬ 
lamation.  or  monitoring- 

la)  The  road  shall  be  closed  to  ve¬ 
hicular  traffic: 

(b)  The  natural  drainage  patterns 
shall  be  restored, 

(c)  All  bridges  and  culverts  shall  be 
removed; 

(d)  Roadbeds  shall  be  ripped, 
plowed,  and  scarified; 

(e)  Fill  slopes  shall  be  rounded  or  re¬ 
duced  and  shaped  to  conform  the  site 
to  adjacent  terrain  and  meet  natural- 
drainage  restoration  standards; 

(f)  Cut  slopes  shall  be  reshaped  to 
blend  with  the  natural  contour, 

(g)  Cross  drains,  dikes,  and  water 
bars  shall  be  constructed  to  control 
erosion;  and 

(h)  Road  surfaces  from  which  top¬ 
soil  has  been  removed  shall  be  covered 
with  topsoil  in  accordance  with  30 
CFR  816.24(b),  and  the  surface  shall 
be  revegetated  in  accordance  with  30 
CFR  816.111-816.116. 

S  816.180  Other  transportation  facilities. 

Railroad  loops,  spurs,  sidings,  sur¬ 
face  conveyor  systems,  chutes,  aerial 
tramways,  or  other  transportation 
facilities  shall  be  designed,  construct¬ 
ed  or  reconstructed,  and  maintained, 
and  the  area  restored  to  — 

(a)  Prevent,  to  the  extent  possible 
using  the  best  technology  currently 
available— 

(1)  Damage  to  fish,  wildlife,  and  re¬ 
lated  environmental  values;  and 

(2)  Additional  contributions  of  sus¬ 
pended  solids  to  streamflow  or  runoff 
outside  the  permit  area.  Any  such  con¬ 
tributions  shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law, 

(b)  Control  and  minimize  diminution 
or  degradation  of  water  quality  and 
quantity; 

(c)  Control  and  minimize  erosion 
and  siltation; 

(d)  Control  and  minimize  air  pollu¬ 
tion;  and 

(e)  Prevent  damage  to  public  or  pri¬ 
vate  property. 

S  816.181  Support  facilities  and  utility  in¬ 
stallations. 

(a)  Support  facilities  required  for,  or 
used  incidentally  to,  the  operation  of 
the  mine.  Including,  but  not  limited  to. 
mine  buildings,  coal  loading  facilities 
at  or  near  the  minesite,  coal  storage 
facilities,  equipment-storage  facilities, 
fan  buildings,  hoist  buildings,  prepara¬ 
tion  plants,  sheds,  shops,  and  other 
buildings,  shall  be  designed,  construct¬ 
ed  or  reconstructed,  and  located  to 
prevent  or  control  erosion  and  silt¬ 
ation.  water  pollution,  and  damage  to 
public  or  private  property.  Support 
facilities  shall  be  designed,  construct¬ 
ed  or  reconstructed,  maintained,  and 
used  in  a  manner  which  prevents,  to 
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the  extent  possible  uslnc  the  best 
technology  currently  available— 

(1)  Damage  to  fish,  wOdlife,  and  re¬ 
lated  envlnximental  values;  and 

(2)  Additional  contributions  of  sus- 
poided  solids  to  streamflow  or  runoff 
outside  the  permit  area.  Any  such  con¬ 
tributions  shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law. 

(b)  All  surface  mining  activities  shall 
be  conducted  in  a  manner  which  mini¬ 
mizes  damage,  destruction,  or  disrup¬ 
tion  of  services  provided  by  oil,  gas, 
and  water  wells;  oil,  gas,  and  coal- 
slurry  pipelines;  railroads;  electric  and 
telephone  lines;  and  water  and  sewage 
lines  which  pass  over,  imder,  or 
through  the  permit  area,  unless  other¬ 
wise  approved  by  the  owner  of  those 
facilities  and  the  regulatory  authority. 


PART  817— PERMANENT  PROGRAM 
PERFORMANCE  STANDARDS—  UN- 
DERGROUND  MINING  ACnVITIES 

^.1  Scope. 

817.2  ObJecUvet. 

817.11  Signs  and  markers. 

817.13  Casing  and  sealing  of  exposed  un¬ 
derground  openings:  General  require¬ 
ments. 

817.14  Casing  and  sealing  of  underground 
openings:  Temporary. 

817.15  Casing  and  sealing  of  underground 
openings:  Permanent. 

817.21  Topsoil:  General  requirements. 

817.22  Tt^MOil:  Removal. 

817.23  TopsoiL  Storage. 

817.24  T<kisoU:  Redistribution. 

817.25  Topsoil:  Nutrients  and  soil  amend¬ 
ments. 

817.41  Hydrologic  balance:  General  re¬ 
quirements. 

817.42  Hydrologic  balance:  Water  quality 
standards  and  effluent  limitations. 

817.43  Hydrologic  balance:  Diversions  and 
conveyance  of  overland  flow  and  shallow 
ground  water  flow. 

817.44  Hydrologic  balance:  Stream  channel 
diversions. 

817.45  Hydrologic  balance:  Sediment  con¬ 
trol  measures 

817.46  Hydrologic  balance:  Sedimentation 
ponds 

817.47  Hydrologic  balance:  Discharge 
structures 

817.48  Hydrologic  balance:  Add-forming 
and  toxic-forming  materials. 

817.49  Hydrologic  balance:  Permanent  and 
temporary  impoundments. 

817.50  Hydrologic  balance:  Underground 
Mine  Entry  and  Access  Discharges 

817.52'  Hydrologic  balance:  Surface  and 
ground  water  monitoring. 

817.53  Hydrologic  balance:  Transfer  of 
wells. 

817A4  Hydrologic  balance:  Water  rights 
and  replacement. 

817 A5  Hydrologic  balance:  Discharge  -of 
water  into  an  underground  mine. 

817A6  Hydrologic  balance:  Postn^bdng  re¬ 
habilitation  of  sedimentation  ponds  di¬ 
versions  impoundments,  and  treatment 
fatties. 

817A7  Hydrologic  balance:  Stream  buffer 
aones 

817A9  Coal  recovery. 


RULES  AND  REGULATIONS 

Sec. 

817.81  Use  of  explosives:  General  require¬ 
ments 

817.82  Use  of  exidostveK  Preblasting 
survey. 

817.65  Use  of  explosives:  Surface  blasting 

•  requirements 

817.67  Use  of  explostves  Sdsmographic 
iiw  Slur*  Hunts 

817.68  Use  of  explostves  Records  of  Uast- 
liw  operations 

817.71  Disposal  of  underground  develop¬ 
ment  waste  and  excess  w>ofl:  General  re¬ 
quirements 

817.72  Disposal  of  underground  develop¬ 
ment  waste  and  excess  spoO:  Valley  fills 

817.73  Disposal  of  underground  develop¬ 
ment  waste  and  excess  spoO:  Head-of- 
hoUow  fills 

817.74  Disposal  of  underground  develop¬ 
ment  waste  and  excess  spoiL  Durable 
rock  fills 

817.81  Coal  processing  waste:  General  re- 
quironents 

817.82  Coal  processing  waste  banks*  Site  in- 
q>ection. 

817.83  Coal  processing  waste  banks:  Water 
control  measures 

817.85  Coal  processing  waste  banks  Con¬ 
struction  requirements 

817.86  Coal  processing  waste:  Burning. 

817.87  Coal  processing  waste:  Burned  waste 
utilisation. 

817.88  Coal  processing  sraste:  Return  to 
undovround  woiidngs 

817.89  Disposal  of  non-coal  wastes 

817.91  Coal  processing  waste:  Dams  and 
embankments  General  requirements 

817.92  Coal  processing  waste:  dams  and 
embankments  Site  preparation. 

817.93  Coal  processing  waste:  Dams  and 
embankments  Design  and  Construction. 

817.95  Air  resources  protection. 

817.97  Protection  of  fish,  wildlife  and  relat¬ 
ed  environmental  values 

817.99  Slides  and  other  damage. 

817.100  Contemporaneous  reclamation. 

817.101  Backfilling  and  gradinr  General 

•  requirements. 

817.102  Backfilling  and  grading:  General 
grading  requirements 

817.103  Backfilling  and  grading:  Covering 
coal  and  acid-  and  toxic-forming  materi¬ 
als 

817.106  Regrading  or  stabilizing  rills  and 
gullies 

817.111  Revegetation:  Gmeral  require¬ 
ments 

817.112  Revegetation:  Use  of  introduced 
species 

817.113  Revegetation:  Timing. 

817.114  Revegetation:  Mulching  and  other 
soil  stabilizing  practices. 

817.115  Revegetation:  Grazing. 

817.116  Revegetation:  Standards  for  suc¬ 
cess 

817.117  Revegetation:  Tree  and  shrub 
storing  fortorest  land. 

817.121  Subsidence  ccmtrol:  General  re¬ 
quirements 

817.122  Subsidence  control:  Public  notice. 

817.124  Subsidence  controL  Surface  owner 

protection. 

817.126  Subsidence  omtroL  Buffer  zones 

817.131  Cessation  of  operations:  Tempo¬ 
rary. 

817.132  Cessation  of  operaticms  Perma¬ 
nent. 

817.133  Postmining  land  use. 

817.150  Roads*  Class  L  General. 

817.151  Roads  Class  L*  LocaUon. 

817.152  Roads  Class  I:  Design  and  con¬ 
struction. 


See. 

817.153  Roads  Class  I:  Drainage. 

817.154  Roads  Class  L  Surfacing. 

817.155  Roads  Class  I:  Maintenance. 

817.156  Roads  Class  L*  Restoration. 

817.180  Roads  Class  IL  General. 

817.181  Roads  Class  IL  Location. 

817.162  Roads  Glass  IL*  Design  and  con¬ 
struction. 

817.183  Roods  Class  IL  Drainage. 

817.184  Roads  Class  IL  Surfacing. 

817.165  Roads  Class  IL  Maintenance. 
817.186  Roads  Class  IL  Restoration. 

817.170  Roads  daas  nL  GeneraL 

817.171  Roads  Claas  nL  Location. 

817.172  Roads  Claas  m.*  Design  and  am- 
stnictloiL 

817.173  Roads  Claas  m.*  Drainage. 

817.174  Roads  Class  nL  Surfacing. 

817.175  Roads  Claas  nL  Maintenance. 

817.176  Roads  Claas  nL  Restoration. 

817.180  Other  transportation  facilities 

817.181  Support  facilities  and  utility  instal¬ 
lations 

Attzhobitt  :  Sections  102,  201,  501,  503. 
504,  507,  508,  515,  516,  517,  519.  701.  717  and 
719.  Pub.  L.  95-87.  91  Stat.  448.  449.  467, 470. 
471.  474,  478.  495.  498.  501.  516.  526  (30 
UH.C.  1202.  1211,  1251.  1253.  1254.  1257. 
1258. 1266.  1267. 1269. 1291. 1307, 1309). 

9  817.1  Scope. 

This  Part  sets  forth  the  minimum 
environmental  protection  performance 
standards  to  be  adopted  and  imple¬ 
mented  under  regulatory  programs  for 
underground  mining  activities. 

9  817.2  (Hticctlves 

This  Part  is  intended  to  ensure  that 
all  undergroimd  mining  activities  are 
ccmducted  in  a  manner  which  pre¬ 
serves  and  enhances  environmental 
and  other  values  in  accordance  with 
the  Act. 

9  817.11  Signs  and  markers 

(a)  Specification*.  Signs  and  mark¬ 
ers  required  imder  this  Part  shall  — 

(1)  Be  posted,  maintained,  and  re¬ 
moved  by  the  person  who  conducts  the 
imderground  mining  activities; 

(2)  Be  of  a  uniform  design  through¬ 
out  the  activities  that  can  be  easily 
seen  and  read; 

(3)  Be  made  of  durable  material;  and 

(4)  Conform  to  local  laws  and  regula¬ 
tions. 

(b)  Duration  of  maintenance.  Signs 
and  markers  shall  be  maintained 
during  all  activities  to  which  they  per¬ 
tain. 

(c)  Mine  and  permit  identification 
signs 

(1)  Identification  signs  shall  be  dis¬ 
played  at  each  point  of  access  from 
public  roads  to  areas  of  surface  oper¬ 
ations  and  facilities  on  permit  areas 
for  underground  mining  activities. 

(2)  Signs  will  show  the  name,  busi¬ 
ness  address,  and  telephone  number  of 
the  person  who  conducts  underground 
mining  activities  and  the  identification 
number  of  the  current  regulatory  pro¬ 
gram  permit  authorizing  underground 
mining  activities. 
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(3)  Signs  shall  be  retained  and  nudn- 
tained  until  after  the  release  of  all 
bonds  for  the  permit  area. 

(d)  Perimeter  markert.  Each  person 
who  conducts  underground  mining  ac¬ 
tivities  shall  clearly  mark  the  perim¬ 
eter  of  all  areas  affected  by  surface 
operations  or  facilities  before  begin¬ 
ning  mining  activities. 

(e)  Buffer  zone  markert.  Buffer 
zones  required  by  Section  817.57  shall 
be  clearly  marked  to  prevent  disturb¬ 
ance  by  surface  operations  and  facili¬ 
ties. 

(f)  Blasting  signs.  Persons  who  con¬ 
duct  surface  blasting  incidental  to  un¬ 
derground  mining  activities  shall, 

(1)  Conspicuously  flag  or  post, 
within  the  imme<Uate  vicinity  of  blast¬ 
ing  activities,  as  required  by  Section 
817.65(e); 

(2)  Place  at  all  entrances  to  areas  of 
suirface  operations  and  facilities  in  the 
permit  area,  from  public  roads  or 
highways,  conspicuous  signs  which 
state  'Warning:  Explosives  in  Use.’ 

(g)  Topsoil  markers.  Where  topsoil 
or  other  vegetation-supporting  materi¬ 
al  is  segregated  and  stockpUed  as  re¬ 
quired  under  Section  817.23,  the  stock¬ 
piled  material  shall  be  clearly  marked. 

f  817.11  Casing  and  sealing  of  exposed  nn- 
dergronnd  openings:  General  reqnlie- 
nents. 

Each  exploration  hole,  other  drill¬ 
hole  or  borehole,  shaft,  well,  or  other 
exposed  underground  opening  shall  be 
cased,  lined,  or  otherwise  managed  as 
approved  by  the  regulatory  authority 
to  prevent  add  or  other  toxic  drainage 
from  entering  ground  and  surface 
waters,  to  minimize  disturbance  to  the 
prevailing  hydrologic  balance  and  to 
ensure  the  safety  of  pe(q>le,  livestodi. 
fish  and  wildlife,  and  machinery  in  the 
mine  plan  and  adjacent  area.  Each  ex¬ 
ploration  hole,  drill  hole  or  borehole 
or  weU  that  is  uncovered  or  exposed 
by  mining  activlttes  within  the  permit 
area  shall  be  permanently  dosed, 
unless  iq>proved  for  water  monitoring 
or  otherwise  managed  in  a  manner  ap¬ 
proved  by  the  regulatory  authority. 
Use  of  a  drilled  hole  or  monitoring 
well  as  a  water  well  must  meet  the 
provisions  of  Section  817.53  of  this 
Part.  This  Section  does  not  iq>ply  to 
holes  drilled  and  used  for  blasting,  in 
the  area  affected  by  surface  oper¬ 
ations. 

f  817.14  Cash«  and  scaUng  of  andcr- 
growMl  openings:  TcMporary. 

(a)  E;gch  mine  entry  which  is  tempo¬ 
rarily  inactive,  but  has  a  further  pro¬ 
jected  useful  service  under  the  ap¬ 
proved  permit  iqipllcatlon.  shaU  be 
protected  by  barricades  or  other  cover¬ 
ing  devices,  fenced,  and  posted  with 
signs,  to  prevent  access  into  the  entry 
and  to  identify  the  hazardous  nature 
of  the  opening.  'These  devices  shall  be 


periodically  inspected  and  maintained 
in  good  operating  condition  by  the 
person  who  conducts  the  underground 
mining  activities. 

(b)  Each  exploration  hole,  other 
drill  hole  or  borehole,  shaft,  well,  and 
other  exposed  underground  opening 
which  has  been  identified  in  the  ap¬ 
proved  permit  iq>pllcation  for  use  to 
return  underground  development 
waste,  coal  processing  waste  or  water 
to  imderground  workings,  or  to  be 
used  to  monitor  ground  water  condi¬ 
tions.  shall  be  temporarily  sealed  until 
actual  use. 

1 817.16  Casing  and  sealing  under¬ 
ground  openings:  Permanent 

When  no  longer  needed  for  monitor¬ 
ing  or  other  use  iq>proved  by  the  regu¬ 
latory  authority  upon  a  finding  of  no 
adverse  environmental  or  health  and 
safety  effects,  or  imless  approved  for 
transfer  as  a  water  well  under  Section 
817Ji3,  each  shaft,  drift,  adit,  tunnel, 
exploratory  hole,  entryway  or  other 
opening  to  the  siurface  from  under¬ 
ground  shall  be  cv>ped.  sealed,  back¬ 
filled,  or  otherwise  properly  managed, 
as  required  by  the  regi^tory  authori¬ 
ty  in  accordance  with  Sections  817.13 
and  817.50  and  consistent  with  30  CFR 
75.1771.  Permanent  closure  measures 
shall  be  designed  to  prevent  access  to 
the  mine  woridngs  by  people,  live¬ 
stock.  fish  and  wildlife,  machinery  and 
to  keep  add  or  other  toxic  drainage 
from  entering  ground  or  surface 
waters. 

f  817  J1  Topsoil:  General  requirements. 

(a)  Before  disturbance  of  areas  af¬ 
fected  by  surface  operations,  topsoil 
and  subsoils  to  be  saved  under  Sedion 
817.22  shall  be  separately  removed  and 
segregated  from  other  materiaL 

(b)  After  removal,  topsoil  shall  be 
immediately  redistributed  in  accord¬ 
ance  with  Section  817.24.  stockpiled 
pending  redistribution  under  Section 
817.23.  or  if  the  permittee  can  demon¬ 
strate  that  an  alternative  procedure 
will  provide  equal  or  more  protection 
for  the  topsoil,  the  regulatory  authori¬ 
ty,  may.  <m  a  case  by  case  basis,  ap¬ 
prove  an  alternative. 

I817J2  1V>psoil:  RenmvaL 

(a)  Timing.  TOpsoU  shall  be  removed 
from  areas  to  be  affected  by  surface 
(H>erations  or  major  structures,  after 
vegetative  cover  that  would  interfere 
with  the  use  of  the  topsoil  is  cleared 
from  portions  of  those  areas  that  will 
be  disturbed,  but  before  any  drilling 
for  blasting,  mining,  or  other  surface 
disturbance  of  surface  lands. 

<b)  Materiais  to  be  removed.  Topsoil 
shall  be  removed  in  a  separate  layer 
from  the  areas  to  be  distiui>ed.  unless 
use  of  substitute  or  sui^lemental  ma¬ 
terials  is  approved  by  the  regulatory 
authority  in  accordance  with  Para¬ 


graph  (e)  of  this  Section.  If  use  of  sub¬ 
stitute  or  supplemental  materials  is 
approved,  all  materials  to  be  redistrib¬ 
uted  shall  be  removed. 

(c)  Material  to  he  removed  in  thin 
topsoil  situations.  If  the  topsoil  Is  less 
than  6  inches,  a  B-inch  layer  that  in¬ 
cludes  the  A  horizon  and  the  unconso¬ 
lidated  materials  immediately  below 
the  A  horizon  or  the  A  horizon  and  all 
unconsolidated  material  if  the  total 
available  is  less  than  6  inches,  shall  be 
removed  and  the  mixture  segregated 
and  redistributed  as  the  surface  soil 
layer,  imless  topsoil  substitutes  are  ap¬ 
proved  by  the  regulatory  authority 
pursuant  to  Paragraph  (e)  of  this  Sec¬ 
tion. 

(d)  Subsoil  segregation.  'The  B  hori¬ 
zon  and  portions  of  the  C  horizon,  or 
other  underlying  layers  demonstrated 
to  have  qualities  for  comparable  root 
development  shall  be  segregated  and 
replaced  as  subsoil,  if  the  regulatory 
authority  determines  that  either  of 
these  is  necessary  or  desirable  to 
ensure  soil  productivity  consistent 
with  the  approved  postmining  land 
use. 

(e)  Topsoil  substitutes  and  supple¬ 
ments. 

(1)  Selected  overburden  materials 
may  be  substituted  for.  or  used  as  a 
supplement  to.  topsoil,  if  the  regula¬ 
tory  authority  determines  that  the  re¬ 
sulting  soil  medium  is  equal  to  or  more 
suitable  for  sustaining  the  vegetation 
than  is  the  available  topsoil  and  the 
substitute  material  is  the  best  availa¬ 
ble  to  suiKiort  the  vegetation.  This  de¬ 
termination  shall  be  based  on: 

(1)  The  results  of  chemical  and  physi¬ 
cal  analyses  of  overburden  and  topsoil 
'These  analyses  shall  include  determi¬ 
nations  of  pH.  net  acidity  or  alkalin¬ 
ity,  phosphorus,  potassium,  texture 
cla^  and  other  analyses  as  required 
by  the  regulatory  authority.  The  regu¬ 
latory  authority  may  also  require  that 
results  of  field-site  trials  or  green¬ 
house  tests  be  used  to  demonstrate  the 
feasibility  of  using  these  overburden 
materials.  • 

(il)  Results  of  analyses,  trials,  and 
tests  shall  be  submitted  to  the  regula¬ 
tory  authority.  Certification  of  trials 
and  tests  shall  be  made  by  a  labora¬ 
tory  improved  by  the  regulatory  au¬ 
thority  stating  that: 

(A)  The  proposed  substitute  materi¬ 
al  is  equal  to  or  more  suitable  for  sus¬ 
taining  the  vegetation  than  is  the 
available  Umsiril; 

(B)  'The  substitute  material  is  the 
best  available  material  to  support  the 
vegetatlim;  and 

(C)  'The  trials  and  tests  were  con¬ 
ducted  using  standard  testing  proce¬ 
dures. 

(2)  Substituted  or  supplemented  ma¬ 
terial  shall  be  remov^  segregated, 
and  replaced  in  compliance  with  the 
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requirements  for  topsoil  under  this 
Section. 

(f)  Limits  on  topsoil  removal  area. 
Where  the  removal  of  vegetative  mate¬ 
rial,  topsoil,  or  other  materials  may 
result  in  erosion  which  may  cause  air 
or  water  pollution— 

(1)  The  size  of  the  area  from  which 
topsoil  is  removed  at  any  one  time 
shall  be  limited; 

(2)  The  surface  soil  layer  shall  be  re¬ 
distributed  at  a  time  when  the  physi¬ 
cal  and  chemical  properties  of  topsoil 
can  be  protected  and  erosion  can  be 
minimized;  and 

(3)  Such  other  measures  shall  be 
taken  as  the  regulatory  authority  may 
approve  or  require  to  control  erosion. 

S  817.23  Topsoil:  Storage. 

(a)  Topsoil  and  other  materials  re¬ 
moved  under  Section  817.22  shall  be 
stockpiled  only  when  it  is  impractical 
to  promptly  redistribute  such  materi¬ 
als  on  regraded  areas. 

.(b)  Stockpiled  materials  shall  be  se¬ 
lectively  placed  on  a  stable  surface 
area  within  the  permit  area,  not  dis¬ 
turbed,  and  protected  from  wind  imd 
water  erosion,  unnecessary  compac¬ 
tion.  and  contaminants  which  lessen 
the  capability  of  the  materials  to  sup¬ 
port  vegetation  when  redistributed. 

(1)  Protection  measiu«s  shall  be  ac¬ 
complished  either  by— 

(1)  An  effective  cover  of  nonnoxlous, 
quick-growing  annual  and  perennial 
plants,  seeded  or  planted  during  the 
first  normal  period  after  removal  for 
favorable  planting  conditions;  or 

(ii)  Other  methods  demonstrated  to 
and  approved  by  the  regulatory  au¬ 
thority  to  provide  equal  protection. 

(2)  ITnless  approved  by  the  regula¬ 
tory  authority,  stockpiled  topsoil  and 
other  materials  shall  not  be  moved 
until  required  for  redistribution  on  a 
disturbed  area. 

S  817.24  Topsoil:  Redistribution. 

(a)  After  final  grading  and  before 
the  replacement  of  topsoil  and  other 
materials  segregated  in  accordance 
with  Section  817.23,  regraded  land 
shall  be  scarified  or  otherwise  treated 
as  required  by  the  regulatory  authori¬ 
ty  to  eliminate  slippage  surfaces  and 
to  promote  root  penetration.  If  the 
person  who  conducts  underground 
mining  activities  shows,  through  ap¬ 
propriate  tests,  and  the  regulatory  au¬ 
thority  approves,  that  no  harm  will  be 
caused  to  the  topsoil  and  vegetation, 
scarification  may  be  conducted  after 
topsoiling. 

(b)  Topsoil  and  other  materials  shall 
be  redistributed  in  a  manner  that  — 

(1)  Achieves  an  iq>proximate  uni¬ 
form.  stable  thickness  consistent  with 
the  postmining  land  uses,  slopes,  and 
surface  drainage  system; 

(2)  Prevents  excess  compaction  of 
the  topsoil;  and 


(3)  Protects  the  topsoil  from  wind 
and  water  erosion  before  and  after  it  is 
seeded  and  planted. 

S  817.25  Topsoil:  Nutrients  and  soil 
amendments. 

Nutrients  and  soil  amendments  in 
the  amounts  determined  by  soil  tests 
shall  be  applied  to  the  redistributed 
surface  soil  layer  so  that  it  supports 
the  postmining  land  use  approved  by 
the  regulatory  authority  and  meets 
the  revegetation  requirements  of  Sec¬ 
tions  817.111-817.117.  All  SOU  tests 
shaU  be  performed  by  a  qualified  labo¬ 
ratory  using  standard  methods  ap¬ 
proved  by  the  regulatory  authority. 

$817.41  Hydrologic  balance:  General  re- 
quiremento. 

(a)  Underground  mining  activities 
shaU  be  planned  and  conducted  to 
minimize  changes  to  the  prevailing  hy¬ 
drologic  balance  in  both  the  mine  plan 
and  adjacent  areas,  in  order  to  prevent 
long-term  adverse  changes  in  that  bal¬ 
ance  that  could  result  from  those  ac¬ 
tivities. 

(b)  Changes  in  water  quality  and 
quantity,  in  the  depth  to  groimd 
water,  and  in  the  location  of  surface 
water  drainage  channels  shaU  be  mini¬ 
mized  so  that  the  approved  postmin- 
ing  land  use  of  the  permit  area  is  not 
adversely  affected. 

(c)  In  no  case  shaU  Federal  and 
State  water  quaUty  statutes,  regula¬ 
tions,  standards  or  effluent  limitations 
be  violated. 

(d)  Operations  shaU  be  conducted  to 
minimize  water  poUution  and,  where 
necessary,  treatment  methods  shaU  be 
used  to  control  water  poUution. 

(1)  Each  person  who  conducts  under¬ 
ground  mining  activities  shaU  empha¬ 
size  mining  and  reclamation  practices 
that  prevent  or  minimize  water  poUu¬ 
tion.  Changes  in  flow  shaU  be  used  in 
preference  to  the  use  of  water  treat¬ 
ment  faculties. 

(2)  Acceptable  practices  to  control 
and  minimize  water  poUution  include, 
but  are  not  limited  to  — 

(i)  Stabilizing  disturbed  areas 
through  land  shaping; 

(U)  Diverting  runoff; 

(iU)  Achieving  quickly  germinating 
and  growing  stands  of  temporary  vege¬ 
tation; 

(iv)  Regulating  channel  velocity  of 
water, 

(V)  Lining  drainage  channels  with 
rock  or  vegetation; 

(vi)  Mulching; 

(vU)  Selectively  placing  and  sealing 
acid-forming  and  toxic-forming  mate¬ 
rials; 

(vlii)  Designing  mines  to  prevent 
gravity  drainage  of  add  waters; 

(ix)  Sealing; 

(X)  Controlling  subsidence;  and 

(xi)  Preventing  add  mine  drainage. 


(3)  If  the  practices  listed  at  Para¬ 
graph  (dK2)  of  this  Section  are  not 
adequate  to  meet  the  requirements  of 
this  Part,  the  person  who  conducts  un¬ 
derground  mining  activities  shall  oper¬ 
ate  and  maintain  the  necessary  water 
treatment  faculties  for  as  long  as 
treatment  is  required  under  this  Part., 

$817.42  Hydrologic  balance:  Water  qual¬ 
ity  standarda  and  effluent  limitations. 

(aKl)  AU  surface  drainage  from  the 
disturbed  area,  including  disturbed 
areas  that  have  been  graded,  seeded, 
or  planted,  shaU  be  passed  through  a 
sedimentation  pond,  a  series  of  sedi¬ 
mentation  ponds,  or  a  treatment  facul¬ 
ty  before  leaving  the  permit  area.  Any 
discharge  of  water  from  underground 
workings  to  surface  waters  which  does 
not  meet  the  effluent  limitations  of 
this  Section  shaU  also  be  passed 
through  a  sedimentation  pond,  a  series 
of  sedimentation  ponds,  or  a  treat¬ 
ment  faculty  before  leaving  the  permit 
area. 

(2)  Sedimentation  ponds  and  treat¬ 
ment  faculties  for  surface  drainage 
from  the  disturbed  area  shaU  be  main¬ 
tained  untU  the  disturbed  area  has 
been  restored  and  the  vegetation  re¬ 
quirements  of  Sections  817.111-817.117 
are  met  and  the  quaUty  of  the  un¬ 
treated  drainage  from  the  disturbed 
area  meets  the  appUcable  State  and 
Federal  water  quaUty  standards  re¬ 
quirements  for  the  receiving  stream. 
Sedimentation  ponds  and  treatment 
faculties  for  discharges  from  under¬ 
ground  workings  shaU  be  maintained 
untU  either  the  discharge  continuous¬ 
ly  meets  the  effluent  limitations  of 
this  Section  without  treatment  or 
untU  the  discharge  has  permanently 
ceased. 

(3)  The  regiUatory  authority  may 
grant  exemptions  from  these  require¬ 
ments  only  in  accordance  with  the  fol¬ 
lowing— 

(i)  The  person  who  conducts  the  un¬ 
derground  mining  activities  demon¬ 
strates  that  sedimentation  ponds  and 
treatment  faculties  are  not  necessary 
for  the  drainage  to  be  exempted  to 
meet  the  effluent  limitations  of  this 
Section  or  the  iqjpUcable  State  and 
Federal  water  quaUty  requirements 
for  downstream  receiving  waters;  and 

(UXA)  For  drainage  from  areas  af¬ 
fected  by  surface  operations  and  facul¬ 
ties,  an  exemption  may  be  authorized 
only  if  the  disturbed  surface  drainage 
area  within  the  total  disturbed  surface 
area  is  smaU  and  there  is  no  mixture 
of  surface  drainage  with  a  discharge 
from  underground  mine  woiiLings;  or, 

(B)  For  drainage  from  underground 
mine  workings,  exemption  may  be  au¬ 
thorized  only  if  there  is  no  mixturp  of 
that  drainage  with  drainage  from  sur¬ 
face  areas. 

(4)  For  the*  purposes  of  this  Section 
only,  disturbed  area  shaU  not  include 
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those  areas  affected  by  surface  oper¬ 
ations  in  which  only  diversion  ditches, 
sedimentation  ponds,  or  roads  are  in¬ 
stalled  in  accordance  with  this  Part 
and  the  upstream  area  is  not  other¬ 
wise  disturbed  by  the  person  who  con¬ 
ducts  the  underground  mining  activi¬ 
ties. 

(5)  Sedimentation  ponds  required  by 
this  Section  shall  be  constructed  in  ac¬ 
cordance  with  Section  817.46,  in  ap¬ 
propriate  locations  before  beginning 
any  underground  mining  activities  in 
the  affected  drainage  area. 

(6)  Where  the  sedimentation  ponds' 
or  series  of  sedimentation  ponds  is 
used  so  as  to  result  in  the  mixing  of 
drainage  from  the  disturbed  areas 
with  drainage  from  other  areas  not 
disturbed  by  current  surface  coal 
mining  and  reclamation  operations, 
the  permittee  shall  achieve  the  efflu¬ 
ent  limitations  below  for  all  of  the 
mixed  drainage  when  it  leaves  the 
permit  area. 

(7)  Discharges  of  water  from  areas 
disturbed  by  imdergroimd  mining  ac¬ 
tivities  shall  be  made  in  compliance 
with  all  Federal  and  State  laws  and 
regulations  and,  at  a  minimum,  the 
following  numerical  effluent  limita¬ 
tions: 

Ktfluent  UmUatUMM,  In  mitttgrams  per  Hter  (mp/t), 
exeept/orpH 


Cffloent 
characterlxUct ' 

Averaceof 
Maxi-  dallr  Taluea 
mum  for  50 

allow-  conaecutive 
able*  discharee 
dajw* 

ftAdMl  8  . . 

4.0  ao 

10.0  55.0 

nR  » . T. _  . 

ranee  5.0 
to  5.0. 

■To  be  deteimlaed  eceordiiig  to  ooUecUoo  and 
analytical  prooetfuree  adopted  by  the  United  Statee 
Envlronniental  Protection  Asency*a  regulatione  for 
iraete  water  analyaee  (40  CFR IM). 

*Baeed  on  repreecntatlve  eampHng. 

>Tbe  manganeae  limitation  shall  not  apply  to  un¬ 
treated  dtscbarses  which  are  alkali  nr  as  defined  by 
the  KnviTtmmental  Protection  Agency  (40  CPR 
4M). 

*ln  Colorado,  Montana,  North  Dakota,  South 
Dakota,  Utah,  and  Wyoming,  total  suspended  solids 
limitations  win  be  determined  on  a  ease-by-case 
basla.  but  they  must  not  be  greater  than  45  mg/1 
(maximum  allowable)  and  50  mg/1  (average  of  daily 
value  for  50  consecutive  discbarge  days)  based  on  a 
representative  sampling. 

*Wbere  the  application  of  neutralisation  and 
sedimentation  treatment  technology  results  In  In¬ 
ability  to  comply  with  the  manganese  IlmKatlons 
set  forth  above,  the  regulatory  authority  may  allow 
the  pH  level  tat  the  discharge  to  exceed  to  a  small 
extent  the  upper  limit  of  0.0  In  order  that  the  man¬ 
ganese  IhalUtlnns  wlU  be  achieved. 

■DIscharses  of  Iron  from  new  sources,  as  defined 
under  40  CFR  Section  454.11(1),  shaU  be  limited  to 
0.0  mg./l— nmximum  allowabir,  5.0  mg./l— average 
of  dally  values  for  50  consecutive  discharge  days. 

(b)  A  discharge  from  the  surface  dis¬ 
turbed  area  is  not  subject  to  the  efflu¬ 
ent  limitations  of  this  Section,  if  — 

(1)  The  discharge  is  demonstrated 
by  the  discharger  to  have  resulted 
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from  a  preidpitation  event  equal  to  or 
larger  than  a  10-year  24-hour  precipi¬ 
tation  event:  and 

(2)  The  discharge  is  from  facilities 
designed,  constructed,  and  maintained 
in  accordance  with  the  applicable  re¬ 
quirements  of  this  Part. 

(c)  Adequate  facilities  shall  be  in¬ 
stalled,  operated,  and  maintained  to 
treat  any  water  discharged  from  the 
disturbed  area  or  discharged  from  the 
underground  mine,  so  that  it  complies 
with  all  Federal  and  State  laws  and 
regulations  and  the  limitations  of  this 
Section.  If  the  pH  of  water  to  be  dis¬ 
charged  fitMn  the  disturbed  area  or 
mine  is  less  than  6.0.  an  automatic 
lime  feeder  or  other  automatic  neu¬ 
tralization  process  approved  by  the 
regulatory  authority  shall  be  installed, 
operated,  and  maintained.  The  regula¬ 
tory  authority  may  authorize  the  use 
of  a  manual  sjrstem,  if  it  finds  that  — 

(1)  Flow  is  infrequent  and  presents 
small  and  infrequent  treatment  re¬ 
quirements  to  meet  iqiplicable  stand¬ 
ards  which  do  not  require  use  of  an 
automatic  neutralization  process;  and 

(2)  Timely  and  consistent  treatment 
is  ensureiL 

1 817.43  Hydrologic  balance:  Diverslong 
and  conveyance  of  overland  flow,  shal¬ 
low  ground  water  flow,  and  ephemeral 
gtreams. 

Overland  flow,  including  flow 
through  litter,  and  shallow  ground 
water  flow  from  undisturbed  areas, 
and  flow  in  ephemeral  streams  may  be 
diverted  away  from  disturbed  areas  by 
means  of  temporary  or  permanent  di¬ 
versions,  if  required  or  approved  by 
the  regiilatory  authority  as  necessary 
to  minimize  erosion,  to  reduce  volume 
of  water  to  be  treated,  and  to  prevent 
or  remove  water  from  contact  with 
add-forming  and  toxic-forming  mate¬ 
rials.  The  following  requirements  shall 
be  met  for  all  diversions  and  all  collec¬ 
tion  drains  that  are  used  to  transport 
waters  into  water-treatment  facilities 
and  all  diversions  of  overland  and 
shallow  ground  water  flow  and  ephem¬ 
eral  streams. 

(a)  Temporary  diversions  shall  be 
constructed  to  pass  safely  the  peak 
runoff  from  a  predpitation  event  with 
a  2-year  recurrence  interval,  or  a 
larger  event  as  specifled  by  the  regula¬ 
tory  authority. 

(b)  To  protect.  fiUs  and  property  and 
to  avoid  danger  to  public  health  and 
safety,  permanent  diversions  shall  be 
constructed  to  pass  safely  the  peak 
runoff  from  a  predpitation  event  with 
a  10-year  recurrence  interval,  or  a 
larger  event  as  specified  by  the  regula¬ 
tory  authority.  Permanent  diversions 
shall  be  constructed  with  gently  slop¬ 
ing  banks  that  are  stabilized  by  vege¬ 
tation.  Asphalt,  (x>ncrete.  or  other  sim¬ 
ilar  linings  shall  be  used,  only  when 
approved  by  the  regulatory  authority 
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to  prevent  seepage  or  to  provide  stabil¬ 
ity. 

(c)  Diversions  shall  be  designed,  con¬ 
structed,  and  maintained  in  a  manner 
which  prevents  additional  contribu¬ 
tions  of  suspended  solids  to  stream- 
flow  and  to  runoff  outside  the  permit 
area,  to  the  extent  possible  using  the 
best  technology  ciurently  available. 
Appropriate  sediment  control  meas¬ 
ures  for  these  diversions  may  indude, 
but  not  be  limited  to,  maintenance  of 
appropriate  gracUents,  channel  lining, 
revegetation,  roughness  structures, 
and  detention  basins. 

(d)  No  diversion  shall  be  located  so 
as  to  increase  the  potential  for  land 
slides  and  no  diversion  shall  be  con¬ 
structed  on  existing  slides  unless  iq>- 
proved  by  the  regulatory  authority. 

(e)  When  no  longer  needed,  each 
temporary  diversion  shall  be  removed 
and  the  affected  land  regraded,  top- 
soiled,  and  revegetated  in  accordance 
with  Sections  817.24,  817.25,  817.101- 
817.106  and  817.111-817.117. 

(f)  Diversion  design  shall  incorpo¬ 
rate  the  following: 

(1)  Channel  linings  shall  be  designed 
using  standard  engineering  practices 
to  safely  pass  the  design  velixdties. 
Riprap  shall  comply  r/lth  the  require¬ 
ments  of  Paragraph  817.72(bK5), 
except  for  sand  and  gravel. 

(2)  n«eboard  shall  be  no  less  than 
0.3  feet.  Protection  shall  be  provided 
for  transitiim  of  flows  and  for  critical 
areas  such  as  swales  and  ciurves. 
Where  the  area  protected  is  a  critical 
area  as  determined  by  the  regulatory 
authority,  the  design  freeboard  may 
be  increaseiL 

(3)  Energy  dissipators  shall  be  in¬ 
stalled,  when  necessary,  at  discharge 
points,  where  diversions  intersect  with 
natural  streams  and  exit  velocity  of 
the  diversion  ditch  flow  is  greater 
than  that  of  the  receiving  stream. 

(4)  Excess  excavated  material  not 
necessary  for  diversion  channel  geom- 
etiy  or  regrading  of  the  channel  shall 
be  (Uspoeed  of  in  accordance  with  30 
CFR  817.71-817.74. 

(5)  Topsoil  removed  from  the  diver¬ 
sion  excavations  shall  be  handled  in 
accordance  with  30  CFR  817.21-817.25. 

(g)  Diversions  shall  not  be  construct¬ 
ed  or  operated  to  divert  water  into  un¬ 
derground  mines  without  the  approval 
of  the  regulatory  authority  under  Sec¬ 
tion  817.55. 

181744  Hydrologic  balance:  Streasi  chan- 
ad  dhrenloM. 

(a)  Flow  from  perennial  and  inter¬ 
mittent  streams  within  the  permit 
area  may  be  diverted  if  the 
diversions— 

(1)  Are  i4>proved  by  the  regulatory 
authority  after  making  the  findings 
called  for  in  Section  817.57; 

(2)  Comply  with  other  requirements 
of  this  Subchm)ter,  and 
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(3)  Comply  with  local.  State,  and 
Federal  statutes  and  regulations. 

(b)  When  streamflow  is  allowed  to 
be  diverted,  the  stream  channel  diver¬ 
sion  shall  be  designed,  constructed, 
and  removed,  in  accordance  with  the 
following: 

(1)  The  longitudinal  profile  of  the 
stream,  the  channel,  and  the  flood 
plain  shall  be  designed  and  construct¬ 
ed  to  remain  stable  and  to  prevent,  to 
the  extent  possible  using  the  best 
technology  currently  available,  addi¬ 
tional  contributions  of  suspended 
solids  to  streamflow  or  to  runoff  out¬ 
side  the  permit  area.  These  contribu¬ 
tions  shall  not  be  in  excess  of  require¬ 
ments  of  State  or  Federal  law.  Erosion 
control  structures  such  as  channel 
lining  structures,  retention  basins,  and 
artificial  channel  roughness  structures 
shall  be  used  in  diversions  only  when 
approved  by  the  regulatory  authority 
as  being  necessary  to  control  erosion. 
These  structures  shall  be  approved  for 
permanent  diversions  only  where  they 
are  stable  and  will  require  infrequent 
maintenance. 

(2)  The  combination  of  channel, 
bank,  and  flood-plain  configurations 
shall  be  adequate  to  pass  safely  the 
peak  runoff  of  a  lO-year,  24-hour  pre¬ 
cipitation  event  for  temporary  diver¬ 
sions.  a  100-year,  24-hour  precipitation 
event  for  permanent  diversions,  or 
larger  events,  as  specified  by  the  regu¬ 
latory  authority.  However,  the  capac¬ 
ity  of  the  channel  itself  should  be  at 
least  equal  to  the  capacity  of  the  un¬ 
modified  stream  channel  immediately 
upstream  and  downstream  of  the  di¬ 
version. 

(c)  When  no  longer  needed  to 
achieve  the  purpose  for  which  they 
are  authorized,  all  temporary  stream 
channel  diversions  shall  be  removed 
and  the  affected  land  regraded  and  re¬ 
vegetated.  in  accordance  with  the  Sec¬ 
tions  817.24,  817.25,  817.101-817.106, 
and  817.111-817.117.  At  the  time  diver¬ 
sions  are  removed,  downstream  water 
treatment  facilities  previously  protect¬ 
ed  by  the  diversion  shall  be  modified 
or  removed  to  prevent  overtopping  or 
failure  of  the  facilities.  This  require¬ 
ment  shall  not  relieve  the  person  who 
conducts  the  underground  mining  ac¬ 
tivities  from  maintenance  of  a  water 
treatment  facility  otherwise  required 
under  this  Part  or  the  permit. 

(d)  When  permanent  diversions  are 
constructed  or  stream  channels  re¬ 
stored  after  temporary  diversions,  the 
operator  shall; 

1.  Restore,  enhance  where  practica¬ 
ble.  or  maintain  natural  reparian  vege¬ 
tation  on  the  banks  of  the  stream; 

2.  Establish  or  restore  the  stream  to 
its  natural  meandering  shape  of  an  en¬ 
vironmentally  acceptable  gradient;  as 
determined  by  the  regulatory  authori¬ 
ty;  and 


3.  Establish  or  restore  the  stream  to 
a  longitudinal  profUe  and  cross-sec¬ 
tion,  including  aquatic  habitats  (usual¬ 
ly  a  pattern  of  riffles,  pools,  and  drops 
rather  than  uniform  depth)  that  ap¬ 
proximate  premining  stream  channel 
characteristics. 

i  817.45  Hydrologic  balance:  Sediment 
control  measures. 

Appropriate  sediment  control  meas¬ 
ures  shall  be  designed,  constructed, 
and  maintained  using  the  best  tech¬ 
nology  currently  available  to: 

(i)  prevent,  to  the  extent  possible, 
additional  contributions  of  sediment 
to  stream  flow  or  to  runoff  outside  the 
permit  area, 

(ii)  meet  the  more  stringent  of  appli¬ 
cable  State  or  Federal  effluent  limita¬ 
tions, 

(ill)  Minimize  erosion  to  the  extent 
possible. 

Sediment  control  measures  include 
practices  carried  out  within  and  adja¬ 
cent  to  the  disturbed  area.  The  sedi¬ 
mentation  storage  capacity  of  prac¬ 
tices  in  and  downstream  from  the  dis¬ 
turbed  areas  shall  reflect  the  degree  to 
which  successful  mining  and  reclama¬ 
tion  techniques  are  applied  to  reduce 
erosion  and  control  sediment.  Sedi¬ 
ment  control  measures  consist  of  the 
utilization  of  proper  mining  and  recla¬ 
mation  methods  and  sediment  control 
practices,  singly  or  in  combination. 
Sediment  control  methods  include  but 
are  not  limited  to  — 

(a)  Disturbing  the  smallest  practica¬ 
ble  area  at  any  one  time  during  the 
mining  operation  through  progressive 
backfilling,  grading,  and  prompt  reve¬ 
getation  as  required  in  Section 
817.111(b); 

(b)  SUibilizing  the  backfilled  materi¬ 
al  to  promote  a  reduction  of  the  rate 
and  voltune  of  runoff  in  accordance 
with  the  requirements  df  Section 
817.101; 

(c)  Retaining  sediment  within  dis¬ 
turbed  areas; 

(d)  Diverting  nmoff  away  from  dis¬ 
turbed  areas; 

(e)  Diverting  runoff  using  protected 
channels  or  pipes  through  disturbed 
areas  so  as  not  to  cause  additional  ero¬ 
sion; 

(f)  Using  straw  dikes,  riprap,  check 
dams,  mulches,  vegetative  sediment 
filters,  dugout  ponds,  and  other  meas¬ 
ures  that  reduce  overland  flow  veloc¬ 
ity.  reduce  runoff  voliune,  or  trap  sedi¬ 
ment; 

(g)  Treating  with  chemicals;  and 

(h)  Treating  mine  drainage  in  imder- 
ground  sumps. 

§  817.46  Hydrokigic  balance:  Sedimenbi- 
tion  ponds. 

(a)  General  requirements.  Sedimen¬ 
tation  ponds  shall  be  used  individually 
or  in  series  and  shall  — 


(1)  Be  constructed  before  any  dis¬ 
turbance  of  the  undisturbed  area  to  be 
drained  into  the  pond  and  prior  to  any 
discharge  of  water  to  surface  waters 
from  undergroimd  mine  workings; 

(2)  Be  located  as  near  as  possible  to 
the  disturbed  area  and  out  of  peren¬ 
nial  streams,  unless  approved  by  the 
regulatory  authority. 

(3)  Meet  all  the  criteria  of  this  Sec¬ 
tion. 

(b)  Sediment  storage  volume.  Sedi¬ 
mentation  ponds  shall  provide  a  mini¬ 
mum  sediment  storage  volume  equal 
to  — 

(1)  The  accumulated  sediment 
volume  from  the  drainage  area  to  the 
pond  for  a  minimum  of  3  years  or  the 
life  of  the  pond,  whichever  is  greater. 
Sediment  storage  volume  shall  be  de¬ 
termined  using  the  Universal  Soil  Loss 
Eqiiation,  gully  erosion  rates,  and  the 
sediment  delivery  ratio  converted  to 
sediment  volume.  Conversions  shall 
use  either  the  sediment  density  or 
other  empirical  methods  derived  from 
regional  sediment  pond  studies  may  be 
used  if  approved  by  the  regulatory  au¬ 
thority;  or 

(2)  0.1  acre-foot  for  each  acre  of  dis¬ 
turbed  area  within  the  upstream 
drainage  area  or  a  greater  amount  if 
required  by  the  regulatory  authority 
based  upon  sediment  yield  to  the 
pond.  The  regulatory  authority  may 
approve  a  sediment  storage  volume  of 
not  less  than  0.035  acre-foot  for  each 
acre  of  disturbed  area  within  the  up¬ 
stream  dnUhage  area,  if  the  person 
who  conducts  the  underground  mining 
activities  has  demonstrated  that  sedi¬ 
ment  removed  by  other  sediment  con¬ 
trol  measures  is  equal  to  the  reduction 
in  sediment  storage  volume;  and 

(3)  The  accumulated  sediment 
volume  necessary  to  retain  sediment 
for  1  year  in  any  discharge  from  the 
underground  mine  passing  through 
the  pond. 

(c)  Detention  time.  Sedimentation 
ponds  shall  provide  the  required  theo¬ 
retical  detention  time  for  the  water 
inflow  or  runoff  entering  the  pond 
from  a  10-year.  24-hour  precipitation 
event  (design  event),  plus  the  average 
inflow  from  the  underground  mine. 
Theoretical  detention  time  is  defined 
as  the  average  time  that  the  design 
flow  is  detained  in  the  pond;  and  is 
further  defined  as  the  time  difference 
between  the  centroid  of  the  inflow  hy¬ 
drograph  and  the  centroid  of  the  out¬ 
flow  hydrograph  for  the  design  event. 
Rimoff  diverted  under  Sections  817.43 
and  817.44  away  from  the  disturbed 
drainage  areas  and  not  passed  through 
the  sedimentation  pond,  need  not  be 
considered  in  sedimentation  pond 
design.  In  determining  the  runoff 
volume,  the  characteristics  of  the 
mine  site,  reclamation  procedures,  and 
onsite  sediment  control  practices  shall 
be  considered.  Sedimentation  ponds 
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shall  provide  a  theoretical  detention 
time  of  not  less  than  twenty-foul* 
hours,  or  any  higher  amount  required 
by  the  regulatory  authority,  except  as 
provided  under  Paragn4>h8  (1),  (2).  or 
(3)  of  this  Subsection. 

(1)  The  regulatory  authority  may 
approve  a  theoretical  detention  time 
of  not  less  than  10  hours,  when  the 
person  who  conducts  the  underground 
mining  activities  demonstrates  that— 

(1)  The  improvement  in  sediment  re¬ 
moval  efflciency  is  equivalent  to  the 
reduction  in  detention  time  as  a  result 
of  pond  design.  Improvements  in  pond 
design  'may  include  but  are  not  limited 
to  pond  configuration,  in-flow  and  out¬ 
flow  facility  locations,  baffles  to  de¬ 
crease  in-flow  velocity  and  short-cir¬ 
cuiting,  and  surface  areas;  and 

(ii)  The  pond  effluent  is  shown  to 
achieve  and  maintain  applicable  efflu¬ 
ent  limitations. 

(2)  The  regulatory  authority  may 
approve  a  theoretical  detention  time 
of  not  less  than  10  hours  when  the 
person  who  conducts  the  underground 
mining  activities  demonstrates  that 
the  size  distribution  or  the  specific 
gravity  of  the  suspended  matter  is 
such  that  applicable  effluent  limita¬ 
tions  are  achieved  and  maintained. 

(3)  The  regulatory  authority  may 
approve  a  theoretical  detention  time 
of  less  than  24  hours  to  any  level  of 
detention  time,  when  the  person  who 
conducts  the  undergroimd  mining  ac¬ 
tivities  demonstrates  to  the  regulatory 
authority  that  the  chemical  treatment 
process  to  be  used— 

(i)  Will  achieve  and  maintain  the  ef¬ 
fluent  limitations; 

(ii)  Is  harmless  to  fish,  wildlife,'  and 
related  environmental  values; 

(4)  The  calculated  theoretical  deten¬ 
tion  time  and  all  supporting  documen¬ 
tation  and  drawings  used  to  establish 
the  required  detention  times  under 
Subparagraphs  (c)  (l)-(3)  of  this  Sec¬ 
tion  shall  be  included  in-  the  permit 
application. 

(d)  Deioatering.  The  water  storage 
resulting  from  inflow  shall  be  removed 
by  a  nonclogging  dewatering  device  or 
a  conduit  spillway  approved  by  the 
regulatory  authority,  and  shall  have  a 
discharge  rate  to  achieve  and  maintain 
the  required  theoretical  detention 
time.  The  dewatering  device  shall  not 
be  located  at  a  lower  elevation  than 
the  maximum  elevation  of  the  sedi¬ 
mentation  storage  volume.' 

(e)  Each  person  who  conducts  under¬ 
ground  mining  activities  shall  design, 
construct,  and  maintain  sedimentation 
ponds  to  prevent  short-circuiting  to 
the  extent  possible. 

(f)  The  design,  construction,  and 
nudntenance  of  a  sedimentation  pond 
or  other  sediment  control  measures  in 
accordance  with  this  Section  shall  not 
relieve  the  person  from  compliance 
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with  am>licable  effluent  limitations  as 
contained  in  30  CFR  816.42. 

(g)  There  shall  be  no  out-flow 
through  the  onergency  q>illway 
during  the  passage  of  the  runoff  re¬ 
sulting  from  the  10-year.  24-hour  pre¬ 
cipitation  events  and  lesser  events 
through  the  sedimentation  pond,  re¬ 
gardless  of  the  volume  of  water  and 
sediment  present  from  the  under¬ 
ground  mine  during  the  runoff. 

(h)  Sediment  shall  be  removed  from 
sedimentation  ponds  when  the  volume 
of  sediment  accumulates  to  60  percent 
of  the  design  sediment  storage  volume. 
With  the  approval  of  the  regulatory 
authority,  additional  permanent  stor¬ 
age  may  be  provided  for  sediment 
and/or  water  above  that  required  for 
the  design  sediment  storage.  Upon  the 
m>proval  of  the  regulatory  authority 
for  those  cases  where  additional  per¬ 
manent  storage  is  provided  above  that 
required  for  sediment  under  Para¬ 
graph  (b)  of  this  Section,  sediment  re¬ 
moval  may  be  delayed  until  the  re¬ 
maining  volume  of  permanent  storage 
has  decreased  to  40  percent  of  the 
total  sediment  storage  volume  pro¬ 
vided  the  theoretical  detention  time  is 
maintained. 

(i)  An  appropriate  combination  of 
principal  and  emergency  spillways 
shall  be  provided  to  discharge  safely 
the  runoff  from  a  25-year,  24-hoiu‘ 
precipitation  event,  or  lar^r  event 
specified  by  the  regulatory  authority, 
plus  any  inflow  from  the  underground 
mine.  The  elevation  of  the  crest  of  the 
emergency  spillway  shall  be  a  mini¬ 
mum  of  1.0  foot  above  the  crest  of  the 
principal  spillway.  Emergency  spillway 
grades  and  allowable  velocities  shall  be 
approved  by  the  regulatory  authority. 

(J)  The  mintmum  elevation  of  the 
top  of  the  settled  embankment  shall 
be  1.0  foot  above  the  water  surface  in 
the  reservoir  with  the  emergency  q>ill- 
way  flowing  at  design  depth.  For  em¬ 
bankments  subject  to  settlement,  this 
1.0  foot  minimum  elevation  require¬ 
ment  shall  i4>ply  at  all  times,  includ¬ 
ing  the  period  after  settlement. 

(k)  The  constructed  height  of  the 
dam  shall  be  increased  a  minimum  of  5 
percent  over  the  design  height  to 
allow  for  settlement,  unless  it  has 
been  demonstrated  to  the  regulatory 
authority  that  the  material  used  and 
the  design  will  ensure  against  all  set¬ 
tlement. 

•  (1)  The  minimum  top  width  of  the 
embankment  shall  not  be  less  than  the 
quotient  of  (N+36)/S,  where  H,  in 
feet,  is  the  height  of  the  embankment 
as  measured  frmn  the  upstream  toe  of 
the  embankment. 

(m)  The  combined  upstream  and 
downstream  side  slopes  of  the  settled 
embankment  shall  not  be  less  than 
lv:5A.  with  neither  slope  steeper  than 
lo:2h.  Slopes  shall  be  designed  to  be 
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stable  in  all  cases,  even  if  flatter  side 
slopes  are  required. 

(n)  The  embankment  foundation 
area  shall  be  cleared  of  all  organic 
matter,  all  surfaces  sloped  to  no  steep¬ 
er  than  Iv.lh,  and  the  entire  foimda- 
tion  surface  scarified. 

(o)  The  fill  material  shall  be  free  of 
sod.  large  roots,  other  large  vegetative 
matter,  and  frozen  soil,  and  in  no  case 
shall  coal-processing  waste  be  used. 

(p)  The  placing  and  spreading  of  fill 
material  shall  be  started  at  the  lowest 
point  of  the  foundation.  The  fill  shall 
be  brought  up  in  horizontal  layers  of 
such  thickness  as  is  required  to  facili¬ 
tate  compaction  and  meet  the  design 
requirements  of  this  Section.  Compac¬ 
tion  shall  be  conducted  as  specified  in 
the  design  iq>proved  by  the  regulatory 
authority. 

(q)  If  a  sedimentation  pond  has  an 
embankment  that  is  more  than  20  feet 
in  height,  as  measured  from  the  up¬ 
stream  toe  of  the  embankment  to  the 
crest  of  the  emergency  spillway,  or  has 
a  storage  volume  of  20  acre-feet  or 
more,  the  following  additional  require¬ 
ments  shall  be  met: 

(1)  An  appropriate  combination  of 
principal  and  emergency  spillways 
shall  be  provided  to  safely  discharge 
the  runoff  resulting  from  a  100-year, 
24-hour  precipitation  event,  or  a  larger 
event  specified  by  the  regulatory  au¬ 
thority,  plus  any  in-flow  from  the  im- 
derground  mine. 

(2)  The  embankment  shall  be  de¬ 
signed  and  constructed  with  an  accept¬ 
able  static  safety  factor  of  at  least  1.5, 
or  a  higher  safety  factor  as  designated 
by  the  regulatory  authority  to  ensure 
stability. 

(3)  Appropriate  barriers  shall  be  pro¬ 
vided  to  control  seepage  along  con¬ 
duits  that  extend  through  the  em¬ 
bankment. 

(4)  The  criteria  of  the  Mine  Safety 
and  Health  Administration  as  pub¬ 
lished  in  30  CFR  77.216  shall  be  met. 

(r)  Each  pond  shall  be  designed  and 
inspected  dturlng  construction  under 
the  supervision  of,  and  certified  after 
construction  by,  a  registered  profes¬ 
sional  engineer. 

(s)  The  entire  embankment  includ¬ 
ing  the  surrounding  areas  distiu'bed  by 
construction  shall  be  stabilized  with 
respect  to  erosion  by  a  vegetative 
cover  or  other  means  immediately 
after  the  embankment  is  completed. 
The  active  upstream  face  of  the  em¬ 
bankment  where  water  is  being  im¬ 
pounded  may  be  ripnq>ped  or  other¬ 
wise  stabilize  Areas  in  which  the 
vegetation  is  not  successful  or  where 
rills  and  gullies  develop  shall  be  re¬ 
paired  and  revegetated,  in  accordance 
with  Section  817.106. 

(t)  All  ponds,  including  those  not 
meeting  the  size  or  other  criteria  of  30 
CFR  77.216(a),  shall  be  examined  for 
structural  weakness,  erosion,  and 
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other  hazardous  OMKiitions  and  re¬ 
ports  and  notlficatims  shall  be  made 
to  the  regulatory  authority,  in  accord¬ 
ance  with  30  CFR  77.216-3.  With  the 
approval  of  the  regulatory  authority. 
dams  not  meeting  these  criteria  (30 
CFR  77.216(a))  shall  be  examined  four 
times  pn*  year. 

(u)  Sedimentation  ponds  shall  not  be 
ranoved  until  the  disturbed  area  has 
been  restored  and  the  vegetation  re¬ 
quirements  of  Sections  816.111-616.117 
are  met  and  the  drainage  entoing  the 
pond  has  met  the  aivUcable  State  and 
Federal  water  quality  requirements 
for  the  receiving  stream.  When  the 
sedimentation  pond  is  removed,  the  af¬ 
fected  land  shall  be  regraded  and  reve¬ 
getated  in  accordance  with  Sectimis 
817.101-817.106.  and  817.111-817.117. 
unless  the  pond  has  been  at^iroved  by 
the  regulatory  authority  for  retention 
as  compatible  with  the  improved  post¬ 
mining  land  use  under  Sectkm  817.133. 
If  the  regulatory  authority  approves 
retention,  the  sedimentation  pond 
shall  me^  all  the  requirements  for 
permanent  impoundments  of  Sections 
817.49  and  817.56. 

{817.47  Hydrologie  balaace  Dheharge 
stractares. 

Discharge  fran  sedimentation 
ponds,  permanent  and  temporary  im¬ 
poundments,  coal  processing  waste 
dams  and  onbankments,  and  diver¬ 
sions  shall  be  contrcdled.  by  energy 
dissipators,  riprap  channels,  and  other 
devices,  where  necessary,  to  reduce 
erosion,  to  prevent  deepening  or  en¬ 
largement  of  stream  channels,  and  to 
minimize  disturbance  of  the  hydrolo¬ 
gic  balance.  Discharge  structures  shall 
be  designed  according  to  standard  en- 
gineolng  design  procedures. 

f  817.48  Hydrologk  balance:  Add-fonaiag 
and  toxWonning  nistrriils 

Drainage  from  add-forming  and 
toxic-forming  underground  develop¬ 
ment  waste  and  spoil,  if  any.  into 
ground  and  surface  water  be 

avoided  by— 

(a)  Identifsring,  burying,  and  treat¬ 
ing.  where  necessary,  waste  and  «>dl 
whidi,  in  the  Judgment  of  the  regula¬ 
tory  authority,  may  be  detrimental  to 
vegetation  ot  may  adversely  affect 
water  quality,  if  not  treated  or  buried; 

(b)  Preventing  water  from  coming 
into  contact  srith  add-forming  and 
toxic-forming  matmlals  in  accordance 
with  Sectkm  817.103.  and  other  meas¬ 
ures  required  by  the  regulatory  au¬ 
thority;  and 

(c)  Burying  or  otha:wi8e  treating  all 
add-forming  or  toxic-forming  under¬ 
ground  develoiNnmit  waste  and  qwil 
srithln  30  days  afto*  they  are  first  ex¬ 
posed  (m  the  mine  site,  mr  within  a 
leaser  period  required  by  the  regula- 
torj  authority.  Temporary  storage  of 
such  materials  may  be  iqmroved  by 
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the  regulatory  authority  upon  a  find¬ 
ing  that  burial  or  treatment  within  30 
days  is  not  feasible  and  will  not  result 
in  any  material  risk  of  water  pollution 
or  othm*  environmental  danui^.  Stor¬ 
age  shall  be  limited  to  the  period  until 
burial  or  treatment  flrst  becomes  fea¬ 
sible.  Add-forming  and  toxic-fewming 
undergroimd  development  waste  and 
spoil  to  be  stored  shall  be  placed  on 
impermeable  material  and  protected 
from  oroskm  and  contact  with  surface 
water. 

1817.49  Hydroloik  balaace  PcraMaoit 
mmd  tcanaocary  iaipoandawats. 

(a)  Permanent  impoundmmts  are 
prohibited  unless  authorized  by  the 
regulatory  auth(»ity.  upon  the  basis 
of  the  following  demonstration: 

(1)  The  quality  of  the  impounded 
water  shall  be  suitable,  on  a  perma- 
nmt  basis,  for  its  intended  use.  and 
diacharge  of  water  from  the  impound¬ 
ment  shall  not  degrade  the  quality  of 
receiving  waters  to  less  than  the 
water-quality  standards  established 
pursuant  to  applicable  State  and  Fed¬ 
eral  laws. 

(2)  The  level  of  water  shall  be  suffi¬ 
ciently  stable  to  support  the  intended 
use. 

(3)  Adequate  safety  and  access  to 
Uie  impounded  water  shall  be  pro¬ 
vided  for  proposed  water  users. 

(4)  Water  Impoundments  will  not 
result  in  the  diminution  of  the  quality 
or  quantity  of  water  used  by  adjacent 
or  surrouxuling  landowners  for  agricul¬ 
tural,  industrial,  recreational,  or  do¬ 
mestic  uses. 

(5)  The  design,  construction,  and 
maintoiance  of  structures  shall 
achieve  the  minimum  design  require- 
mmts  iq4>licable  to  structures  con¬ 
structed  and  maintained  under  the 
Watershed  Protection  and  Rood  Pre- 
venti<m  Act,  Pub.  L.  83-566  (16  nB.C. 
1006).  Requirements  for  impound¬ 
ments  that  meet  the  size  or  other  cri¬ 
teria  of  the  Mine  Safety  and  Health 
Administration.  30  CFR  77.216(a)  are 
contained  in  UJB.  Soil  Cmiaervatlon 
Service  Technical  Release  No.  60. 
'Earth  Dams  and  Reservoirs,’  June 
1976.  Requirements  for  impoundments 
that  (io  not  meet  the  size  or  other  cri¬ 
teria  contained  in  30  CFR  77.216(a) 
are  emtained  in  UB.  Soil  Omserva- 
tkm  Service  Practice  Standard  378, 
‘Ponds.’  OctobM*  1978.  The  technical 
release  and  practice  standard  are 
hereby  incorporated  by  reference  as 
they  exist  on  the  date  of  adoption  of 
this  Part.  Notices  of  changes  made  in 
these  pubUcatiems  will  be  periodically 
published  by  OSM  in  the  FtocRAL  Rao- 
isTxa.  Technical  Release  No.  60  and 
Practice  Standard  378  are  on  file  and 
available  for  hm>ecti(m  at  the  OSM 
Central  Office,  UJB.  Department  of 
the  Interior.  South  Interior  Bldg.  1951 
Constitution  Ave..  NW..  Washington. 


D.C.  20240,  at  each  OSM  Regional 
Office,  District  Office,  and  Field 
Office  and  at  the  Central  Office  of  the 
ap^icable  State  regulatory  authority, 
if  any.  Coirfes  of  the  publicatimis  may 
also  be  obtained  by  aniting  to  the 
above  locations.  Copies  of  these  publi- 
catiems  will  also  be  on  file  for  public 
inspection  at  the  ftnaasi.  Rbgisteb  li¬ 
brary.  1100  ‘L’  St..  N.W.  Washington. 
D.C.  Incorporation-by-ref«enoe  provi¬ 
sions  have  been  approved  by  the  Di¬ 
rector  of  the  FkmAL  Raamm  Febru¬ 
ary  7. 1979.  The  Director’s  apcwoval  of 
this  Incorporatioa  by  reference  ex¬ 
pires  on  Feb.  7. 1980. 

(6)  The  size  of  the  impoundment  is 
adequate  for  its  intended  purposes. 

(7)  The  impoundment  will  be  suit¬ 
able  for  the  apiwoved  postmining  land 
use. 

(b)  Tmnporary  impoundments  of 
water  in  which  the  water  is  impound¬ 
ed  in  a  dapi  shall  meet  the  require¬ 
ments  of  30  CFR  817.46(e)-(u). 

(c)  Excavations  that  will  impound 
water  during  m*  after  the  mining  oper¬ 
ation  shall  have  perimeter  slopes  that 
are  stable  and  shall  not  be  steeper 
than  2v:lA.  Where  surface  runoff 
enters  the  impoundedment  area,  the 
side  sli^ie  shall  be  protected  aspsinst 
erosion. 

(d)  SlcH9e  iHUtection  shall  be  pro¬ 
vided  to  minfaniae  surface  erosion  at 
the  site  and  sediment  contnd  meas¬ 
ures  shall  be  required  where  necessary 
to  reduce  the  sediment  leaving  the 
site. 

(e)  All  embankments  of  temporary 
and  permanent  impoundmrats,  and 
the  surrounding  areas  and  diverskm 
ditches  disturbed  or  created  by  con¬ 
struction.  shall  be  graded,  fertilized, 
seeded,  and  mulched  to  comply  with 
the  requirements  of  30  CFR  017.111- 
817.117  immediately  after  the  embank¬ 
ment  is  completed,  provided  that  the 
active,  upstream  face  of  the  embank¬ 
ment  where  water  will  be  impounded 
may  be  riprapped  or  otherwise  stabi¬ 
lized.  Areas  in  which  the  vegetatim  is 
not  successful  or  where  rills  and  gul¬ 
lies  develop  shall  be  repaired  and  reve¬ 
getated  to  comply  with  the  require- 
mmts  of  30  Cm  817.106  and  30  CFR 
817.111-817.117. 

(D  All  dams  and  embankments  meet- 
ing  the  size  or  other  criteria  of  30  CFR 
77.216(a)  shall  be  routing  inspected 
by  a  qualified  registered  professional 
engineer,  or  by  someone  under  the  su¬ 
pervision  of  a  qualified  registered  pro¬ 
fessional  engineer,  in  accordance  with 
30  CFR  77.216-3. 

(g)  All  dams  and  embankments  «ban 
be  routinely  maintained  during  the 
mining  operations.  Vegetative  growth 
shall  be  cut  where  necessary  to  facili¬ 
tate  inspectiem  and  repairs.  Ditches 
and  spillways  shall  be  cleaned.  Any 
combustible  materials  present  on  the 
surface,  other  than  material  sucdi  as 
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mulch  or  dry  vegetation  used  for  sur¬ 
face  stability,  shall  be  removed  and  all 
other  appropriate  maintenance  proce¬ 
dures  followed.  ' 

(h)  All  dams  and  embankments  that 
meet  or  exceed  the  size  or  other  crite¬ 
ria  of  30  CFR  77.216(a)  shall  be  certi¬ 
fied  to  the  regulatory  authority  by  a 
qualified  registered  professional  engi¬ 
neer,  immediately  after  construction 
and  annually  thereafter,  as  having 
been  constructed  and/or  maintained 
to  comply  with  the  requirements  of 
this  Section.  All  dams  and  embank¬ 
ments  that  do  not  meet  the  size  or 
other  criteria  of  30  CFR  77.216(a) 
shall  be  certified  by  either  a  qualified 
registered  professional  engineer  or  a 
registered  land  surveyor,  except  that 
all  coal  processing  waste  dams  and  em¬ 
bankments  covered  by  30  CFR  817.91- 
817.93  shall  be  certified  by  a  qualified 
registered  professional  engineer.  Certi¬ 
fication  reports  shall  include  state¬ 
ments  on— 

(1)  Existing  and  required  monitoring 
procedures  and  instrumentation; 

(2)  The  design  depth  and  elevation 
of  any  impounded  waters  at  the  time 
of  the  initial  certification  report  or 
the  average  and  maximum  depths  and 
elevations  of  any  impounded  waters 
over  the  past  year  for  the  annual  cer¬ 
tification  reports; 

(3)  Existing  storage  capacity  of  the 
dam  or  embankment; 

(4)  Any  fires  occurring  in  the  con¬ 
struction  material  up  to  the  date  of 
the  initial  certification  or  over  the 
past  year  for  the  annual  certification 
reports;  and 

(5)  Any  other  aspects  of  the  dam  or 
embankment  affecting  stability. 

(i)  Plans  for  any  enlargement,  reduc¬ 
tion  in  size,  reconstruction,  or  other 
modification  of  dams  or  impound¬ 
ments  shall  be  submitted  to  the  regu¬ 
latory  authority  and  shall  comply  with 
the  requirements  of  this  Section. 
Except  where  a  modification  is  re¬ 
quired  to  eliminate  an  emergency  con¬ 
dition  constituting  a  hazard  to  public 
health,  safety,  or  the  environment, 
the  re^atory  authority  shall  approve 
the  plans  before  modification  begins. 

9  817.50  Hydrologic  balance:  Underground 
Mine  Entry  and  Acceat  Discharges. 

(a)  Surface  entries  and  accesses  to 
undergroimd  workings,  including  adits 
and  slopes,  shall  be  located,  designed, 
constructed,  and  utilized  to  prevent  or 
control  gravity  discharge  of  water 
from  the  mine. 

(b)  Gravity  discharge  of  water  from 
an  underground  mine,  other  than  a 
drift  mine  subject  to  Paragraph  (c)  of 
this  Section,  may  be  allowed  by  the 
regulatory  authority,  if  it  is  demon¬ 
strated  that— 

(IKi)  The  discharge,  without  treat¬ 
ment,  satisfies  the  water  effluent  limi¬ 
tations  of  30  CFR  817.42  and  all  appli- 
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cable  State  and  Federal  water  quality 
standards;  and 

(ii)  That  discharge  will  result  in 
changes  in  the  prevailing  hydrologic 
balance  that  are  minimal  and  ap¬ 
proved  poetmining  land  uses  will  not 
be  adversely  affected;  or. 

(2X1)  The  discharge  is  conveyed  to  a 
treatment  facility  in  the  permit  area 
in  accordance  with  Section  817.42(a); 

(ii)  All  water  fitmi  the  underground 
mine  discharged  from  the  treatment 
facility  meets  the  effluent  limitations 
of  Section  817.42  and  all  other  applica¬ 
ble  State  and  Federal  statutes  and  reg¬ 
ulations;  and 

(ill)  Consistent  maintenance  of  the 
treatment  facility  will  occur  through¬ 
out  the  the  anticipated  period  of  grav¬ 
ity  discharge. 

(c)  Notwithstanding  anything  to  the 
ocmtrary  in  Paragraphs  (a)  and  (b)  of 
this  Section,  for  a  drift  mine  first  used 
after  the  implmnentation  of  a  State. 
Federal,  or  Federal  lands  program  and 
located  in  acid-produdng  or  ircm-pro- 
dudng  coal  seams,  surface  entries  and 
accesses  shall  be  located  in  such  a 
manner  as  to  prevent  any  gravity  dis¬ 
charge  from  the  mine. 

f  817Ja  Hydrologic  bofauMc:  Surface  and 
ground  water  nmnitoriBg. 

(a)  Oround  water. 

(1)  Oround  water  levels,  infiltration 
rates,  subsurface  flow  and  storage 
characteristics,  and  the  quality  of 
ground  water  shall  be  monitored  in  a 
manner  approved  by  the  regulatory 
authority,  to  determine  the  effects  of 
underground  mining  activities  on  the 
recharge  capacity  of  reclaimed  lands 
and  on  the  quantity  and  quality  of 
water  in  ground  water  systems  in  the 
mine  plan  and  adjacent  areas. 

(2)  When  underground  mining  activ¬ 
ities  may  affect  ground  water  systems 
which  serve  as  aquifers  which  signifi¬ 
cantly  ensure  the  hydrologic  balance 
of  water  use  either  on  or  off  the  mine 
plan  area,  ground  levels  and  groimd 
water  quality  shall  be  periodically 
monitored.  Monitoring  shall  include 
measurements  from  a  sufficient 
number  of  wells  and  mlneraloglcal  and 
chemical  analyses  of  aquifer,  overbur¬ 
den,  and  spoil  that  are  adequate  to  re¬ 
flect  chan^  in  ground  water  quantity 
and  quality  resulting  from  those  activ¬ 
ities.  Monitoring  shall  be  adequate  to 
plan  for  modification  of  the  under¬ 
ground  mining  activities  if  necessary 
to  minimize  disturbance  to  the  prevail¬ 
ing  hydrologic  balance. 

(3)  As  specified  and  approved  by  the 
regulatory  authority,  the  person  who 
conducts  the  underground  mining  ac¬ 
tivities  shall  conduct  additional  hydro- 
logic  tests,  including  drilling,  infiltra¬ 
tion  tests  and  aquifer  tests,  and  the  re¬ 
sults  shall  be  submitted  to  the  regula¬ 
tory  authority  to  demonstrate  compli- 
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ance  with  Section  817.50  and  this  Sec¬ 
tion. 

(b)  Surface  water. 

(1)  Surface  water  monitoring  shall 
be  conducted  in  accordance  with  the 
monitoring  program  submitted  under 
30  CFR  784.14(bK3)  and  approved  by 
the  regulatory  authority.  The  regula¬ 
tory  authority  shall  determine  the 
nature  of  data,  frequency  of  collection, 
and  reporting  requirements.  Monitor¬ 
ing  shall— 

(1)  Be  adequate  to  measure  accurate¬ 
ly  and  record  water  quantity  and  qual¬ 
ity  of  discharges  from  the  permit  area; 

(ii)  All  cases  in  which  anaijrtical  re¬ 
sults  of  the  sample  collections  indicate 
noncompliance  with  a  permit  condi¬ 
tion  or  applicable  standard  has  oc¬ 
curred  shall  result  in  the  person  who 
conducts  underground  mining  activi¬ 
ties  notifying  the  regulatory  authority 
within  6  days.  Where  a  National  Pol- 
lutant  Discharge  Elimination  System 
(NPDSS)  permit  effluent  limitation 
noncompliance  has  occurred,  the 
person  who  c<mducts  the  underground 
mining  activities  shall  forward  the 
analsrtic  results  concurrently  with  the 
written  notice  of  non-compliance. 

(ill)  Restilt  in  quarterly  reports  to 
the  regulatory  authority,  to  include 
analytical  results  from  each  sample 
taken  during  the  quarter.  Any  sample 
results  which  indicate  a  permit  viola¬ 
tion  will  be  reported  immediately  to 
the  regulatory  authority.  In  those 
cases  where  the  discharge  for  which 
water  monitoring  reports  are  required 
is  also  subject  to  regulation  by  a 
NPDES  permit  issued  under  the  Clean 
Water  Act  of  1977  (30  UJ3.C.  Sec.  1251- 
1378)  and  where  such  permit  includes 
provisions  for  equivalent  reporting  re¬ 
quirements  and  requires  filing  of  the 
water  monitoring  reports  within  90 
dasrs  or  less  of  sample  collection,  the 
following  alternative  procedure  shall 
be  used.  The  person  who  conducts  the 
underground  mining  activities  shall 
submit  to  the  regulatory  authority  on 
the  same  time  schedule  as  required  by 
the  NPDES  permit,  or  within  90  days 
following  sample  collection,  whichever 
is  earlier,  either— 

(A)  A  copy  of  the  completed  report¬ 
ing  form  filed  to  meet  NPDES  permit 
requirements;  or 

(B)  A  letter  identifying  the  State  or 
Federal  government  official  with 
whom  the  reporting  form  was  filed  to 
meet  NPDES  permit  requirements  and 
the  date  of  filing. 

(2)  Surface  water  flow  and  quality, 
including  discharges  to  surface  waters 
from  the  permit  area,  and  receiving 
waters,  shall  continue  to  be  monitored 
after  both  the  cessation  of  use  of  un¬ 
derground  mine  workings  and  Mter 
siuface  disturbed  areas  have  been  re¬ 
graded  and  stabilized  according  to  this 
Part.  Data  from  this  monitoring  may 
be  used  to  demonstrate  that  the  qual- 
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ity  and  quantity  of  runoff  without 
treatment  la  oonsiatent  with  the  re¬ 
quirement  of  thia  Part  to  mtnimiae  dia- 
turbanoe  to  the  prevailing  hydndogic 
and  to  attain  the  approved 
poatmining  land  uae.  Theae  data  may 
alao  provide  a  baaia  for  anwoval  by 
the  regulatory  authority  lor  removal 
of  water  quality  or  flow  control  aya- 
tema. 

(3)  Equiimient,  atructurea,  and  other 
devioea  neceaaary  to  meaaure  and 
aample  accurate^  the  quality  and 
quantity  of  aurfaoe  water  diachargea 
fran  the  aurface  diaturbed  area  and 
from  imderground  mine  workings 
iihidi  be  properly  installed,  main¬ 
tained.  and  operated  and  shall  be  re¬ 
moved  when  no  longer  required. 

8817.5S  Hydrologic  haiaff  Transfer  of 
wells. 

(a)  An  exploratory  or  monitoring’ 
well  may  only  be  transferred  by  the 
person  who  conducts  underground 
mining  activities  for  further  use  as  a 
water  well  with  the  prior  approval  of 
the  regulatory  authority.  That  person 
and  the  surface  owner  of  the  lands 
where  the  weU  is  located  shall  Jointly 
submit  a  written  request  to  the  regula¬ 
tory  authority  for  that  iq>provaL 

(b)  Upon  an  approved  transfer  of  a 
well,  the  transferee  shall— 

.  (1)  Assume  primary  liability  for 
dunages  to  persons  or  property  from 
the  well; 

(2)  Plug  the  well  when  necessary, 
but  in  no  case  later  than  abandonment 
of  the  well;  and 

(3)  Assume  primary  responsibility 
for  compliance  with  Sections  817.13- 
817.15  with  respect  to  the  weU. 

(c)  Upon  an  iq)proved  transfer  of  a 
well,  the  transferor  shall  be  secondar¬ 
ily  liable  for  the  transferee’s  obliga¬ 
tions  under  Paragr^h  (b)  of  this  Sec¬ 
tion.  until  release  of  the  bond  or  other 
equivalent  guarantee  required  by  Sub- 
chiq>ter  J  for  the  area  in  which  the 
well  is  located. 

S817A4  Hydrologic  balance:  Water  rights 
and  replacement 

Any  person  who  conducts  under¬ 
ground  mining  activities  shall  replace 
the  water  supply  of  an  owner  of  inter¬ 
est  in  real  property  who  obtains  all  or 
part  of  his  or  her  supply  of  water  for 
domestic,  agricultural,  industrial,  or 
other  le^Umate  use  from  an  imder¬ 
ground  or  surface  source,  where  the 
water  supply  has  been  affected  by  con¬ 
tamination.  diminution,  or  interrup¬ 
tion  proximately  resulting  from  the 
imderground  mining  activities. 

8817A5  Hydrologic  balaiice  Discliargc  of 
water  into  aa  undergrooBd  adac. 

Water  from  the  surface  or  from  an 
underground  mine  shall  not  be  divert¬ 
ed  or  discharged  into  other  under¬ 
ground  mine  woiiiings,  unless  the 


person  who  conducts  the  underground 
mining  activities  demonstrates  to  the 
regulatory  authenity  that  the  dis¬ 
charge  will— 

(a)  Abate  water  pollutkm  or  other¬ 
wise  eliminate  public  hasards  resulting 
from  underground  mining  activities; 

(b)  Be  discharged  as  a  controlled 
flow; 

(c)  Meets  the  effluent  limitations  of 
Section  817.42  for  pH  and  total  sus- 
pmded  solids,  except  ,  that  the  pH  and 
total  suspended  solid  limitations  may 
be  exceeded,  if  approved  by  the  regu¬ 
latory  authority  and  is  limited  to  — 

(1)  Coal  processing  waste; 

(2)  Underground  mine  develomnent 
waste; 

(3)  Fly  ash  from  a  coal-fired  facility; 

(4)  Sludge  from  sn  acid  mine  drain¬ 
age  treatment  facility; 

(5)  Flue  gas  desulfurization  sludge; 
or 

(6)  Inert  materials  used  for  stabiliz¬ 
ing  underground  mines; 

(d)  Continue  as  a  controlled  and 
identifiable  flow  and  is  ultimately 
treated  by  an  existing  treatment  facili- 
tr, 

(e)  In  any  event,  the  discharge  from 
imderground  mines  to  surface  waters 
will  not  cause,  result  in.  or  contribute 
to  a  violation  of  applicable  water  qual¬ 
ity  standards  or  effluent  limitations; 

(f)  Minimizes  disturbance  to  the  hy¬ 
drologic  balance;  and 

(g)  Meets  with  the  approval  of  the 
Mine  Safety  and  Health  Administra¬ 
tion. 

§  817  Hydrologic  balance:  Postmining 
rehabilitation  of  sedimentation  ponds, 
diversions,  impoundments,  and  treat¬ 
ment  facilities. 

Before  abandoning  the  permit  area, 
the  person  who  conducts  the  under¬ 
ground  mining  activities  shall  ren¬ 
ovate  all  permanent  sedimentation 
ponds,  diversions.  Impoundments  and 
treatment  facilities  to  meet  criteria 
specified  in  the  detailed  design  plan 
for  the  permanent  structures  and  im¬ 
poundments. 

8  817A7  Hydrologic  balance:  Stream 
buffer  sones. 

(a)  No  surface  area  within  100  feet 
of  a  perennial  stream  or  a  stream  with 
a  biological  community  determined  ac¬ 
cording  to  Paragnqih  (c)  below  shall 
be  disturbed  by  surface  operations  and 
facilities,  except  in  accordance  with 
Sections  817.43-817.44,  unless  the  reg¬ 
ulatory  authority  specifically .  autho¬ 
rizes  underground  mining  activities 
closer  to  or  through  such  a  stream 
upon  finding  — 

(1)  That  the  original  stream  channel 
will  be  restored;  and 

(2)  During  and  after  the  mining,  the 
water  quantity  and  quality  from  the 
stream  section  within  100  feet  of  the 


underground  mining  activities  shall 
not  be  adversely  affected. 

(b)  The  area  not  to  be  disturbed 
■Hull  be  designated  a  buffer  aone  and 
marked  as  specified  in  Section  817.11. 

(e)  A  stream  with  a  bkdogical  com¬ 
munity  shall  be  determined  by  the  ex¬ 
istence  in  the  stream  at  any  time  of  an 
assemblage  of  two  or  more  species  of 
arthnmods  or  muUuacan  animals 
which  are~ 

(1)  Adimted  to  flouring  water  for  all 
or  part  of  their  life  cycle; 

(2)  Dependent  upem  a  flowing  water 
habitat; 

(3)  Reproducing  at  can  reasonable 
be  expected  to  rmroduce  in  the  srater 
body  where  they  are  found;  and 

(4)  Longer  than  2  millimeters  at 
some  stage  or  part  of  their  life  cycle 
Qiait  in  the  flowing  water  habitat 

8  817A8  Coal  recovery. 

Underground  mining  activities  shall 
be  conducted  so  as  to  maximize  the 
utilization  and  conservation  of  the 
coal,  while  utilizing  the  beat  technol¬ 
ogy  currently  available  to  maintain  en¬ 
vironmental  integrity,  so  that  reaffect¬ 
ing  the  land  in  the  future  through  sur¬ 
face  coal  mining  operations  is  mini¬ 
mized. 

8817A1  Use  of  explosives:  General  te- 
qaireawnU. 

(a)  Sections  817.61  through  817.68 
imply  only  to  surface  blasting  activi¬ 
ties  Incident  to  underground  mining, 
including,  but  not  limited  to.  initial 
rounds  of  slopes  and  shafts. 

(b)  Each  person  who  conducts  un¬ 
derground  mining  activities  shall 
comply  with  all  applicable  State  and 
Federal  laws  and  in  the  use  of  explo¬ 
sives. 

(c)  All  blasting  operations  shall  be 
conducted  by  experienced,  trained, 
and  competent  persons  who  under¬ 
stand  the  hazards  involved.  Each 
person  responsible  for  blasting  oper¬ 
ations  shall  possess  a  valid  certifica¬ 
tion  as  required  by  30  CFR  850. 

8  817.82  Use  of  explosives:  Prebtasting 
survey. 

(a)  On  the  request  to  the  regulatory 
authority  by  a  resident  or  owner  of  a 
dwelling  or  structure  that  is  located 
within  one-half  mile  of  any  surface 
blasting  activity  covered  by  Sections 
817.61-817.68,  the  person  who  conducts 
the  underground  mining  activities 
shall  promptly  conduct  a  pre-blasUng 
survey  of  the  dwelling  or  structure 
and  promptly  submit  a  report  of  the 
survey  to  the  regulatory  authority  and 
to  the  person  requesting  the  survey.  If 
a  structure  is  renovated  or  added  to, 
subsequent  to  a  preblast  survey,  then 
upon  request  to  the  regulatory  author¬ 
ity  a  survey  of  such  additions  and  ren¬ 
ovations  shall  be  performed  in  accord¬ 
ance  with  this  Section. 
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(b)  The  survey 'shall  determine  the 
condition  of  the  dwelling  or  structure 
and  document  any  preblasting  damage 
and  other  physical  factors  that  could 
reasonably  be  affected  by  the  blasting. 
Assessments  of  structures  such  as 
pipes,  cables,  transmission  lines,  and 
wells  and  other  water  systems  shall  be 
limited  to  surface  condition  and  readi¬ 
ly  available  data.  Special  attention 
shall  be  given  to  the  preblasting  condi¬ 
tion  of  wells  and  other  water  systems 
used  for  human,  animal,  or  agricultur¬ 
al  purposes  and  to  the  quantity  and 
quality  of  the  water. 

(c)  A  written  report  of  the  survey 
shall  be  prepared  and  signed  by  the 
person  who  conducted  the  survey.  The 
report  may  include  recommendations 
of  any  special  conditions  or  proposed 
adjustments  to  the  blasting  procedure 
which  should  be  incorporated  into  the 
blasting  plan  to  prevent  damage. 
Copies  of  the  report  shall  be  provided 
to  the  person  requesting  the  survey 
and  to  the  regulatory  authority.  If  the 
person  requesting  the  survey  disagrees 
with  the  results  of  the  smwey,  he  or 
she  may  notify,  in  writing,  both  the 
permittee  and  the  regulatory  authori¬ 
ty  of  the  specific  areas  of  disagree¬ 
ment. 

i  817.<5  Use  of  esplosives:  Surface  Mast¬ 
ing  requirements. 

(a)  A  resident  or  owner  of  a  dwelling 
or  structure  that  Is  located  within  one- 
half  mile  of  any  area  affected  by  sur¬ 
face  blasting  activities  shall  be  noti¬ 
fied  approximatAy  24  hours  prior  to 
any  surface  blasting  event. 

(b)  All  blasting  shall  be  conducted 
between  sunrise  and  sunset. 

(1)  The  regulatory  authority  may 
specify  more  restrictive  time  periods, 
based  on  public  requests  or  other  rele¬ 
vant  information  according  to  the 
need  to  adequately  protect  the  public 
from  adverse  noise. 

(2)  Blasting  may.  however,  be  con¬ 
ducted  between  sunset  and  sunrise  if: 

(1)  a  blast  that  has  been  prepared 
during  the  afternoon  must  be  delayed 
due  to  the  occurrence  of  an  unavoid¬ 
able  hasardous  condition  and  cannot 
be  delayed  until  the  next  day  because' 
a  potential  safety  hazard  would  result 
that  cannot  be  adequately  mitigated; 

(ii)  in  addition  to  the  required  warn¬ 
ing  signals.  <»al  notices  are  provided  to 
persons  within  one-half  mile  of  the 
blasting  site;  and 

(ill)  a  complete  written  report  of 
blasting  at  night  is  filed  by  the  person 
conducting  the  surface  blasting  activi¬ 
ties  with  the  regulatory  authority  not 
later  than  3  days  after  the  night  blast¬ 
ing.  The  report  shall  include  a  descrip¬ 
tion  in  detail  of  the  reason  for  the 
delay  in  blasting  Including  why  the 
blasting  could  not  be  held  over  to  the 
next  day.  when  the  blast  was  actually 
conducted  the  warning  notices  given. 


and  a  copy  of  the  blast  report  required 
by  Section  817.68. 

(c)  Warning  and  all-clear  signals  of 
different  character  that  are  audible 
within  a  range  of  one-half  mile  from 
th^  point  of  the  blast  shall  be  given. 
Each  person  within  the  permit  area 
and  each  person  who  resides  or  regu¬ 
larly  works  within  one-half  mile  of  the 
permit  area  shall  be  notified  of  the 
meaning  of  the  signals  through  iq>pro- 
prlate  instructions.  These  instructions 
shall  be  periodically  delivered  or  oth¬ 
erwise  communicated  in  a  manner 
which  can  reasonably  be  expected  to 
inform  such  persons  of  the  meaning  of 
the  signals.  EaCh  person  who  conducts 
surfime  blasting  incident  to  under¬ 
ground  mining  activities  shall  main¬ 
tain  signs  in  accordance  with  Section 
817.11(f). 

(d)  Access  to  an  area  possibly  subject 
to  flyrock  from  blasting  shall  be  regu¬ 
lated  to  protect  the  public  and  live¬ 
stock.  Access  to  the  area  shall  be  con¬ 
trolled  to  prevent  the  presence  of  live¬ 
stock  or  unauthorized  personnel 
during  blasting  until  an  authorized 
representative  of  the  person  who  con¬ 
ducts  the  underground  mining  activi¬ 
ties  has  reasonably  determined  — 

(1)  That  no  unusual  circumstances, 
such  as  imminent  slides  or  undetonat¬ 
ed  charges,  exist;  and 

(2)  That  access  to  and  travel  in  or 
through  the  area  can  be  safely  re¬ 
sumed. 

(e)  (1)  Alrblast  shall  be  controlled  so 
that  it  does  not  exceed  the  values 
specified  below  at  any  dwelling,  public 
building,  school,  church,  or  commer¬ 
cial  or  institutional  building,  unless 
such  structure  is  owned  or  leased  by 
the  person  who  conducts  the  under¬ 
ground  mining  activities  and  is  not 
leased  to  any  other  person.  If  a  build¬ 
ing  owned  by  the  person  conducting 
the  underground  mining  activities  is 
leased  to  another  person,  the  leasee 
may  sign  a  waiver  relieving  the  opera¬ 
tor  from  meeting  the  alrblast  li^ta- 
tions  of  this  paragn4>h. 
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(2)  In  all  cases  except  the  C-weight- 
ed.  slow  response,  the  measuring  sys¬ 
tems  used  must  have  a  flat  frequency 
response  of  at  least  200  Hz  at  the 
u]K>er  end.  The  C-weighted  shall  be 
measured  with  a  Type  1  sound  level 
meter  that  meets  the  standard  ANSI 
81.4-1971  specifications. 

The  ANSI  81.4-1071  is  hereby  incor¬ 
porated  by  reference  as  it  exists  on  the 
date  of  adoption  of  this  Part.  Notices 
of  changes  made  to  this  pulication  will 
be  periodically  published  by  06M  in 


the  Fedkbal  Rzoistkr.  ANSI  Sl.4-1971 
is  on  file  and  available  for  Inspection 
at  the  OSM  Central  Office,  UJB.  De¬ 
partment  of  the  Interior,  South  Interi¬ 
or  Building,  Washington,  D.C.  20240, 
at  each  OSM  Regional  Office.  District 
Office,  and  Field  Office  and  at  the 
central  office  of  any  applicable  State 
regulatory  authority.  Copies  of  this 
publication  may  also  be  obtained  by 
writing  to  the  above  locations.  A  copy 
of  this  publication  will  also  be  on  file 
for  public  inspection  at  the  Fkdkbai. 
RsaisTia  Library,  1100  ‘L’  St..  N.W.. 
Washington,  D.C.  Incorporation  by 
reference  provisions  approved  by  the 
Federal  Rxoister  February  7,  1979. 
The  Director's  approval  of  this  incor¬ 
poration  by  reference  expires  on  Feb¬ 
ruary  7, 1980. 

(3)  The  person  who  conducts  blast¬ 
ing  may  satisfy  the  provisions  of  this 
Section  by  meeting  any  one  of  the 
four  specifications  in  the  chart  in 
paragnq>h  (eKl)  of  this  Section. 

(4)  The  regulatory  authority  may  re¬ 
quire  an  alrblast  measurement  of  any 
or  all  blasts,  and  may  specify  the  loca¬ 
tion  of  such  measurements. 

(f )  Except  where  lesser  distances  are 
iqiproved  by  the  regulatory  authority 
baaed  upon  a  preblasting  survey,  seis¬ 
mic  investigations,  or  other  appropri¬ 
ate  investigations,  blasting  shall  not  be 
conducted  within  — 

(1)  1,000  feet  of  any  building  used  as 
a  dwelling,  school,  church,  hospital,  or 
nursing  facility;  a^ 

(2)  500  feet  of  facilities  including, 
but  not  limited  to.  disposal  wells,  pe¬ 
troleum  or  gas-storage  facilities,  mu¬ 
nicipal  water-storage  facilities,  fluid- 
transmission  pipelines,  gas  or  oO-col- 
lection  lines,  or  water  and  sewage 
lines. 

(g)  Flyrodu  including  blasted  mate¬ 
rial  traveling  along  the  ground,  shall 
not  be  cast  from  the  blasting  vicinity 
more  than  half  the  distrmce  to  the 
nearest  dwelling  or  other  occupied 
structure  and  in  no  case  beyond  the 
line  of  property  owned  or  leased  by 
the  permittee,  or  beyond  the  area  of 
regulated  access  required  under  para¬ 
graph  (d)  of  this  Section. 

(h)  Blasting  shall  be  conducted  to 
prevent  injury  to  persons,  damage  to 
public  or  private  pit^rty  outside  the 
permit  area,  adverse  impacts  on  any 
underground  mine,  and  change  in  the 
course,  channel,  or  availability  of 
ground  or  surface  waters  outside  the 
permit  area. 

(i)  In  all  blasting  operations,  except 
as  otherwise  authorized  in  this  Sec- 
tkm,  the  maximum  peak  particle  ve¬ 
locity  shall  not  exceed  1  inch  per 
second  at  the  location  of  any  dwelling, 
public  building,  school,  church,  or 
commercial  or  Institutional  building. 
Peak  particle  velocities  ahaU  be  re¬ 
corded  in  3  mutually  perpendicular  di- 
rectkms.  The  maximum  peak  particle 
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velocity  shall  be  the  largest  of  any  of 
the  three  measuirements.  The  regula¬ 
tory  authority  may  reduce  the  maxi¬ 
mum  peak  particle  velocity  allowed,  if 
it  determines  that  a  lower  standard  is 
required  because  of  density  of  popula¬ 
tion  or  land  use,  age  or  type  of  struc¬ 
ture,  geology  or  hydrology  of  the  area, 
frequency  of  blasts,  or  other  factors. 

(J)  If  blasting  is  conducted  to  pre¬ 
vent  adverse  impacts  on  any  tinder- 
groimd  mine  and  changes  in  the 
course,  channel,  or  availability  of 
groimd  or  surface  water  outside  the 
permit  area,  then  the  maximum  peak 
particle  velocity  limitation  of  Para¬ 
graph  (i)  of  this  Section  shall  not 
iq>ply  at  the  following  locations. 

(1)  At  structures  owned  by  the 
person  conducting  the  mining  activity, 
and  not  leased  to  another  party. 

(2)  At  structures  owned  by  the 
person  conducting  the  mining  activity, 
and  leased  to  another  party,  if  a  writ¬ 
ten  waiver  by  the  lessee  is  submitted 
to  the  regulatory  authority  prior  to 
blasting. 

(k)  An  equation  for  determining  the 
maximum  weight  of  explosives  that 
can  be  detonated  within  any  8-milllsec- 
ond  period  is  in  Paragraph  (1)  of  this 
Section.  If  the  blasting  is  conducted  in 
accordance  with  this  equation,  the 
peak  particle  velocity  shall  be  deemed 
to  be  within  the  1-inch-per-second 
limit. 

(1X1)  The  maximum  weight  of  explo¬ 
sives  to  be  detonated  within  any  8-mil- 
lisecond  period  may  be  determined  by 
the  formula  IPs  (D/ 60)*  where  IP  -  the 
maximum  weight  of  explosives,  in 
pounds,  that  can  be  detonated  in  any 
S^nilllsecond  period,  and  D  s  the  dis¬ 
tance,  in  feet,  from  the  blast  to  the 
nearest  dwelling,  school,  church,  or 
commercial  or  institutional  building. 

(2)  For  distances  between  3(K)  and 
5,000  feet,  solution  of  the  equation  re¬ 
sults  in  the  following  maximum 
weight: 


Max. 

DtaUnce,  In  feet  iDY.  in 

powuf* 

(W) 


MO - ...........  as 

400  j  44 

600 -  ^00 

800 . — zzzzzrzizzzzz"  I™ 

900 -  336 

1.000  -  378 

1.100 -  SM 

1.300 -  400 

1400 - 480 

1,400 - 644 

1 JOO _ 636 

1.600  -  711 

1.700  -  608 

1300  -  000 

1300 - 1,003 

3.000 - 1.111 

3300 - 1.7M 

3.000 - - — - -  3.500 

3300 -  3.403 


DIsUnoe.  In  feet  iDY. 

Max 

weU/M, 

in 

pounds 

(W) 

4,000 . 

.  4,444 

4300 . . . . . 

.  6,636 

b!ooo . 

.  6.044 

$817.67  Use  of  explooiTeo:  SeionM>graphic 
mcasuremenU. 

(a)  Where  a  seismograph  is  used  to 
,  monitor  the  velocity  of  ground  motion 

and  the  peak  particle  velocity  limit  of 
1  inch  per  second  is  not  exceeded,  the 
equation  in  Section  817.65(1)  need  not 
be  used.  If  that  equation  is  not  used 
by  the  person  conducting  underground 
mining  activities,  a  seismographic 
record  shall  be  obtained  for  each  shot. 

(b)  The  use  of  a  modified  equation 
from  that  specified  in  Section 
817.65(1),  to  determine  maximum 
weight  of  explosives  per  delay  for 
blasting  operations  at  a  particular  site, 
may  be  approved  by  the  regulatory  au¬ 
thority,  on  receipt  of  a  petition  accom¬ 
panied  by  reports  including  seismo¬ 
graph  records  of  test  blasting  on  the 
site.  In  no  case  shall  the  regulatory 
authority  approve  the  use  of  a  modi¬ 
fied  equation  where  the  peak  particle 
velocity  of  1  inch  per  second  required 
in  Section  817.65(1)  would  be  exceeded. 

(c)  The  regulatory  authority  may  re¬ 
quire  a  seismograph  record  of  any  or 
all  blasts  and  may  specify  the  location 
at  which  such  measurements  are 
taken. 

$  817.68  Use  of  explooivei:  Rccordt  of 
blasting  operations. 

A  record  of  each  blast,  including 
seismograph  reports,  shall  be  retained 
for  at  least  3  years  and  shall  be  availa¬ 
ble  for  inspection  by  the  regulatory 
authority  and  the  public  on  request. 
The  record  shall  contain  the  following 
data: 

(a)  Name  of  the  operator  conducting 
the  blast. 

(b)  Location,  date,  and  time  of  blast. 

(c)  Name,  signature,  and  license 
number  of  blaster-ln-charge. 

(d)  Direction  and  distance,  in  feet,  to 
the  nearest  dwelling,  school,'  church, 
or  commercial  or  insitutlonal  building 
either— 

(1)  Not  located  in  the  permit  area;  or 

(2)  Not  owned  nor  leased  by  the 
person  who  conducts  the  underground 
mining  activities. 

(e)  Weather  conditions,  including 
temperature,  wind  direction,  and  iq;>- 
proximate  velocity. 

(f )  Type  of  material  blasted. 

(g)  Number  of  holes,  burden,  and 
spacing. 

(h)  Diameter  and  depth  of  holes. 

(i)  Types  of  explosives  used. 

(J)  Total  weight  of  explosives  used. 


(k)  Maximum  weight  of  explosives 
detonated  within  any  8-mlllisecond 
period. 

' '  (1)  Maximum  number  of  holes  deto¬ 
nated  within  any  8-millisecond  period. 

(m)  Initiation  system. 

(n)  Tsrpe  and  length  of  stemming. 

(o)  Mats  or  other  protections  used. 

(p)  Tsrpe  of  delay  detonator  and 
delay  periods  used. 

(q)  Sketch  of  the  delay  pattern. 

(r)  Number  of  persons  in  the  blast¬ 
ing  crew. 

(s)  Seismographic  records,  where  re¬ 
quired,  including  the  calibration  signal 
of  the  gain  setting  and  — 

(l)  Seismograph  reading,  including 
exact  location  of  seismograph  and  its 
distance  from  the  blast; 

(2)  Name  of  the  person  taking  the 
seismograph  reading;  and 

(3)  Name  of  person  and  firm  analyz¬ 
ing  the  seismograph  record. 

i  817.71  Disposal  of  underground  develop¬ 
ment  waste  and  excess  spoil:  (General 
requirements. 

(a)  Underground  development  waste 
and  spoil  not  required  to  achieve  the 
approximate  original  contour  and 
which  is  not  used  as  backfill  shall  be 
hauled  or  conveyed  to  and  placed  in 
designated  disposal  areas  within  a 
permit  area  if  the  disposal  areas  are 
authorized  for  such  purposes  in  the 
approved  permit  application  in  accord¬ 
ance  with  Sections  817.71-817.74.  The 
material  shall  be  placed  in  a  controlled 
manner  to  ensure— 

(1)  That  leachate  and  surface  runoff 
from  the  fill  will  not  degrade  surface 
or  ground  waters  or  exceed  the  efflu¬ 
ent  limitations  of  Section  817.42; 

(2)  Stability  of  the  fill;  and 

(3)  That  the  land  mass  designated  as 
the  disposal  area  is  suitable  for  recla¬ 
mation  and  revegetation  compatible 
with  the  natural  surroundings. 

(b)  The  fill  shall  be  designed  using 
recognized  professional  standmds.  cer¬ 
tified  by  a  registered  professional  engi¬ 
neer,  and  approved  by  the  regulatory 
authority. 

(c)  All  vegetative  and  organic  materi¬ 
als  shall  be  removed  from  the  disposal 
area  and  the  topsoil  shall  be  removed, 
segregated  and  stored  or  replaced  in 
accordance  with  Sections  817.21- 
817.25.  If  approved  by  the  regulatory 
authority,  organic  material  may  be 
used  as  mulch  or  may  be  included  in 
the  topsoil  to  control  erosion,  promote 
growth  of  vegetation,  or  increase  the 
moisture  retention  of  the  soil. 

(d)  Slope  protection  shall  be  pro¬ 
vided  to  minimize  surface  erosion  at 
the  site.  Diversion  design  shall  con¬ 
form  Tolth  the  requirements  of  Section 
816.43.  All  disturbed  areas,  including 
diversion  ditches  that  are  not  rip- 
rapped.  shall  be  vegetated  upon  com¬ 
pletion  of  construction. 
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(e)  The  disposal  areas  shall  be  local' 
ed  on  the  most  moderately  sloping  and 
naturally  stable  areas  available  as  ap¬ 
proved  by  the  regiilatory  authority.  If 
such  placement  provides  additional 
stability  and  prevents  mass  movement, 
fill  materials  suitable  for  disposal  shall 
be  placed  upon  or  above  a  natural  ter¬ 
race,  bench,  or  berm. 

(f )  The  fiU  materials  shall  be  hauled 
or  conveyed  and  placed  in  horizontal 
lifts  in  a  controlled  manner,  concur¬ 
rently  compacted  as  necessary  to 
ensure  mass  stability  and  prevent 
mass  movement,  covered,  and  graded 
to  allow  surface  and  sub-surface  drain¬ 
age  to  be  compatible  with  the  natural 
surroimdlngs  and  ensure  a  long  term 
static  safety  factor  of  1.5. 

(g)  The  final  conflguratlon  of  the  fill 
must  be  suitable  for  postmining  land 
uses  M>proved  in  accordance  with  Sec¬ 
tion  817.133,  except  that  no  depres¬ 
sions  or  impoundments  shall  be  al¬ 
lowed  on  the  completed  filL 

.  (h)  Terraces  may  be  utilized  to  con¬ 
trol  erosion  and  enhance  stability  If 
approved  by  the  regulatory  authority 
and  consistent  with  Section  817.103(b). 

(i)  Where  the  slope  in  the  disposal 
area  exceeds  lv:2.8h  (36  percent),  or 
such  lesser  slope  as  may  be  designated 
by  the  regulatory  authority  based  on 
local  conditions,  keyway  cuts  (excava¬ 
tions  to  stable  bedrock)  or  ro^  toe 
buttresses  shall  be  constructed  to  sta¬ 
bilize  the  filL  Where  the  toe  of  the 
HX>il  rests  on  a  downslope.  stability 
analyses  shall  be  performed  in  accord¬ 
ance  with  8ecti<m  784.10  to  determine 
the  size  of  the  rock  toe  buttresses  or 
keyway  cuts. 

(j)  The  fill  shall  be  inspected  for  sta¬ 
bility  by  a  registered  engineer  or  other 
qualified  professimial  q>eciallst  expert- 

'  enced  in  the  construction  of  earth  and 
rockf  ill  embankments  at  least  quarter¬ 
ly  throughout  cmistructlon,  and 
during  the  following  critical  construc¬ 
tion  periods:  (1)  removal  of  all  organic 
material  and  t(H)soil,  (2)  placement  of 
underdrainage  systems,  (8)  installation 
of  surface  drainage  systems,  (4)  place¬ 
ment  and  compaction  of  fill  materials, 
and  (5)  revegetation.  The  registered 
engineer  or  other  qualified  profession¬ 
al  specialist  shall  provide  to  the  regu¬ 
latory  authority  a  cerUfled  report 
within  2  weeks  after  each  inqjectlon 
that  the  fill  has  been  constructed  as 
specified  in  the  design  HHntnred  by 
the  regulatory  authority.  A  cc^y  of 
the  report  shall  be  retained  at  the 
mlnesite. 

(k)  Coal  processing  waste  shall  not 
be  disp<wed  of  in  valley  or  head-of- 
hollow  fills  and  may  only  be  disposed 
of  with  underground  development 
waste,  or  in  other  excess  spoil  fills,  if 
such  waste  to¬ 
il)  Placed  in  accordance  with  Sec- 

Uon  817.85; 
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(2)  Demonstrated  to  be  non-toxic 
and  non-acid  forming;  and 

(3)  Demonstrated  to  be  consistent 
with  the  design  stability  of  the  fill. 

(l)  If  the  disposal  area  contains 
sprWs.  natural  or  manmade  water¬ 
courses,  or  wet  weather  seeps,  an  un- 
derdrain  system  consisting  of  durable 
rock  shall  be  constructed  from  the  wet 
areas  in  a  manner  that  prevents  infil¬ 
tration  of  the  srater  into  the  spoil  ma- 
teiiaL  The  underdrain  system  shall  be 
protected  by  an  adequate  filter  and 
shall  be  designed  and  constructed 
using  standard  geotechnical  engineer¬ 
ing  methods. 

(m)  The  foundation  and  abutments 
of  the  fill  shall  be  stable  under  all  con¬ 
ditions  of  construction  and  operation. 
Sufficient  foundation  investigations 
and  laboratory  testing  of  foundation 
materials  shall  be  performed  in  order 
to  determine  the  design  requirements 
for  stability  of  the  foundation.  Analy-. 
ses  of  foundation  conditions  shall  in¬ 
clude  the  effect  of  underground  mine 
workings,  if  any,  upon  the  stability  of 
the  structure. 

(n)  Underground  development  waste 
and  excess  spoil  may  be  returned  to 
underground  workings  only  in  accord¬ 
ance  with  the  disposal  plans  submitted 
under  30  CFR  784.25  and  iqiproved  by 
the  regulatory  authority  and  M8HA. 

f  817.72  Dtoposal  of  aadergroond  develop- 
Bimt  waste  aad  excess  spoil:  Vall^ 
fUto. 

Valley  fills  shall  meet  all  of  the  re¬ 
quirements  of  Section  817.71  and  the 
additional  requirements  of  this  Sec¬ 
tion. 

(a)  The  fill  shall  be  designed  to 
attain  a  long  term  static  facUn*  of 
safety  of  lA.  baaed  upon  data  obtained 
from  subsurface  exploration,  geotech¬ 
nical  testing,  foundation  design,  and 
accepted  engineering  analyses. 

(b)  A  sub-drainage  system  for  the  fill 
shall  be  constructed  in  accordance 
with  the  following: 

(1)  A  system  of  underdrains  con¬ 
structed  of  durable  itxA  shall  meet 
the  requirements  of  Paragraph  (bX4) 
of  this  Section  and: 

(1)  Be  instaUed  along  the  natural 
drainage  system; 

(ii)  Extend  from  the  toe  to  the  head 
of  the  fill;  and 

(lii)  Contain  lateral  drains  to  each 
area  of  potential  drainage  or  seepage. 

(2)  A  filter  system  to  ensure  the 
proper  functioning  of  the  ro^  under- 
drain  s^rtem  shall  be  designed  and 
constructed  using  standard  geotechni¬ 
cal  engineering  methods. 

(3)  In  constructing  the  underdrains, 
no  more  than  10  percent  of  the  rock 
may  be  less  than  13  inches  in  size  and 
no  single  rock  may  be  larger  than  25 
percent  of  the  width  of  the  drain. 
Rock  used  in  underdrains  shall  meet 
the  requirements  of  Paragraph  (bX4) 
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of  this  Section.  The  minimum  size  of 
the  main  underdrain  shall  be: 


TOUl  amount  of 
on  material 

Predomi¬ 

nant 

typeof  flU- 
material 

Minimum  glse 

of  drain.  In 
feet 

width  Helsht 

Lem  than  1,000, OM 

fd  • _ _ - . 

Sandatone 

10 

Do _ _ 

.  Whale 

IS 

Mote  than 

1,000,000  jrd* _ 

.  Sandatone 

16 

Dft . — . - 

.Shale  „....> 

IS  1 

(4)  Underdrains  shall  consist  of  non- 
degradable,  non-add  or  toxic  forming 
rock  such  as  natural  sand  and  gravel, 
sandstone,  limestone,  or  other  durable 
rock  that  will  not  slake  in  water  and 
will  be  free  of  coal,  day,  or  shale. 

(c)  Underground  development  waste 
and  excess  spoil  shall  be  hauled  or 
conveyed  and  placed  in  a  controlled 
maimer  and  concurrently  compacted 
as  specified  by  the  regulatory  authori-x 
ty.  in  lifts  no  greater  than  four  feet  or 
less  if  required  by  the  regulatory  au¬ 
thority,  to¬ 
il)  Achieve  the  densities  designed  to 

ensure  mass  stabilitr. 

(2)  Prevent  mass  movement; 

(3)  Avoid  contamination  of  the  rock 
underdrain  or  rock  core;  and 

(4)  Prevent  formation  of  voids. 

(d)  Surface  water  runoff  from  the 
area  above  the  fill  shall  be  diverted 

'  asray  from  the  All  and  into  stabilized 
diversion  channels  dedgned  to  pass 
safely  the  runoff  fnnn  the  lOO-year, 
34-hour  precipitation  event  or  larger 
event  q?^ied  by  the  regulaUuT  au¬ 
thority.  Surface  runoff  from  the  fill 
surface  shall  be  diverted  to  stabilised 
channels  off  the  fill  which  will  safely 
pass  runoff  frmn  a  lOO-year,  24-hour 
predi^tation  event.  Diversion  design 
shall  comply  with  the  requirements  of 
SecUon  817.4S(f ). 

(e)  The  t<^  of  the  fill  and  any  ter¬ 
race  constructed  to  stabilize  the  face 
shall  be  graded  no  steeper  than  lo:20h 
(5  percent).  The  vertical  distance  be¬ 
tween  terraces  shall  not  exceed  50 
feet. 

(f)  Drainage  shall  not  be  directed 
over  the  outslope  of  the  AIL 

(g)  The  outslope  of  the  All  shall  not 
exceed  lo:2h  (50  percent).  The  regular 
tory  authority  may  require  a  flatter 
slope. 

1 817.73  Dtoposal  of  oadergrouad  devdop- 
BMat  waste  aad  excess  ^oU:  Head-o^- 
hoUowflUs. 

Disposal  of  underground  develop¬ 
ment  araste  and  excess  spoU  in  the 
head-of-hoUow  fill  shall  meet  all 
standards  set  forth  in  Sections  817.71 
and  817.72  and  the  additional  require¬ 
ments  of  this  Section. 

(a)  The  fill  shall  be  designed  to  ccmi- 
pletely  All  the  disposal  site  to  the  ap¬ 
proximate  elevatiem  of  the  ridgeline.  A 
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rock-core  chimney  drain  may  be  uti¬ 
lized  instead  of  the  subdrain  and  sur¬ 
face  diversion  system  required’  for 
valley  fiUs.  If  the  crest  of  the  fill  is  not 
iqjproximately  at  the  same  elevation 
as  the  low  point  of  the  adjacent  ridge- 
line,  the  fill  must  be  designed  as  speci¬ 
fied  in  Section  817.72,  with  diversion 
of  runoff  around  the  fill. 

(b)  The  alternative  rock-core  chim¬ 
ney  drain  system  shall  be  designed  and 
incorporated  into  the  construction  of 
head-of -hollow  fills  as  follows: 

(1)  The  fill  shall  have,  along  the  ver¬ 
tical  projection  of  the  main  buried 
stream  channel  or  rill,  a  vertical  core 
of  durable  rock  at  least  16  feet  thick 
which  shall  extend  from  the  toe  of  the 
fill  to  the  head  of  the  fill,  and  from 
the  base  of  the  fill  to  the  surface  of 
the  fill.  A  system  of  lateral  rock  un¬ 
derdrains  shall  connect  this  rock  core 
to  each  area  of  potential  drainage  or 
seepage  in  the  disposal  area.  Rocks 
used  in  the  rock  core  and  underdrains 
shall  meet  the  requirements  of  Section 
817.72(b). 

(2)  A  filter  system  to  ensure  the 
proper  functioning  of  the  rock  core 
shall  be  designed  and  constructed 
using  standard  geotechnical  engineer¬ 
ing  methods. 

(3)  The  grading  may  drain  surface 
water  away  from  the  outslope  of  the 
fill  and  toward  the  rock  core.  The 
maximum  slope  of  the  top  of  the  fill 
shall  be  \v:Z3h  (3  percent).  Instead  of 
the  requirements  of  Section  817.71(g). 
a  drainage  pocket  may  be  maintained 
at  the  head  of  the  fill  during  and  after 
construction,  to  intercept  surface 
runoff  and  discharge  the  runoff 
through  or  over  the  rock  drain,  if  sta¬ 
bility  of  the  fill  is  not  impaired.  In  no 
case  shall  this  pocket  or  sump  have  a 
potential  for  impoimding  more  than 
10,000  cubic  feet  of  water.  Terraces  on 
the  fill  shall  be  graded  with  a  3-  to  5- 
percent  grade  toward  the  fill  and  a  1- 
percent  slope  toward  the  rock  core. 

(c)  The  drainage  control  system 
shall  be  capable  of  safely  passing  the 
runoff  from  a  lOO-year,  24-hour  pre¬ 
cipitation  event  or  larger  event  speci¬ 
fied  by  the  regulatory  authority. 

S  817.74  Disposal  of  underground  devclop- 
mcnt  waste  and  excess  spoil:  Durable 
rock  fills. 

In  lieu  of  the  requirements  of  817.72 
and  817.73,  the  regulatory  authority 
may  approve  alternate  methods  for 
disposal  of  hard  rock  spoil,  including 
fill  placement  by  dumping  in  a  single 
lift,  on  a  site  specific  basis,  provided 
the  services  of  a  registered  profession¬ 
al  engineer  experienced  in  the  design 
and  construction  of  earth  and  rockfill 
embankments  are  utilized  and  pro¬ 
vided  the  requirements  of  this  Section 
and  Section  817.71  are  met.  For  this 
Section,  hard  rock  spoil  shall  be  de¬ 
fined  as  rockfill  consisting  of  at  least 


80  percent  by  volume  of  sandstone, 
limestone,  or  other  rocks  that  do  not 
slake  in  water.  Resistance  of  the  hard 
rock  waste  or  spoil  to  slaking  shall  be 
determined  by  using  the  slake  index 
and  slake  durability  tests  in  accord¬ 
ance  with  guidelines  and  criteria  es¬ 
tablished  by  the  regulatory  authority. 

(a)  Waste  or  spoil  is  to  be  transport¬ 
ed  and  placed  in  a  specified  and  con¬ 
trolled  manner  which  will  ensure  sta¬ 
bility  of  the  fill. 

(1)  The  method  of  waste  spoil  place¬ 
ment  shall  be  designed  to  ensure  mass 
stability  and  prevent  mass  movement 
in  accordance  with  the  additional  re¬ 
quirements  of  this  Section. 

(2)  Loads  of  noncemented  clay  shale 
and/or  clay  spoil  in  the  fill  shall  be 
mixed  with  hard  rock  waste  spoil  in  a 
controlled  manner  to  limit  on  a  unit 
basis  concentrations  of  noncemented 
clay  shale  and  clay  in  the  fill.  Such 
materials  will  comprise  no  more  than 
20%  of  the  fill  voliune  as  determined 
by  tests  performed  by  a  registered  en¬ 
gineer  and  approved  by  the  regulatory 
authority. 

(bKl)  Stability  analyses  shall  be 
made  by  the  registered  professional 
engineer.  Parameters  used  in  the  sta¬ 
bility  analyses  shall  be  based  on  ade¬ 
quate  field  reconnaissance,  subsurface 
investigations,  including  borings,  and 
laboratory  tests. 

(2)  The  embankment  which  consti¬ 
tutes  the  valley  fill  or  head-of-hollow 
fill  shall  be  designed  with  the  follow¬ 
ing  factors  of  safety: 


Minimum 

Cue  Dedgn  Condition  factor  of 

safety 


I .  End  of  construction ...... _ _  IJI 
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(c)  The  design  of  a  head-of  hollow 
fill  shall  include  an  internal  drainage 
system  which  will  ensure  continued 
free  drainage  of  anticipated  seepage 
from  precipitation  and  from  spring  or 
wet  weather  seeps. 

(1)  Anticipated  discharge  from 
springs  and  seeps  and  due  to  precipita¬ 
tion  shall  be  based  on  records  and/or 
field  investigations  to  determine  sea¬ 
sonal  variation.  The  design  of  the  in¬ 
ternal  drainage  system  shall  be  based 
on  the  maximum  anticipated  dis¬ 
charge. 

(2)  All  granular  material  used  for 
the  drainage  system  shall  be  free  of 
clay  and  consist  of  durable  particles 
such  as  natural  sands  and  gravels, 
sandstone,  limestone  or  other  durable 
rock  which  will  not  slake  in  water. 

(3)  The  internal  drain  shall  be  pro¬ 
tected  by  a  properly  designed  filter 
system. 

(d)  Surface  water  nmoff  from  the 
areas  adjacent  to  and  above  the  fill 
shall  not  be  allowed  to  flow  onto  the 
fill  and  shall  be  diverted  into  stabi¬ 


lized  channels  which  are  designed  to 
safely  pass  the  runoff  from  a  lOO-year, 
24-hour  precipitation  event.  Diversion 
design  shall  comply  with  the  require¬ 
ments  of  Section  817.43(f). 

(e)  The  top  surface  of  the  completed 
fill  shall  be  graded  such  that  the  final 
slope  after  settlement  will  be  no  steep¬ 
er  than  lt;:20h  (5  percent)  toward 
properly  designed  drainage  channels 
in  natural  ground  along  the  periphery 
of  the  fill.  Surface  runoff  from  the  top 
surface  of  the  fill  shall  not  be  allowed 
to  flow  over  the  outslope  of  the  fill. 

(f)  Surface  runoff  from  the  outslope 
of  the  fill  shall  be  diverted  off  the  fill 
to  properly  designed  channels  which 
will  safely  pass  a  lOO-year,  24-hour 
precipitation  event.  Diversion  design 
shall  comply  with  the  requirements  of 
Section  817.43(f). 

(g)  Terraces  shall  be  constructed  on 
the  outslope  if  required  for  control  of 
erosion  or  for  roads  included  in  the  ap¬ 
proved  postmining  land  use  plan.  Ter¬ 
races  shall  meet  the  following  require¬ 
ments: 

(1)  The  slope  of  the  outslope  be¬ 
tween  terrace  benches  shall  not 
exceed  IvJlh  (50  percent). 

(2)  To  control  surface  nmoff,  each 
terrace  bench  shall  be  graded  to  a 
slope  of  lt;:20Ai  (5  percent)  toward  the 
embankment.  Runoff  shall  be  collect¬ 
ed  by  a  ditch  along  the  intersection  of 
each  terrace  bench  and  the  outslope. 

(3)  Terrace  ditches  shall  have  a  5 
percent  slope  toward  the  channels 
specified  in  Paragraph  (f)  above, 
unless  steeper  slopes  are  necessary  in 
conjimction  with  approved  roads. 

S  817.81  Coal  proceulng  waste  banks: 

General  requirements. 

(a)  All  coal  processing  waste  shall  be 
hauled  or  conveyed  and  placed  in  new 
and  existing  disposal  areas  approved 
by  the  regulatory  authority  for  this 
purpose.  These  areas  shall  be  within  a 
permit  area.  The  disposal  area  shall  be 
designed,  constructed  and  main¬ 
tained— 

(1)  In  accordance  with  Sections 
817.71  and  817.72,  this  Section,  and 
Sections  817.82-817.88;  and 

(2)  To  prevent  combustion. 

(b)  Coal  processing  waste  materials 
from  activities  located  outside  a 
permit  area,  such  as  those  activities  at 
other  mines  or  abandoned  mine  waste 
piles,  may  be  disposed  of  in  the  permit 
area  only  if  approved  by  the  regula¬ 
tory  authority.  Approval  shall  be 
based  on  a  showing  by  the  person  who 
conducts  undergroimd  mining  activi¬ 
ties  in  the  permit  area,  using  hydrolo¬ 
gic.  geologic,  geotechnical,  physical, 
and  chemical  analyses,  that  disposal  of 
these  materials  does  not  — 

(1)  Adversely  affect  water  quality, 
water  flow,  or  vegetation; 

(2)  Create  public  health  hazards;  or 
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(3)  Cause  instability  in  the  disposal 
areas. 

9  817.82  Coal  proccMing  waste  banks:  Site 
inspection. 

(a)  All  coal  processing  waste  banks 
shall  be  inspected,  on  behalf  of  the 
person  conducting  underground 
mining  activities,  by  a  qualified  regis¬ 
tered  engineer  or  other  person  ap¬ 
proved  by  the  regulatory  authority. 

(1)  Inspections  shall  occur  at  least 
quarterly,  beginning  within  7  days 
after  preparation  of  the  disposal  area 
begins.  The  regulatory  authority  may 
require  more  frequent  inspections 
based  upon  an  evaluation  of  the  po¬ 
tential  danger  to  the  health  or  safety 
of  the  public  and  the  potential  harm 
to  land,  air  and  water  resources.  In¬ 
spections  may  terminate  when  the 
coal  processing  waste  bank  has  been 
graded,  covered  in  accordance  with 
Section  817.85,  topsoil  has  been  dis¬ 
tributed  on  the  bank  in  accordance 
with  Section  817.24,  or  at  such  a  later 
time  as  the  regulatory  authority  may 
require. 

(2)  Inspections  shall  include  such  ob¬ 
servations  and  tests  as  may  be  neces¬ 
sary  to  evaluate  the  potential  hazard 
to  human  life  and  property,  ensure 
that  all  organic  material  and  topsoil 
have  been  removed  and  that  proper 
construction  and  maintenance  are  oc¬ 
curring  in  accordance  with  the  plan 
submitted  under  30  CFR  784.16-784.19 
and  approved  by  the  regulatory  au¬ 
thority. 

(3)  The  engineer  or  other  approved 
inspector  shall  consider  steepness  of 
slopes,  seepage,  and  other  visible  fac¬ 
tors  which  could  indicate  potential 
failure,  and  the  results  of  failure  with 
respect  to  the  threat  to  human  life 
and  property. 

(4)  Copies  of  the  inspection  findings 
shall  be  maintained  at  the  mine  site. 

(b)  If  any  Inspection  discloses  that  a 
potential  hazard  exists,  the  regulatory 
authority  shall  be  informed  promptly 
of  the  finding  and  of  the  emergency 
procedures  formulated  for  public  pro¬ 
tection  and  remedial  action.  If  ade¬ 
quate  procedures  cannot  be  formulat- 
ed  or  implemented,  the  regulatory  au¬ 
thority  shall  be  notified  immediately. 
The  regulatory  authority  shall  then 
notify  the  appropriate  emergency 
agencies  that  other  emergency  proce¬ 
dures  are  required  to  protect  the 
public  from  the  coal  processing  waste 
area. 

9  817.83  Coal  proccising  waste  banks: 
Water  control  measures. 

(a)  A  properly  designed  sub-drainage 
system  shall  be  provided,  which 
shall— 

(1)  Intercept  all  ground  water 
sources; 

(2)  Be  protected  by  an  adequate 
filter,  and 
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(3)  Be  covered  so  as  to  protect 
against  the  entrance  of  surface  water 
or  leachate  from  the  coal  processing 
waste. 

(b)  All  surface  drainage  from  the 

area  above  the  coal  processing  waste 
bank  and  from  the  crest  and  face  of 
the  waste  disposal  area  shall  be  divert¬ 
ed.  in  accordance  with  Section 
817.72(d).  • 

(c)  Slope  protection  shall  be  pro¬ 
vided  to  minimize  surface  erosion  at 
the  site.  All  disturbed  areas,  including 
diversion  ditches  that  are  not  ri- 
prapped,  shall  be  vegetated  upon  com¬ 
pletion  of  construction. 

(d)  Discharges  of  all  water  from  a 

coal  processing  waste  bank  shall 
comply  with  the  30  CFR  817.41, 
817.42,  817.45-817.46,  817.52,  and 

817.55. 

9  817.85  Coal  proceming  waste  banks: 

Construction  requirements. 

(a)  Coal  processing  waste  banks  shall 
be  constructed  in 'compliance  with  30 
CFR  817.71  and  817.72,  except  to  the 
extent  the  requirements  of  those  Sec¬ 
tions  are  specifically  varied  in  this  Sec¬ 
tion. 

(b)  Coal  processing  waste  banks 
shall  have  a  minimum  static  factor  of 
safety  of  1.5. 

(c)  Compaction  requirements  during 
construction  or  modification  of  all  coal 
processing  waste  banks  shall  meet  the 
requirements  of  this  paragraph,  in¬ 
stead  of  those  specified  in  Section 
817.72(c).  The  coal  processing  waste 
shall  be  — 

(1)  Spread  in  layers  no  more  than  24 
inches  in  thickness;  and 

(2)  Compacted  to  attain  90  percent 
of  the  maximum  dry  density  in  order 
to  prevent  spontaneous  combustion 
and  to  provide  the  strength  required 
for  stability  of  the  coal  processing 
waste  bank.  Dry  densities  shall  be  de¬ 
termined  in  accordance  with  the 
American  Association  of  State  High¬ 
way  and  Transportation  Officials 
(AASHTO)  Specification  T99-74 
(Twelfth  Edition)  (July  1978)  or  an 
equivalent  method.  AASHTO  T99-74  is 
hereby  incorporated  by  reference  as  it 
exists  on  the  date  of  adoption  of  this 
Part.  Notices  of  changes  made  to  this 
publication  will  be  periodically  pub¬ 
lished  by  OSM  in  the  Federal  Regis¬ 
ter.  AASHTO  T99-74  is  on  file  and 
available  for  inspection  at  the  OSM 
Central  Office,  UB.  Department  of 
the  Interior,  South  Interior  Building, 
Washington,  D.C.  20240,  at  each  OSM 
Regional  Office,  District  Office,  and 
Field  Office,  and  at  the  central  office 
of  the  applicable  state  regulatory  Au¬ 
thority,  if  any.  Copies  of  this  publica¬ 
tion  may  also  be  obtained  by  writing 
to  the  above  locations.  A  copy  of  this 
publication  will  also  be  on  file  for 
public  inspection  at  the  Federal  Reg¬ 
ister  Library,  1100  ‘L’  St.,  N.W., 
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Washington,  D.C.  Incorporation  by 
reference  provisions  approved  by  the 
Director  of  the  Federal  Register  Feb¬ 
ruary  7,  1979.  The  Director’s  approval 
of  this  incorporation  by  reference  ex¬ 
pires  on  February  7, 1980. 

(3)  Variations  may  be  allowed  in 
these  requirements  for  the  disposal  of 
dewatered  fine  coal  waste  (minus  28 
sieve  size)  with  approval  of  the  regula¬ 
tory  authority. 

(d)  Following  grading  of  the  coal 
processing  waste  bank,  the  site  shall 
be  covered  with  a  minimum  of  4  feet 
of  the  best  available  non-toxic  and 
non-combustible  material,  in  accord¬ 
ance  with  30  CFR  817.22(e),  and  in  a 
manner  that  does  not  impede  flow 
from  subdrainage  systems.  The  coal 
processing  waste  bank  shall  be  revege¬ 
tated  in  accordance  with  817.111- 
817.117.  The  regulatory  authority  may 
allow  less  than  4  feet  of  cover  material 
based  on  physical  and  chemical  analy¬ 
ses  which  show  that  the  requirements 
of  Section  817.111-817.117  wUl  be  met. 

9817A6  Cool  proccHing  waste:  Burning. 

Coal  processing  waste  fires  shall  be 
extinguished  by  the  person  who  con¬ 
ducts  the  underground  mining  activi¬ 
ties,  in  accordance  with  a  plan  iq>- 
proved  by  the  regulatory  authority 
and  the  Mine  Safety  and  Health  Ad¬ 
ministration.  The  plan  shall  contain, 
as  a  minimum,  provisions  to  ensure 
that  only  those  persons  authorized  by 
the  operator,  and  who  have  an  under¬ 
standing  of  the  procedure  to  be  used, 
shall  be  involved  in  the  extinguishing 
operations. 

9  817.87  Coal  processing  waste:  Burned 
waste  utilisation. 

Before  any  burned  coal  processing 
waste  or  other  materials  or  refuse  is 
removed  from  a  disposal  area,  approv¬ 
al  shall  be  obtained  from  the  regula¬ 
tory  authority.  A  plan  for  the  method 
of  removal,  with  maps  and  appropriate 
drawings  to  illustrate  the  propo^  se¬ 
quence  of  the  operation  and  methods 
of  compliance  with  this  Part,  shall  be 
submitted  to  the  regulatory  authority. 
Consideration  shall  be  given  in  the 
plan  to  potential  hazards  which  may 
be  created  by  removal  to  persons 
working  or  living  in  the  vicinity  of  the 
structure.  The  plan  shall  be  certified 
by  a  qualified  engineer. 

9  817A8  Coal  processing  waste:  Return  to 
underground  workings. 

Coal  processing  waste  may  be  re¬ 
turned  to  underground  mine  workings 
only  in  accordance  with  the  waste  dis¬ 
posal  program  approved  by  the  regula¬ 
tory  authority  and  MSHA  under  30 
CFR  784.19  and  784.25. 

9  817A9  Disposal  of  non-coal  wastes. 

(a)  Noncoal  wastes  including,  but 
not  limited  to.  grease,  lubricants, 
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paints,  flsmmsble  liquids,  garbage, 
abandoned  mining  machinery,  timber 
and  other  oombustables  generated 
during  underground  mining  activities 
shall  be  placed  and  stored  in  a  con¬ 
trolled  manner  in  a  designated  portion 
of  the  pennit  area.  Placement  and 
storage  shall  oisure  that  leachate  and 
surface  runoff  do  not  degrade  surface 
or  ground  water,  fires  are  prevented, 
and  that  the  area  remains  stable  and 
suitable  for  reclamation  and  revegeta¬ 
tion  cmnpatible  with  the  natural  sur¬ 
roundings. 

(b)  Final  disposal  of  noncoal  wastes 
shall  be  in  a  designated  disposal  site  in 
the  permit  area.  DiqxMal  sites  shall  be 
designed  and  constructed  with  i4}pro- 
priate  water  barriers  on  the  bottom 
and  sides  of  the  designated  site. 
Wastes  shall  be  routinely  compacted 
and  covered  to  prevent  combustion 
and  wind-bom  waste.  When  disposal  is 
completed,  a  tninimum  of  2  feet  of  soil 
cover  shall  be  placed  over  the  site, 
slopes  stabilised,  and  revegetation  ac- 
omnplished  in  accordance  with  30  CFR 
817.111-817.117.  Operation  of  the  dis¬ 
posal  site  shall  be  conducted  in  accord¬ 
ance  with  an  local.  State,  and  Federal 
requironents. 

(c)  At  no  time  shaU  any  solid  waste 
material  be  d^xwited  at  refuse  em¬ 
bankments  or  impoundment  sites,  nor 
shaU  any  solid  waste  disposal  excava¬ 
tion  be  placed  within  8  feet  of  any  coal 
outcrop  or  coal  storage  area. 

f  817 J1  Coal  prowssing  waste:  Daau  and 
wbankawirts:  General  reqniremente. 

(a)  Sections  817.91-817.93  apply  to 
dams  and  embankments,  constructed 
of  coal  processing  waste  or  intended  to 
impound  coal  processing  waste,  wheth¬ 
er  they  were  ocxnpleted  before  adop¬ 
tion  of  the  regulatory  program  or  are 
intended  to  be  ixunpleted  thereafter. 

(b)  Waste  shall  not  be  used  in  the 
construction  of  dams  and  embank¬ 
ments  unless  it  has  been  demonstrated 
to  the  regulatory  authority  that  the 
stability  of  such  a  structure  conforms 
with  the  requirmnents  of  30  CFR 
817.93(a).  It  shall  also  be  demonstrat¬ 
ed  that  the  use  of  waste  material  shall 
not  have  a  detrimental  effect  on  down¬ 
stream  water  quality  or  the  environ¬ 
ment  due  to  add  seepage  through  the 
dam  or  embankment.  All  demonstra¬ 
tions  shall  be  sulxnitted  to  and  ap¬ 
proved  by  the  regulatory  authority. 

§  817A2  Coal  pror^sring  waste:  Dam  and 
cmbonluBcnte:  Site  preparation. 

Before  coal  processing  waste  is 
placed  at  a  dam  or  mnbankment  site— 

(a)  All  trees,  shrubs,  grasses,  and 
other  organic  material  shall  be  deared 
and  grubbed  frexn  the  site,  and  all 
combustibles  shall  be  removed  and 
stockpUed  in  accordance  with  the  re¬ 
quirements  of  this  Part;  and 


(b)  Surface  drainage  that  may  cause 
erosion  to  the  embankment  area  or 
the  embankment  features,  whether 
during  construction  or  after  comple¬ 
tion,  shall  be  diverted  away  from  the 
embankment  by  diversion  ditches  that 
comply  with  the  requirements  of  30 
C:FR  817.43.  Adequate  outlets  for  dis¬ 
charge  from  these  diversions  shall  be 
in  accordance  with  30  CFR  817.47.  Di¬ 
versions  that  are  designed  to  divert 
drainage  from  the  upstream'  area  away 
from  the  impoundment  area  shall  be 
designed  to  carry  the  peak  runoff 
from  a  100-year,  24-hour  precipitation 
event.  The  diversion  shall  be  main¬ 
tained  to  prevent  blockage,  and  the 
discharges  shall  be  in  accordance  with 
30  CFR  817.47.  Sediment  control 
measures  shall  be  provided  at  the  dis¬ 
charge  of  each  diversion  ditch  before 
entry  into  natural  watercourses  in  ac¬ 
cordance  .with  30  CFR  817.41-817.46. 

9  817  J3  Coal  procctsiiig  waste:  Daau  and 
embankments:  Design  and  construc¬ 
tion. 

(a)  The  design  of  each  dam  and  em¬ 
bankment  constructed  of  coal  process¬ 
ing  waste  or  intended  to  impound  such 
waste  shall  comply  with  the  require¬ 
ments  of  30  CFR  817.49(aK5),  (e).  (f), 
(g).  (h),  and  (i)  modified  as  follows. 

(1)  The  design  freeboard  between 
the  lowest  point  on  the  embankment 
crest  and  the  maximum  water  eleva¬ 
tion  shall  be  at  least  3  feet.  The  maxi¬ 
mum  water  elevation  shall  be  that  de¬ 
termined  by  the  freeboard  hydrognq>h 
criteria  contained  in  the  UJ3.  SoU  Con¬ 
servation  Service  criteria  referenced  in 
30  CFR  817.49. 

(2)  The  dam  and  embankment  shall 
have  a  minimum  safety  factor  of  1.5 
for  the  partial  pool  with  steady  seep¬ 
age  saturation  conditions,  and  the  seis¬ 
mic  safety  factor  shall  be  at  least  1.2. 

(3)  The  dam  or  embankment  founda¬ 
tion  and  abutments  shall  be  designed 
to  be  stable  under  all  conditions  of 
construction  and  operation  of  the  im¬ 
poundment.  Sufficient  foimdation  in¬ 
vestigations  and  laboratory  testing 
shall  be  performed  to  determine  the 
safety  factors  of  the  dam  or  embank¬ 
ment  for  all  loading  conditions  appear¬ 
ing  in  Paragraph  (aK2)  of  this  Section 
or  the  publications  referred  to  in  30 
CFR  817.49,  and  for  ail  increments  of 
construction. , 

(b)  Spillwai^  and  outlet  works  shall 
be  designed  to  provide  adequate  pro¬ 
tection  against  erosion  and  corrosion. 
Inlets  shall  be  protected  against  block¬ 
age. 

(c)  Dams  or  embankments  construct¬ 
ed  of  or  impounding  waste  materials 
shall  be  deigned  so  that  at  least  90 
percent  of  the  water  stored  during  the 
design  precipitation  event  shall  be  re¬ 
moved  within  a  10-day  period. 


9  817  J5  Air  resources  protectioB. 

(a)  Fugitive  du$L  Each  person  who 
conducts  imderground  mining  activi¬ 
ties  shall  plan  and  employ  fugitive 
dust  control  measures  as  an  integral 
part  of  site  preparation,  coal  mining, 
and  reclamation  operations.  The  regu¬ 
latory  authority  shall  approve  the 
control  measures  appropriate  for  use 
in  planning,  according  to  applicable 
Federal  and  State  air  quality  stand¬ 
ards,  climate,  existing  air  quality  in 
the  area  affected  by  mining,  and  the 
available  control  technology. 

(b)  Control  meamree.  The  fugitive 
dust  control  measures  to  be  used,  de¬ 
pending  on  iq>plicable  Federal  and 
State  air  quality  standards,  climate, 
existing  air  quality,  size  of  the  oper¬ 
ation.  and  type  of  operation,  shall  in¬ 
clude,  as  necessary,  but  not  be  limited, 
to— 

(1)  Periodic  watering  of  unpaved 
roads,  with  the  minimum  frequency  of 
watering  ^^proved  by  the  regulatory 
authority; 

(2)  Chemical  stabilization  of  un¬ 
paved  roads  with  proper  application  of 
non-toxic  soil  cements  or  dust  pallia¬ 
tives; 

(3)  Paving  of  roads; 

(4)  Prompt  removal  of  coal,  rock, 
soil,  and  other  dust-forming  debris 
from  roads  and  frequent  scraping  and 
compaction  of  unpaved  roads  to  stabi¬ 
lize  the  road  surface; 

(5)  Restricting  the  speed  of  vehicles 
to  reduce  fugitive  dust  caused  by 
travel; 

<6)  Revegetating,  mulching,  or  oth¬ 
erwise  stabilizing  all  areas  adjoining 
roads  that  are  sources  of  fugitive  dust; 

(7)  Restricting  the  travel  of  unau¬ 
thorized  vehicles  on  other  than  estab¬ 
lished  roads; 

(8)  Enclosing,  covering,  watering,  or 
otherwise  treating  loaded  haul  trucks 
and  railroad  cars,  to  reduce  loss  of  ma¬ 
terial  to  wind  and  spillage; 

(9)  Substituting  of  conveyor  systems 
for  haul  trucks  and  covering  of  con¬ 
veyor  systems  when  conveyed  loads 
are  subjected  to  wind  erosion; 

(10)  Minimizing  the  area  of  dis¬ 
turbed  land; 

(11)  Prompt  revegetation  of  regrad¬ 
ed  lands; 

(12)  Use  of  alternatives  for  coal-han¬ 
dling  methods,  restriction  of  dumping 
procedures,  wetting  of  disturbed  mate¬ 
rials  during  handling,  and  compaction 
of  disturbed  areas; 

(13)  Planting  of  special  windbreak 
vegetation  at  critical  points  in  the 
permit  area. 

(14)  Control  of  dust  from  drilling, 
using  water  sprays,  hoods,  dust  collec¬ 
tors.  or  other  controls; 

(15)  Restricting*  the  areas  to  be 
blasted  at  any  one  time  to  reduce  fugi¬ 
tive  dust; 
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(16)  Restricting  activities  causing  fu¬ 
gitive  dust  during  periods  of  air  stag¬ 
nation: 

(17)  Extinguishing  any  areas  of 
burning  or  smoldering  coal  and  peri¬ 
odically  inspecting  for  burning  areas 
whenever  the  potential  for  spontane¬ 
ous  combustion  is  high; 

(18)  Reducing  the  period  of  time  be¬ 
tween  initially  disturbing  the  soil  and 
revegetating  or  other  siu*face  stabilisa¬ 
tion;  and 

(10)  Restricting  fugitive  dust  at  spoil 
and  coal  truisfer  and  loading  points 
with  water  sprasrs,  negative  pressure 
systems  and  baghouse  filters,  chemi¬ 
cals.  or  other  practices. 

(c)  Additional  measum.  Where  the 
regulatory  authority  determines  the 
application  of  fugitive  ,dust  control 
measures  listed  in  Paragraph  (b)  of 
this  Section  is  inadequate,  the  regula¬ 
tory  authority  may  require  additional 
measures  and  practices  as  necessary. 

(d)  Monitoring.  Air  mbnitoring 
equipment  shall  be  installed  and  moni¬ 
toring  shall  be  conducted  in  accord¬ 
ance  with  the  air  quality  monitoring 
plan  required  under  30  Cm  784.26 
and  approved  by  the  regulatory  au¬ 
thority. 

|,817A7  ProtcctioB  of  fish,  wildlife,  aad 
related  eavIroiUBental  values. 

(a)  Any  person  conducting  under¬ 
ground  mining  activities  shall,  to  the 
extent  possible  using  the  best  technol¬ 
ogy  currently  available,  minimfase  dis¬ 
turbances  and  adverse  impacts  of  the 
activities  on  fish,  wildlife,  and  related 
environmental  values,  and  achieve  en¬ 
hancement  of  such  resources  where 
practicable. 

(b)  A  person  who  conducts  under¬ 
ground  mining  activities  shall  prompt¬ 
ly  report  to  the  regulatory  authority 
the  presence  in  the  permit  area  of  any 
critical  habitat  of  a  threatened  or  en¬ 
dangered  species  listed  by  the  Secre¬ 
tary,  any  plant  or  animal  listed  as 
thr^dened  or  endangered  by  the 
State,  or  any  bald  or  golden  eagle,  of 
which  that  person  becomes  aware  and 
which  was  not  previously  reported  to 
the  regulatory  authority  by  that 
person. 

(c)  A  person  who  conducts  under- 
groimd  mining  activities  shall  ensure 
that  the  design  and  construction  of 
electric  power  lines  and  other  trans¬ 
mission  facilities  used  for  or  incidental 
to  the  underground  mining  activities 
on  the  permit  area  shall  be  designed 
and  constructed  in  accordance  with 
the  guidelines  set  forth  in  ‘Environ¬ 
mental  Criteria  for  Electric  Transmis¬ 
sion  System*  (USDI.  U8DA  (1070)),  or 
in  alternative  guidance  manuals  iq>- 
proved  by  the  regulatory  authority. 
Distribution  lines  shall  be  designed 
and  constructed  in  accordance  with 
REA  Bulletin  61-10  'Powerline  Cem- 
tacts  by  Eagles  and  Other  Large  Birds* 


RULES  AND  REGULATIONS 

or  in  alternative  guidance  manuals  ap¬ 
proved  by  the  regulatory  authority. 
For  informational  purposes,  these  two 
documents  are  available  at  the  08M 
Office.  UB.  Department  of  the  Interi¬ 
or,  South  Interior  Building.  Washing¬ 
ton.  D.C.  20240,  at  each  OSM  Regional 
Office.  District  Office  and  Field 
Office,  and  at  the  central  office  of  the 
iq>plicable  state  regulatory  authority, 
if  any. 

(d)  Each  person  who  conducts  un¬ 
derground  mining  activities  shall  to 
the  extent  possible  using  the  best 
technology  currently  available— 

(1)  Locate  and  operate  haiil  and 
access  roads  so  as  to  avoid  or  mlnimige 
impacts  to  Important  fish  and  wildlife 
species  or  other  species  protected  by 
State  or  Federal  law; 

(2)  Fence  roadways  where  specified 
by  the  regulatory  auUuulty  to  guide 
locally  important  wildlife  to  roadway 
underpasses  or  overpasses  and  con¬ 
struct  the  necessary  passages.  No  new 
barrier  shall  be  located  in  known  and 
Important  wildlife  migration  routes. 

(8)  Fence,  cover,  or  use  other  appro¬ 
priate  methods  to  exclude  wildlife 
from  ponds  which  contain  hazardous 
concentrations  of  toxic-forming  mate¬ 
rials; 

(4)  Restore,  enhance  where  practica¬ 
ble.  or  avoid  disturbances  to  habitats 
of  unusually  high  value  for  fish  and 
wildlife; 

(6)  Restore,  enhance  where  practica¬ 
ble.  or  maintain  natural  ripaitzn  vege¬ 
tation  on  the  banks  of  streams,  lakes, 
and  other  wetland  areas; 

(6)  Afford  protection  to  aquatic  com¬ 
munities  by  avoiding  stream  channels 
as  required  in  Sections  817.57  and 
817.126  or  restoring  stream  channels 
as  required  in  Section  817.44. 

(7)  Not  use  persistent  pesticides  on 
the  area  during  underground  mining 
and  reclamation  activities  unless  ap¬ 
proved  by  the  regulatory  authoritsr; 

(8)  To  the  extent  possible  prevent, 
control,  and  suppress  range  forest  and 
coal  fires  which  are  not  approved  by 
the  regulatory  authority  as  part  of  a 
management  plan. 

(9)  If  fish  and  wildlife  habitat  is  to 
be  a  primary  or  secondary  postmining 
land  use,  the  operator  shall,  in  addl- 
tion  to  the  requirements  of  30  CFR 
816.111-816.117- 

(i)  Select  plant  species  to  be  used  on 
reclaimed  areas,  based  on  the  follow¬ 
ing  criteria— 

(A)  *rheir  proven  nutritional  value 
for  fish  and  wildlife; 

(B)  *rheir  uses  as  cover  for  fish  and 
wildlife;  and 

(C)  *rheir  ability  to  support  and  en¬ 
hance  fish  and  wildlife  habitat  after 
release  of  bonds;  and 

(il)  Distribute  plant  groupings  to 
maximize  benefit  to  fish  and  wildlife. 
Plants  should  be  grouped  and  distrib¬ 
uted  in  a  manner  which  optimizes 
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edge  effect,  cover,  and  other  benefits 
for  fish  and  wllcOife: 

(10)  Where  cropland  is  to  be  the  al¬ 
ternative  postmining  land  use  on  lands 
diverted  from  a  fish  and  wildlife  pre- 
mining  land  use.  and  crop  manage¬ 
ment  practices,  intersperse  the  fields 
with  trees,  hedges  of  fence  rows 
throughout  the  harvested  area  to 
break  up  large  blocks  of  monoculture 
and  to  diversify  habitat  types  for  birds 
and  other  animals;  and 

(11)  Where  the  primary  land  use  is 
to  be  residential,  public  service,  or  in¬ 
dustrial  land  use,  intersperse  re¬ 
claimed  lands  with  greenbelts,  utiliz¬ 
ing  species  of  grass,  shrubs  and  trees 
useful  as  food  and  cover  for  birds  and 

1 817  J9  Slides  aad  other  dasuqre. 

At  any  time  a  slide  occurs  which 
may  have  a  potential  adverse  effect  on 
public,  property,  health,  safety,  or  the 
environment,  the  person  who  conducts 
the  underground  mining  activities 
shall  notify  the  regulatory  authority 
by  the  fastest  available  means  and 
comply  with  any  remedial  measures 
required  by  the  regulatory  authority. 

f  817.1(K>  CoBteavoraiMoas  rcefauaaUoB. 

Reclamation  efforts,  including,  but 
not  limited  to,  backfflling,  grading, 
tepsofl  replacement  and  revegetation, 
of  all  areas  affected  by  siurface  oper¬ 
ations  shall  occur  as  contemporane¬ 
ously  as  practicable  with  mining  oper¬ 
ations. 

§817.161  Backfilling  aad  gradlag:  General 
reqalreMents. 

(a)  Surface  areas  disturbed  incident 
to  underground  mining  activities  shall 
be  backfilled  and  graded  in  accordance 
with  the  time  schedule  approved  by 
the  regulatory  authority  as  a  condi¬ 
tion  of  the  pennlt. 

(b)  Backfilling  and  grading.  (1)  All 
areas  affected  by  surface  operations 
shall  be  returned  to  iq>proximate  origi¬ 
nal  contour.  All  spoil  shall  be  trans¬ 
ported.  backfllled,  and  compacted 
(where  advisable  to  ensure  stability  or 
to  prevent  leaching)  and  graded  to 
eliminate  all  hlghwalls,  q)oU  piles,  and 
depressions. 

(2)  Badcfilled  material  shall  be 
placed  to  wiintmto  adverse  effects  on 
ground  water,  minimize  off-site  ef¬ 
fects.  and  support  the  vproved  post- 
mining  use. 

(8)  The  poetmining  graded  slopes 
need  not  be  uniform. 

(4)  Cut-and-fill  terraces  may  be  used 
only  in  those  situations  expressly  iden¬ 
tified  in  Section  817.102. 

§817.102  BaekflUlag  aad  gradiiir  (kacral 
gradlag  laqalwBMafi. 

(a)  *rhe  final  graded  slopes  shall  not 
exceed  in  grade  either  the  iq>proxi- 
mate  premining  slopes,  or  any  lesser 
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8UIES  AND  REOULATIONS 


tl<4>es  awroved  by  the  regulatory  au¬ 
thority  baaed  on  omsideration  of  soil. 
cUaoate,  or  ottn^  charactolaUca  of  Uie 
surrounding  area.  Postmining  final 
graded  slopes  need  not  be  uniform  but 
shall  approximate  the  general  nature 
of  the  premining  topognu>hy.  The  re¬ 
quirements  of  this  Secticm  may  be 
modified  by  the  regulatory  authority 
where  the  underground  mining  activi¬ 
ties  are  reaffecting  previously  mined 
lands  that  have  not  been  restored  to 
the  standards  of  this  Part  and  suffi¬ 
cient  Q>oil  is  not  available  to  otherwise 
comply  with  this  Section.  The  person 
who  conducts  underground  mining  ac¬ 
tivities  shall,  at  a  minimum— 

(1)  Retain  all  overburden  and  spoil 
on  the  solid  portion  of  existing  or  new 
benches;  and 

(2)  BadLfill  and  grade  to  the  most 
moderate  slope  possible,  to  eliminate 
the  highwall  which  does  not  exceed 
either  the  angle  of  repose  or  such 
lesser  slope  as  is  necessary  to  achieve  a 
minimum  static  safety  factor  of  1.3.  In 
all  cases  the  highwall  shall  be  elimi¬ 
nated. 

(b)  On  approval  by  the  regulatory 
authority  and  in  order  to  conserve  soil 
moisture,  ensure  stability,  and  control 
erosion  (m  final  graded  slopes,  cut- 
and-fill  terraces  may  be  allowed,  if  the 
terraces  are  compatible  with  the  xp- 
proved  postmining  land  use  and  are 
appropriate  substitutes  for  construc¬ 
tion  of  lower  grades  on  the  reclaimed 
lands.  The  terraces  shall  meet  the  fol¬ 
lowing  requirements: 

(1)  The  width  of  the  individual  ter¬ 
race  bench  shall  not  exceed  20  feet, 
unless  specifically  approved  by  the 
regulatory  authority,  as  necessary  for 
stability,  erosion  control,  or  roads  in¬ 
cluded  in  the  approved  postmining 
land  use  plan. 

(2)  The  vertical  distance  between 
terraces  shall  be  as  qiecified  by  the 
regulatory  authority,  to  prevent  exces¬ 
sive  erosion  and  to  provide  long-term 
stability. 

(3)  The  slope  of  the  terrace  outslope 
shall  not  exceed  lo:2h  (50  percent). 
Outslopes  which  exceed  lo:2h  (50  per¬ 
cent)  may  be  aivroved,  if  they  have  a 
minimum  static  safety  factor  of  more 
than  1.3  provide  adequate  control  over 
erosion,  and  closely  resonble  the  sur¬ 
face  configuration  of  the  land  prior  to 
mining.  In  no  case  may  highwalls  be 
left  as  part  of  terraces. 

(4)  Culverts  and  underground  rock 
drains  shall  be  used  on  the  terrace 
only  when  ain>roved  by  the  regulatory 
authority. 

(c)  Small  d^ressions  may  be  con¬ 
structed,  if  they— 

(1)  Are  approved  by  the  regulatory 
authority  to  minimise  erosion,  con¬ 
serve  soU  moisture  or  promote  vegeta¬ 
tion: 

(2)  Do  not  restrict  normal  access; 
and 


(3)  Are  not  inappropriate  substitutes 
for  lower  grades  on  the  reclaimed 
lands. 

(d)  All  underground  mining  activi¬ 
ties  on  slopes  above  20  degrees,  or  on 
lesser  slopes  that  the  regulatory  au¬ 
thority  defines  as  steep  slope,  shall 
meet  the  provisions  of  30  CFR  Part 
826. 

(e)  All  final  grading,  preparation  of 
overburden  before  replacement  of  top¬ 
soil,  and  placement  of  topsoil  shall  be 
done  along  the  contour  to  minimize 
subsequent  erosion  and  instability.  If 
such  grading,  preparation  or  place¬ 
ment  along  the  contour  is  hazardous 
to  equipment  operators,  then  grading, 
preparation  or  placement  in  a  direc¬ 
tion  other  than  generally  parallel  to 
the  contour  may  be  used.  In  all  cases, 
grading,  preparation,  or  placement 
shall  be  conducted  in  a  manner  which 
minimizes  erosion  and  provides  a  sur¬ 
face  for  replacement  of  topsoil  which 
wiU  minimize  slippage. 

$817,103  Backfilling  and  grading:  Cover¬ 
ing  coal  and  acid-  and  toxk-fonning 
nwtcrials. 

(a)  Cover.  (1)  A  person  who  conducts 
underground  milling  activities  shall 
cover,  with  a  minimum  of  4  feet  of  the 
best  available  non-toxic  and  non-com¬ 
bustible  material,  all  exposed  coal 
seams  remaining  after  milling  and  all 
acid-forming  materials,  toxic-forming 
materials,  combustible  materials,  or 
any  other  materials  identified  by  the 
regulatory  authority  as  exposed,  used, 
or  produced  during  mining. 

(2)  If  necessary,  these  materials 
shall  ^  treated  to  neutralize  toxicity, 
in  order  to  prevent  water  pollution 
and  sustained  combustion  and  mini¬ 
mize  adverse  effects  on  plant  growth 
and  land  uses. 

(3)  Where  necessary  to  protect 
against  upward  migration  of  salts,  ex¬ 
posure  by  erosion,  to  provide  an  ade¬ 
quate  depth  for  plant  growth,  or  to 
otherwise  meet  local  conditions,  the 
regulatory  authority  shall  specify 
thicker  amoimts  of  cover  using  non¬ 
toxic  material. 

(4)  Acid-forming  or  toxic-forming 
material  shall  not  be  buried  or  stored 
in  proximity  to  a  drainage  course  so  as 
to  cause  or  pose  a  threat  of  water  pol¬ 
lution. 

(b)  Stabilization.  Backfilled  materi¬ 
als  shall  be  selectively  hauled  or  con¬ 
veyed,  and  compacted,  wherever  neces¬ 
sary  to  prevent  leaching  of  add-form- 
ing  and  toxic-forming  materials  into 
surface  or  ground  waters  and  wherev¬ 
er  necessary  to  ensure  the  stability  of 
backfilled  materials.  The  method  and 
design  specifications  of  compacting 
material  shall  be  approved  by  the  reg¬ 
ulatory  authority  before  add-forming 
and  toxic-forming  materials  are  cov¬ 
ered. 


$  817.106  Regrading  or  stabilising  rills  and 
gullies. 

When  rills  or  gullies  deeper  than  9 
inches  form  in  areas  that  have  been 
regraded  and  to^iled,  the  rills  and 
gullies  shall  be  filled,  graded,  or  other¬ 
wise  stabilized  and  the  area  reseeded 
or  replanted  according  to  Sections 
817.111-817.117.  The  regulatory  au¬ 
thority  shall  specify  that  rills  or  gul¬ 
lies  of  lesser  size  be  stabilized,  and  the 
area  reseeded  or  replanted  if  the  rills 
or  gullies  are  disruptive  to  the  ap¬ 
proved  postmining  land  use  or  may 
result  in  additional  erosion  and  sedi¬ 
mentation. 

\ 

$817,111  Revegetation:  General  require¬ 
ments. 

(a)  Each  person  who  conducts  under¬ 
ground  mining  activities  shall  estab¬ 
lish  on  all  areas  disturbed  by  surface 
operations  and  facilities  diverse  effec¬ 
tive  and  permanent  vegetative  cover. 
For  areas  designated  as  prin^  farm¬ 
land,  the  requirements  of  30  CFR  Part 
823  shall  apply. 

(b)  All  revegetation  shall  be  in  com¬ 
pliance  with  the  plan  submitted  imder 
30  CFR  784.13  and  784.15,  as  approved 
by  the  regulatory  authority  in  the 
permit,  and  carried  out  in  a  manner 
that  encourages  a  prompt  vegetative 
cover  and  recovery  of  productivity 
levels  compatible  with  the  approved 
postmining  land  use. 

(1)  All  disturbed  lands,  except  water 
areas  and  surface  areas  of  roads  that 
are  approved  as  a  part  of  the  postmin¬ 
ing  land  use,  shall  be  seeded  or  plant¬ 
ed  to  achieve  a  permanent  vegetative 
cover  of  the  same  seasonal  variety 
native  to  the  area  of  disturbed  land. 

(2)  The  vegetative  cover  shall  be  ca¬ 
pable  of  self-regeneration  and  plant 
succession. 

(3)  Vegetative  cover  shall  be  at  least 
equal  in  extent  of  cover  to  the  natural 
vegetation  of  the  area. 

(4)  If  both  the  premining  mid  the 
postmining  land  uses  are  cropland, 
planting  of  the  crops  normally  grown 
will  meet  the  requirements  of  Para- 
gnq>h  (bXl)  of  this  Section. 

$817,112  Revegetation:  Um  of  introduced 
species. 

Introduced  species  may  be  used  if 
approved  by  the  regulatory  authority 
under  the  following  conditions: 

(a)  After  appropriate  field  trails 
have  demonstrated  that  the  intro¬ 
duced  species  can  establish  a  diverse, 
effective,  and  permanent  cover  capa¬ 
ble  of  achieving  the  iqiproved  postmin¬ 
ing  land  use;  or 

(b)  The  species  are  necessary  to 
achieve  a  quick,  temporary,  and  stabi¬ 
lizing  cover  that  aids  in  controlling 
erosion;  and  measures  to  establish  per¬ 
manent  vegetation  are  included  in  the 
approved  plan; 


KDOUU.  tMISTit,  VOL  44,  NO.  SO— TUtSOAY,  MAKN  Ig,  1929 


(c)  The  species  are  compatible  with 
the  plant  and  animal  species  of  the 
region;  and 

(d)  The  species  meet  the  require¬ 
ments  of  applicable  State  and  Federal 
seed  or  introduced  species  statutes, 
and  are  not  poisonous  or  noxious. 

1 817.113  RcTCfctatkm:  Timinff. 

Seeding  and  planting  of  disturbed 
areas  shall  be  conducted  during  the 
first  normal  period  for  favorable 
planting  conditions  after  final  prepa¬ 
ration.  The  normal  period  for  favora¬ 
ble  planting  shall  be  that  planting 
time  generally  accepted  locally  for  the 
type  of  plant  materials  selected.  When 
necessary  to  effectively  control  ero¬ 
sion.  any  disturbed  area  shall  be 
seeded,  as  contemporaneously  as  prac¬ 
ticable,  with  a  temporary  cover  of 
small  grains,  grasses,  or  legumes  untU 
a  permanent  cover  is  established. 

S  817.114  RcTegetation:  Mulching  and 
other  Mil  •tahilising  pmeUcct. 

(a)  Suitable  mulch  or  other  soil  sta¬ 
bilizing  practices  shall  be  used  on  all 
regraded  and  topsoiled  areas  to  con¬ 
trol  erosion,  to  promote  germination 
of  seeds,  or  to  increase  the  moisture 
retention  of  the  soil.  The  regulatory 
authority  may,  on  a  case-by-case  basis, 
suspend  the  requirement  for  mulch  if 
the  permittee  can  demonstrate  that  al¬ 
ternative  procedures  will  achieve  the 
requirements  of  817.116  and  do  not 
cause  or  contribute  to  air  or  water  pol¬ 
lution. 

(b)  Mxilches  shall  be  mechanically  or 
chemically  anchored  to  the  soil  sur¬ 
face  to  assure  effective  protection  of 
the  soil  and  vegetation  when  required 
by  the  regulatory  authority. 

(c)  Annual  grasses  and  grains  may  be 
used  alone,  as  in  situ  mulch,  or  in  con¬ 
junction  with  another  mulch  when  the 
regulatory  authority  determines  they 
will  provide  adequate  soil  erosion  con¬ 
trol  and  will  later  be  replaced  by  pe¬ 
rennial  species  approved  for  the  post¬ 
mining  land  use. 

(d)  Chemical  soil  stabilizers  alone  or 
in  combination  with  appropriate 
mulches  may  be  used  in  conjunction 
with  vegetative  covers  approved  for 
the  postmining  land  use. 

(817.115  Reregetatloa:  Grazing. 

When  the  iq)proved  postmining  land 
use  is  range  or  pasture  land,  the  re¬ 
claimed  land  shall  be  used  for  live¬ 
stock  grazing  at  a  grazing  capacity  ap¬ 
proved  by  the  regiilatory  authority  ap¬ 
proximately  equal  to  that  for  similar 
non-mlned  lands,  for  at  least  the  last 
two  full  years  of  liability  required 
under  Section  817.116(b). 

1817.118  Rcrcfctation:  Standards  for  tuc- 
ccas. 

(a)  Success  of  revegetation  shall  be 
measived  by  techniques  approved  by 
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the  regulatory  authority  after  consul¬ 
tation  with  appropriate  State  and  Fed¬ 
eral  agencies.  Comparison  of  ground 
cover  and  productivity  may  be  made 
<Mi  the  basis  of  reference  areas  or 
through  the  use  of  technical  guidance 
procedures  published  by  USDA  or 
USDI  for  anessing  ground  cover  and 
productivity.  Management  of  the  ref¬ 
erence  area,  if  applicable,  shall  be 
comparable  to  that  which  is  required 
for  the  approved  postmining  land  use 
of  the  mine  plan  area. 

(bXl)  The  ground  cover  and  produc¬ 
tivity  of  living  plants  on  the  revegetat¬ 
ed  area  shall  be  equal  to  the  ground 
cover  and  productivity  of  living  plants 
on  the  approved  reference  area  or  to 
the  standards  in  other  technical 
guides  approved  by  the  Director  for 
use  in  the  regulatory  program.  The 
period  of  extended  responsibility 
under  the  performance  bond  require¬ 
ments  of  Subchapter  J  Initiates  when 
ground  cover  equals  the  iq>proved 
standard  after  the  last  year  of  aug¬ 
mented  seeding,  fertilizing,  irrigation 
or  other  worii  which  ensuita  success 
in— 

(1)  Areas  of  more  than  26.0  Inches 
average  annual  precipitation;  and  con¬ 
tinues  for  not  less  than  five  years. 
Ground  cover  and  productivity  shall 
equal  the  approved  standard  for  the 
last  two  consecutive  years  of  the  re¬ 
sponsibility  period;  or 

(ii)  Areas  of  less  than  or  equal  to 
26.0  inches  average  annual  precipita¬ 
tion;  and  continues  for  not  less  than 
ten  years.  Ground  cover  and  produc¬ 
tivity  shall  equal  the  iq>proved  stand 
ard  for  the  last  two  consecutive  years 
of  the  responsibility  period. 

(2)  For  purposes  of  Paragraph  (bXl) 
of  this  Section,  the  avnage  annual 
precipitation  can  be  determined 
either— 

(i)  By  interpolation,  using  standard 
techniques,  from  ‘Mean  Annual  Pre¬ 
cipitations,'  Map,  p.  07.  The  National 
Atlas  of  the  United  States.  U.S.  De¬ 
partment  of  the  Interior,  Geological 
Survey.  1970;  or  from  ‘Climatic  Atlas 
of  the  United  States,*  U.S.  Dept,  of 
Commerce,  National  (Xeanic  and  At¬ 
mospheric  Administration,  1974;  or 
from  long-term  precipitation  averages 
from  ‘Climatological  Data,'  UB.  Dept, 
of  Commerce.  National  Oceanic  and 
Atmospheric  Administration;  or  from 
official  records;  or 

(il)  Based  on  10  years  of  continuous 
and  reliable  precipitation  records  from 
stations  located  in  or  adjacent  to  the 
mine  plan  area. 

(3)  The  ground  cover  and  productiv¬ 
ity  of  the  revegetated  area  shall  be 
considered  equal,  if  they  are  at  least 
90  percent  of  the  ground  cover  and 
productivity  of  the  reference  area  with 
90  percent  statistical  confidence,  or 
with  80  percent  statistical  confidence 
on  shrublands  or  ground  cover  and 
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productivity  are  at  least  90  percent  of 
the  technical  guide  approved  pursuant 
to  30  CFR  817.116(bXl).  Exceptions 
may  be  authorized  by  the  regulatory 
authority  under  the  following  stand¬ 
ards: 

(i)  For  previously  mined  areas  that 
were  not  reclaimed,  to  the  require¬ 
ments  of  this  Subchapter,  as  a  mini¬ 
mum  the  ground  cover  of  living  plants 
shall  not  be  less  than  can  be  supported 
by  the  best  available  topsoil  or  other 
suitable  material  in  the  reaffected 
area,  shall  not  be  less  than  the  ground 
cover  existing  before  redisturbance 
and  shall  be  adequate  to  control  ero¬ 
sion; 

(il)  For  areas  to  be  developed  for  in¬ 
dustrial  or  residential  use  less  than  2 
years  after  regrading  is  completed,  the 
grotmd  cover  of  living  plants  shall  not 
be  less  than  required  to  control  ero¬ 
sion;  and 

(ill)  For  areas  to  be  used  for  crop¬ 
land.  success  in  revegetation  of  crop¬ 
land  shall  be  determined  on  the  basis 
of  crop  production  from  the  mined 
area  as  compared  to  the  aK>roved  ref¬ 
erence  areas  or  other  technical  guid¬ 
ance  procedures.  Crop  production 
from  the  mined  area  shall  be  equal  to 
or  greater  than  that  of  the  approved 
standard  for  the  last  two  consecutive 
growing  seasons  of  the  5  or  10  yedx  lia¬ 
bility  period  established  in  (bXl)  of 
this  Section.  ‘The  applicable  5  or  10 
year  period  of  reqwnslbillty  for  reve- 
getatlon  shall  commence  at  the  date  of 
initial  planting  of  the  crop  being 
grown.  Production  shall  not  be  consid¬ 
ered  equal  if  it  is  less  than  90  percent 
of  the  production  of  the  approved 
standard  with  90  percent  statistical 
confidence. 

(Iv)  On  areas  to  be  developed  for  fish 
and  wildlife  management  or  forest¬ 
land.  successful  vegetation  shall  be  de¬ 
termined  on  the  basis  of  tree,  shrub  or 
half -shrub  stocking  and  groimd  cover. 
The  tree,  shrub  or  half -shrub,  stocking 
shall  meet  the  standards  described  in 
Section  817.117.  The  area  seeded  to  a 
ground  cover  shall  be  considered  ac¬ 
ceptable  if  it  is  at  least  70  percent  of 
the  ground  cover  of  the  reference 
areas  with  90  percent  statistical  confi¬ 
dence  or  if  the  ground  cover  is  deter¬ 
mined  to  be  adequate  to  control  ero¬ 
sion  by  the  regulatory  authority.  Sec¬ 
tion  817.116(b)  shall  determine  the  re- 
MMnsibillty  period  and  the  frequency 
of  ground  cover  measurement. 

(c)  The  person  who  conducts  under¬ 
ground  nftinlng  activities  shall: 

(1)  Bfaintain  any  necessary  fences 
and  proper  management  practices;  and 

(2)  Conduct  periodic  measuranents 
of  vegetation,  soils,  and  water  pre¬ 
scribed  or  approved  by  the  regulatory 
authority,  to  identify  conditions 
during  the  v)plicable  period  of  liabili¬ 
ty  specified  in  Paragraph  (b)  of  this 
Section. " 
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(817.117  Rerctetation:  Tree  and  ihrub 
•tocklnf  for  forcat  land. 

This  Section  sets  forth  forest  re¬ 
source  conservation  standards  for  re¬ 
forestation  operations  to  ensure  that  a 
cover  of  commercial  tree  species,  non¬ 
commercial  tree  species,  shruhs  or  half 
shrubs,  sufficient  for  adequate  use  of 
available  growing  space,  is  established 
after  underground  mining  activities. 

(a)  Stocking,  Le.  the  number  of 
stems  per  unit  area,  will  be  used  to  de¬ 
termine  the  degree  to  which  space  is 
occupied  by  well  distributed  countable 
trees,  shrubs  or  half  shrubs. 

(1)  Root  crown  or  root  sprouts  over  1 
foot  in  height  shall  count  as  one 
toward  meeting  the  stocking  require¬ 
ments.  Where  multiple  stems  occur 
only  the  tallest  stem  will  be  counted. 

(2)  A  countable  tree  or  shrub  means 
a  tree  that  can  be  used  in  calculating 
the  degree  of  stocking  under  the  fol¬ 
lowing  criteria; 

(i)  the  tree  or  shrub  shall  be  in  place 
at  least  2  growing  seasons. 

(ii)  the  tree  or  shrub  shall  be  alive 
and  healthy,  and 

(iii)  the  tree  or  shrub  shall  have  at 
least  one  third  of  its  length  in  live 
crown. 

(3)  Rock  areas,  permanent  road  and 
surface  water  drainage  ways  on  the  re¬ 
vegetated  area  shall  not  require  stock¬ 
ing. 

(b)  The  following  are  the  minimum 
performance  standards  for  areas 
where  commercial  forest  land  is  the 
approved  postmining  land  use: 

(1)  The  area  shall  have  a  minimum 
stocking  of  450  trees  or  shrubs  per 
acre. 

(2)  A  minimum  of  75  percent  of 
countable  trees  or  shrubs  shall  be 
commercial  trees  species, 

(3)  The  number  of  trees  or  shrubs 
and  the  ground  cover  shall  be  deter¬ 
mined  using  procedures  described  in 
Section  817.116(bK3Kiv)  and 
817.117(a)  and  the  sampling  method 
iq>proved  by  the  regulatory  authority; 
when  the  stocking  is  equal  to  or  great¬ 
er  than  450  trees  or  shrubs  per  acre 
and  there  is  acceptable  groundcover, 
the  5  or  10  year  responsibility  period 
required  in  Section  816.116(b)  shall 
begin. 

(4)  Upon  expiration  of  the  5  or  10 
year  responsibility  period  and  at  the 
time  of  request  for  bond  release  each 
permittee  shall  provide  documentation 
showing  that  the  stocking  of  trees  and 
shrubs  and  the  groundcover  on  the  re¬ 
vegetated  area  satisfy  Sections 
817.116(bK3Xlv)  and  817.117(cXi). 

(c)  The  following  are  the  minimum 
performance  standards  for  areas 
where  woody  idants  are  used  for  wild¬ 
life  management,  recreation,  shelter 
belts,  or  forest  uses  other  than  com¬ 
mercial  forest  land: 

(1)  An  Inventory  of  trees,  half¬ 
shrubs  and  shrubs  shall  be  conducted 


on  established  reference  areas  accord¬ 
ing  to  methods  approved  by  the  regu¬ 
latory  authority.  This  inventory  shall 
contain  but  not  be  limited  to¬ 
tal  site  quality. 

(b)  stand  size, 

(c)  stand  condition, 

(d)  site  and  species  relations,  and 

(e)  iq>proprlate  forest  land  utiliza¬ 
tion  considerations; 

(2)  The  stocking  of  trees,  shrubs, 
half-shrubs,  and  the  ground  cover  es¬ 
tablished  on  the  revegetated  area  shall 
approximate  the  stocking  and  ground 
cover  on  the  reference  area  and  shall 
utilize  local  and  regional  recommenda¬ 
tions  regarding  species  composition, 
spacing  and  planting  arrangement. 
The  stocking  of  live  woody  plants 
shall  be  equal  to  or  greater  than  90 
percent  of  the  stocking  of  wood  plants 
of  the  same  life  form  on  the  reference 
area.  When  this  requirement  is  met 
and  acceptable  ground  cover  is 
achieved,  the  5  or  10  year  responsibili¬ 
ty  period  required  in  Section 
817.116(b)  shaU  begin. 

(3)  Upon  expiration  of  the  5  or  10 
year  responsibility  period  and  at  the 
time  of  request  for  bond  release  each 
permittee  shall  provide  documentation 
showing  that  (i)  the  woody  plants  es¬ 
tablished  on  the  revegetated  site  are 
equal  to  or  greater  than  90  percent  of 
the  stocking  of  live  woody  plants  of 
the  same  life  form  of  the  approved 
reference  areas  with  80  percent  statis¬ 
tical  confidence  and  (il)  the  groimd- 
cover  on  the  revegetated  area  satisfies 
Section  817.116(bX3Xiv).  Species  di¬ 
versity.  seasonal  variety  and  regenera¬ 
tive  ciq>acity  of  the  vegetation  of  the 
revegetated  area  shall  be  evaluated  on 
the  basis  of  the  results  which  could 
reasonably  be  expected  using  the  reve¬ 
getation  methods  described  in  the 
mining  and  reclamation  plan. 

(817.121  Subsidenee  control:  (Icncral  re- 
qairemcnte. 

(a)  Undergroimd  mining  activities 
shall  be  planned  and  conducted  so  as 
to  prevent  subsidence  from  causing 
material  damage  to  the  surface,  to  the 
extent  technologically  and  economi¬ 
cally  feasible,  and  so  as  to  maintain 
the  value  and  reasonably  foreseeable 
use  of  surface  lands.  This  may  be  ac¬ 
complished  by  leaving  adequate  coal  in 
place,  backfilling,  or  other  measures  to 
support  the  siirface,  or  by  conducting 
underground  mining  in  a  manner  that 
provides  for  planned  and  controlled 
subsidence.  Nothing  in  this  Chapter 
shall  be  construed  to  prohibit  the 
standard  method  of  room  and  pillar 
mining. 

(b)  The  person  engaged  in  under¬ 
ground  mining  activities  shall  comply 
with  all  provisions  of  the  subsidence 
control  plan  prepared  pursuant  to  30 
CFR  784.20  and  iqiproved  by  the  regu¬ 
latory  authority. 


(817.122  Subsidence  control:  Public 
notice. 

The  mining  schedule  shall  be  distrib¬ 
uted  by  mail  to  all  owners  of  property 
and  residents  within  the  area  above 
the  imderground  workings  and  adja¬ 
cent  areas.  Each  such  person  shall  be 
notified  by  mail  at  least  six  months 
prior  to  mining  beneath  his  or  her 
property  or  residence.  The  notification 
shall  contain,  as  a  minimum: 

(a)  Identification  of  specific  areas  in 
which  mining  will  take  place: 

(b)  Dates  of  mining  activities  that 
could  cause  subsidence  and  affect  spe¬ 
cific  structures;  and 

(c)  Measures  to  be  taken  to  prevent 
or  control  adverse  siulace  effects. 

( 817.124  Subsidence  control:  Surface 
owner  protection. 

(a)  Each  person  who  conducts  imder- 
groimd  mining  activities  shall  adopt 
all  measures  approved  by  the  regula¬ 
tory  authority  imder  30  CFR  784.20  to 
reduce  the  likelihood  of  subsidence,  to 
prevent  subsidence  causing  material 
damage  or  reducing  the  value  or  rea¬ 
sonably  forseeable  use  of  surface 
lands,  and  to  mitigate  the  effects  of 
any  such  damage  or  reduction  which 
may  occur. 

(b)  Each  person  who  conducts  un¬ 
derground  mining  which  results  in 
subsidence  that  causes  material 
damage  or  reduces  the  value  or  rea¬ 
sonably  forseeable  use  of  the  sivface 
lands  shall,  with  respect  to  each  sur¬ 
face  area  affected  by  subsidence— 

(1)  Restore,  rehabilitate,  or  remove 
and  replace  each  damaged  structure, 
feature  or  value,  promptly  after  the 
damage  is  suffer^  to  the  condition  it 
would  be  in  if  no  subsidence  had  oc¬ 
curred  and  restore  the  land  to  a  condi¬ 
tion  capable  of  supporting  reasonably 
forseeable  uses  it  was  ciqMtble  of  sup¬ 
porting  before  subsidence; 

(2)  Purchase  the  damaged  structure 
or  feature  for  its  fair  market,  pre-sub¬ 
sidence  value  and  shall  promptly  after 
subsidence  occurs,  to  the  extent  tech¬ 
nologically  and  economically  feasible, 
restore  the  land  surface  to  a  condition 
capable  and  appropriate  of  supporting 
the  purchased  structure,  and  other 
forseeable  uses  it  was  capable  of  sup¬ 
porting  before  mining.  Nothing  in  this 
paragnq>h  shall  be  deemed  to  grant  or 
authorize  an  exercise  of  the  power  of 
condemnation  or  the  right  of  eminent 
domain  by  any  person  engaged  in  un¬ 
derground  mining  activities:  or 

(c)  Each  person  who  conducts  under¬ 
ground  mining  activities  will  compen¬ 
sate  the  owner  of  any  surface  struc¬ 
ture  in  the  full  amount  of  the  diminu¬ 
tion  in  value  resulting  from  subsi¬ 
dence,  by  purchase  prior  to  mining  of 
a  noncancellable,  premium  preixsid  in¬ 
surance  policy  or  other  means  ap¬ 
proved  by  the  regulatory  authority  as 
assuring  before  mining  begins  that 
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payment  will  occur;  Indemnify  every 
penon  with  an  interest  in  the  surface 
for  all  damages  suffered  as  a  result  of 
the  subsidence:  and.  to  the  extent 
technologically  and  economically  fea¬ 
sible.  fully  restore  the  land  to  a  condi¬ 
tion  capable  of  maintaining  reason¬ 
ably  forseeable  uses  which  it  could 
support  before  subsidence. 

8  817.12t  SabsMencc  control:  Buffer 
lonee. 

(a)  Underground  mining  activities 
shall  not  be  conducted  beneath  or  ad- 

*  Jacent  to  any  perennial  stream,  or  im¬ 
poundment  having  a  storage  volume  of 
20  acre-feet  or  more,  unless  the  regula¬ 
tory  authority,  on  the  basis  of  detailed 
substirface  information,  determines 
that  subsidence  will  not  cause  material 
damage  to  streams,  water  bodies  and 
associate  structures.  If  subsidence 
causes  material  damage,  then  meas¬ 
ures  will  be  taken  to  the  extent  tech¬ 
nologically  and  economically  feasible 
to  correct  the  damage  and  to  prevent 
additional  subsidence  from  occurring. 

(b)  Underground  mining  activities 
beneath  any  aquifer  that  serves  as  a 
significant  source  of  water  supply  to 
any  public  water  system  shall  be  con¬ 
ducted  so  as  to  avoid  disruption  of  the 
aquifer  and  consequent  exchange  of 
ground  water  between  the  aquifer  and 
other  strata.  The  regulatory  authority 
may  prohibit  mining  in  the  vicinity  of 
the  aquifer  or  may  limit  the  percent¬ 
age  of  coal  extraction  to  protect  the 
aquifer  and  water  supply. 

(c)  Underground  mining  activities 
shall  not  be  conducted  beneath  or  in 
close  proximity  to  any  public  build¬ 
ings.  including  but  not  limited  to 
churches,  schools,  hospitals,  court¬ 
houses  and  government  offlees.  unless 
the  regulatory  authority,  on  the  basis 
of  detaUed  subsurface  information,  de¬ 
termines  that  subsidence  from  those 
activities  will  not  cause  material 
damage  to  these  structures  and  spe¬ 
cifically  authorizes  the  mining  activi¬ 
ties. 

(d)  The  regulatory  authority  shall 
suspend  underground  coal  mining 
under  urbanized  areas,  cities,  towns, 
and  communities,  and  adjacent  to  in¬ 
dustrial  or  commercial  buildings, 
major  impoundments  or  permanent 
streams,  if  imminent  danger  is  foimd 
to  inhabitants  of  the  urbanized  areas, 
cities,  towns,  or  communities. 

8  817.1S1  Ccssatkm  of  operatloiu:  Tempo¬ 
rary. 

(a)  Each  person  who  conducts  under¬ 
ground  mining  activities  shall  effec¬ 
tively  support  and  maintain  all  surface 
access  openings  to  underground  oper¬ 
ations.  and  secure  surface  facilities  in 
areas  in  which  there  are  no  current 
operations,  but  operations  are  to  be  re¬ 
sumed  under  an  approved  permit. 
Temporary  abandonment  shall  not  re- 
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lleve  a  perstm  of  his  or  her  obligation 
to  comply  with  any  provisions  of  the 
approved  permit. 

(b)  Before  temporary  cessation  of 
mining  and  reclamation  operations  for 
a  period  of  thirty  days  or  more,  or  as 
soon  as  it  is  known  that  a  temporary 
cessation  will  extend  beyond  30  days, 
each  person  who  conducts  under¬ 
ground  mining  activities  shall  submit 
to  the  regulatory  authority  a  notice  of 
intention  to  cease  or  abandon  oper¬ 
ations.  This  notice  shall  include  a 
statement  of  the  exact  number  of  sur¬ 
face  acres  and  the  horizontal  and  ver¬ 
tical  extent  of  sub-surface  strata 
which  have  been  in  the  permit  area 
prior  to  cessation  or  abandonment,  the 
extent  and  kind  of  reclamation  of  sur¬ 
face  area  which  will  have  been  accom¬ 
plished.  and  identification  of  the  back¬ 
filling.  regrading,  revegetation,  envi¬ 
ronmental  monitoring,  underground 
opening  closures  and  water  treatment 
activities  that  will  continue  during  the 
temporary  cessation. 

8817.132  CcMsUon  of  opcratkHit:  Perma¬ 
nent. 

(a)  The  person  who  conducts  under¬ 
ground  mining  activities  shall  close  or 
badtfill  or  otherwise  permanently  re¬ 
claim  all  affected  areas,  in  accordance 
with  this  Chapter  and  according  to 
the  permit  approved  by  the  regulatory 
authority. 

(b)  All  surface  equipment,  struc¬ 
tures,  or  other  facilities  not  required 
for  continued  underground  mining  ac¬ 
tivities  and  monitoring,  unless  ap¬ 
proved  as  suitable  for  the  poetmining 
land  use  or  envinmmental  monitoring, 
shall  be  removed  and  the  affected 
lands  reclaimed. 

8  817.133  Postmining  land  use. 

(a)  General.  Surface  land  areas  af¬ 
fected  by  mining  activities  shall  be  re¬ 
stored  in  a  timely  manner— 

(1)  To  conditions  that  are  capable  of 
supporting  the  use  which  they  were 
capable  of  supporting  before  any 
mining; 

(2)  To  higher  or  better  uses  achiev¬ 
able  under  criteria  and  procedures  of 
this  Section. 

(b)  Determining  pre-mining  use  of 
land.  The  premining  uses  of  land  to 
which  the  poetmining  land  use  is  com¬ 
pared  shall  be  those  uses  which  the 
land  previously  supported,  if  the  land 
had  not  been  previously  mined  and 
had  been  properly  managed. 

(1)  The  postmining  land  use  for  land 
that  has  been  previously  mined  and 
not  reclaimed  shall  be  Judged  on  the 
basis  of  the  highest  and  best  use  that 
can  be  achieved  and  is  compatible  with 
surrounding  areas. 

(2)  The  postmining  land  use  for  land 
that  has  received  improper  manage¬ 
ment  shall  be  Judged  <»  the  basis  of 
the  premlnlng  use  of  surrounding 
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lands  that  have  received  mroper  man- 
agmnent. 

(3)  If  the  premining  use  of  the  land 
was  changed  within  5  years  of  the  be¬ 
ginning  of  mining,  the  cunparison  of 
postmining  use  to  premining  use  shall 
include  a  cfxapaiison  with  the  historic 
use  of  the  land  as  well  as  its  use  imme¬ 
diately  preceding  mining. 

(c)  Prior  to  the  release  of  lands  from 
the  permit  area  in  accordance  with  30 
cm  807.13(c)  the  permit  area  shall  be 
restored,  in  a  tlme^  manner,  either  to 
conditions  capaUe  of  smarting  the 
uses  they  were  capable  of  supporting 
before  any  mining  or  to  conditions  ca¬ 
pable  of  supporting  approved  alterna¬ 
tive  land  uses.  Alternative  land  uses 
may  be  ^>proved  by  the  regulatory  au¬ 
thority  after  consultation  with  the 
landowner  or  the  land  management 
agency  having  Jurisdiction  over  the 
lands,  if  the  following  criteria  are  met: 

(1)  The  pr(H>08ed  postmining  land 
use  is  compatible  with  adjacent  land 
use  and.  where  impUcable,  with  exist¬ 
ing  local.  State,  or  Federal  land  use 
policies  and  pla^  a  written  statement 
of  the  views  of  the  authorities  with 
statutory  responsibilities  for  land  use 
policies  and  plans  shall  have  been  sub¬ 
mitted  to  the  regulatory  authority 
within  60  days  of  notice  by  the  regula¬ 
tory  authority  before  imderground 
mining  activities  begin.  Any  required 
improval  of  local.  State,  or  Federal 
land  management  agencies,  including 
any  necessary  zoning  or  other  changes 
required  for  the  land  use.  shall  have 
been  obtahied  and  shall  remain  valid 
throughout  the  undergroimd  mining 
activities. 

(2)  Specific  plans  shall  be  prepared 
and  submitted  to  the  regulatory  au¬ 
thority  which  show  the  feasibility  of 
the  postmining  land  use  as  related  to 
projected  land  use  trends  and  markets 
and  that  Include  a  schedule  showing 
how  the  proposed  use  will  be  devel¬ 
oped  and  achieved  within  a  reasonable 
time  after  mining  and  be  sustained. 
The  regulatory  authority  may  require 
appropriate  demonstrations  to  show 
that  the  planned  procedures  are  feasi¬ 
ble,  reascmable,  and  integrated  with 
mining  and  reclamation,  and  that  the 
plans  will  result  in  successful  reclama¬ 
tion. 

(3)  Provision  of  any  necessary  public 
facilities  shall  be  ensured  as  evidenced 
by  letters  of  commitment  from  parties 
other  than  the  person  who  conducts 
underground  mining  activities,  as  ap¬ 
propriate.  to  provide  them  in  a 
manner  compatible  with  the  plans 
sutxnltted  under  30  CFR  784.15.  The 
letters  shall  be  sulmiltted  to  the  regu¬ 
latory  authority  before  underground 
mining  activities  begin. 

(4)  Speclflc  and  feasible  plans  are 
submitted  to  the  regulatory  authority 
which  show  that  financing  and  attain¬ 
ment  and  maintenance  of  the  postmin- 
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ing  land  use  are  feasible  and.  if  ai^ro- 
priate.  are  supported  by  letters  of 
commitment  from  parties  other  than 
the  person  who  conducts  the  under- 
groimd  mining  activities. 

(5)  Plans  for  the  postmining  land 
use  shall  have  been  designed  under 
the  general  supervision  of  a  registered 
professional  engineer,  or  other  appro¬ 
priate  professional,  who  will  ensure 
that  the  plans  conform  to  applicable 
accepted  standards  for  adequate  land 
stability,  drainage,  vegetative  cover, 
and  esthetic  desi^  appropriate  for 
the  postmining  use  of  the  site. 

(6)  The  proposed  use  or  uses  will  nei¬ 
ther  present  actual  or  probable  hazard 
to  public  health  or  safety  nor  will  they 
pose  any  actual  or  probable  threat  of 
water  flow  diminution  or  pollution. 

(7)  The  use  or  uses  will  not  involve 
unreasonable  delays  in  reclamation. 

(8)  Necessary  approval  of  measures 
to  prevent  or  mitigate  adverse  effects 
on  fish,  wildlife,  and  related  environ¬ 
mental  values  and  threatened  or  en¬ 
dangered  plants  shall  have  been  ob¬ 
tained  from  the  regulatory  authority 
and  iq)propriate  State  and  Federal 
fish  and  wildlife  management  agencies 
have  been  provided  a  60-day  period  in 
which  to  review  the  plan  before  under¬ 
ground  mining  activities  begin. 

(9)  Proposals  to  change  premining 
land  uses  of  range,  fish  and  wildlife 
habitat,  forest  land,  hayland,  or  pas¬ 
ture  to  a  postmining  cropland  use, 
where  the  cropland  would  require  con¬ 
tinuous  maintenance  such  as  seeding, 
plowing,  cultivation,  fertilization,  or 
other  similar  practices  to  be  practica¬ 
ble  or  to  comply  with  applicable  Fed¬ 
eral,  State,  and  local  laws,  have  been 
reviewed  by  the  regulatory  authority 
to  ensure  that— 

(i)  There  is  a  firm  written  commit¬ 
ment  by  the  person  who  conducts  im- 
derground  mining  activities  or  by  the 
landowner  or  land  manager  to  provide 
sufficient  crop  management  after  re¬ 
lease  of  applicable  performance  bonds 
under  Subchapter  J  and  Sections 
817.111-817.117,  to  assure  that  the  pro¬ 
posed  postmining  cropland  use  re¬ 
mains  practical  and  reasonable; 

(ii)  There  is  sufficient  water  availa¬ 
ble  and  committed  to  maintain  crop 
production;  and 

(iii)  TopsoU  quality  and  depth  are 
sufficient  to  support  the  propo^  use. 

§  817.150  Roads:  Class  1:  General. 

(a)  Each  person  who  conducts  under¬ 
ground  mining  activities  shall  design, 
construct  or  reconstruct,  utilize,  and 
maintain  Clam  I  Roads  and  restore 
the  area  to  meet  the  requirements  of 
30  CFR  816.151-816.156  and  to  control 
or  minimize  erosion  and  siltation,  air 
and  water  pollution,  and  damage  to 
public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 


Class  I  Roads  shall  not  cause  damage 
to  fish,  wildlife,  and  related  environ¬ 
mental  values  and  shall  not  cause  ad¬ 
ditional  contributions  of  suspended 
solids  to  streamflow  or  to  runoff  out¬ 
side  the  permit  area.  Any  such  contri¬ 
butions  shall  not  be  in  excess  of  limi¬ 
tations  of  State  or  Federal  law. 

(c)  All  Class  I  Roads  shall  be  re¬ 
moved  and  the  land  affected  regraded 
and  revegetated  in  accordance  with 
the  requirements  of  30  CFR  817.156 
unless— 

(1)  Retention  of  the  road  is  iq>- 
proved  as  part  of  the  approved  post- 
mining  land  use  or  as  being  necessary 
to  control  erosion  adequately; 

(2)  The  necessary  maintenance  is  as¬ 
sured;  and 

(3)  All  drainage  is  controlled  accord¬ 
ing  to  30  CFR  817.153. 

(d)  (1)  The  design  and  construction 
or  reconstruction  of  Class  I  Roads 
shall  be  certified  by  a  registered  qimli- 
fied  professional  engineer  in  accord¬ 
ance  with  30  CFR  817.151-817.154, 
except  to  the  extent  that  alternative 
specifications  are  used.  Alternative 
specifications  may  be  used  only  after 
approval  by  the  regulatory  authority 
upon  a  demonstration  by  a  registered 
qualified  professional  engineer  that 
they  will  result  in  performance  equal 
to  or  better  than  that  resulting  from 
Class  I  Roads  complying  with  30  CFR 
817.151-817.156. 

(2)  The  design  shall  incorporate  the 
demand  for  mobility  and  travel  effi¬ 
ciency,  based  on  geometric  criteria, 
both  horizontal  and  vertical,  appropri¬ 
ate  for  the  anticipated  volume  of  traf¬ 
fic  and  weight  and  speed  of  vehicles  to 
be  used. 

§  817.151  Roads:  Class  I:  Location. 

(a)  Class  I  Roads  shall  be  located,  in¬ 
sofar  as  possible,  on  ridges  or  on  the 
most  stable  available  slopes  to  mini¬ 
mize  erosion. 

(b)  No  part  of  any  Class  I  Road  shall 
be  located  in  the  channel  of  an  inter¬ 
mittent  or  perennial  stream  unless 
specifically  approved  by  the  regula¬ 
tory  authority. 

(c)  Stream  fords  are  prohibited 
imless  they  are  specifically  approved 
by  the  regulatory  authority  as  tempo¬ 
rary  routes  during  periods  of  construc¬ 
tion.  The  fords  shall  not  adversely 
affect  stream  sedimentation  or  fish, 
wildlife,  and  related  environmental 
values.  All  other  stream  crossings  shall 
be  made  using  bridges,  culverts,  or 
other  structures  designed,  constructed, 
and  maintained  to  meet  the  require¬ 
ments  of  30  CFR  817.153. 

(d)  Class  I  Roads  shall  be  located  to 
minimize  downstream  sedimentation 
and  flooding. 


$817,152  Roads:  Class  I:  Design  and  con¬ 
struction. 

Class  I  Roads  shall  be  designed  and 
constructed  or  reconstructed  in  com¬ 
pliance  with  the  following  standards 
in  order  to  control  subsequent  erosion 
and  disturbance  of  the  hydrologic  bal¬ 
ance: 

(a)  Vertical  alinement.  Except  where 
lesser  grades  are  necessary  to  control 
site-specific  conditions,  maximum  road 
grades  shall  be  as  follows: 

(1)  The  overall  grade  shall  not 
exceed  loilOh  (10  percent). 

(2)  The  maximum  pitch  grade  shall 
not  exceed  lt;:6.5h  (15  percent). 

(3)  There  shall  be  not  more  than  300 
feet  of  pitch  grade  exceeding  10  per¬ 
cent  within  any  consecutive  1,000  feet 
of  CHass  I  Roads,  but  in  no  case  shall 
there  be  any  pitch  grade  over  15  per¬ 
cent. 

(b)  Horizontal  alinement.  Class  I 
Roads  shall  have  horizontal  alinement 
as  consistent  with  the  existing  topog¬ 
raphy  as  possible,  and  shall  provide 
the  alinement  required  to  meet  the 
performance  standards  of  30  CFR 
817.150-817.156.  The  alinement  shall 
be  determined  in  accordance  with  the 
anticipated  volume  of  traffic  and 
weight  and  speed  of  vehicles  to  be 
used.  Horizontal  and  vertical  aline¬ 
ment  shall  be  coordinated  to  ensure 
that  one  will  not  adversely  affect  the 
other  and  to  ensure  that  the  road  will 
not  cause  environmental  damage. 

(c)  Road  cuts. 

(1) *Cut  slopes  shall  not  be  steeper 
than  specifically  authorized  by  the 
regulatory  authority  which  shall  not 
authorize  slopes  steeper  than  lt;:1.5h 
in  unconsolidated  materials  or  lo:0.25/t 
in  rock,  except  that  steeper  slopes  may 
be  specifically  authorized  by  the  regu¬ 
latory  authority  if  geotechnical  analy¬ 
sis  demonstrates  that  a  minimum 
safety  factor  of  1.5  can  be  maintained. 

(2)  Topsoil  or  other  materials  suit¬ 
able  under  30  CFR  817.22  shall  be 
placed  on  all  cut  slopes  of  lo:1.5h  or 
flatter  to  aid  in  establishing  vegeta¬ 
tion  and  to  minimize  erosion.  Topsoil 
depth  shall  be  adequate  to  support 
vegetation  necessary  to  control  ero¬ 
sion. 

(3)  Temporary  erosion-control  meas¬ 
ures  shall  be  implemented  during  con¬ 
struction  to  minimize  sedimentation 
and  erosion  until  permanent  control 
measures  can  be  established. 

(d)  Road  embankments.  Embank¬ 
ment  sections  shall  be  constructed  in 
accordance  with  the  following  provi¬ 
sions: 

(1)  All  vegetative  material  and  top¬ 
soil  shall  be  removed  from  the  em¬ 
bankment  foundation  during  construc¬ 
tion  to  increase  stability,  and  no  vege¬ 
tative  material  or  topsoil  shall  be 
placed  beneath  or  in  any  Class  I  Road 
embankment. 
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(2)  Where  an  embankment  is  to  be 
placed  on  side  slopes  exceeding  lo:5A 
(20  percent),  the  existing  ground  shall 
be  plowed,  stepped,  or,  if  in  bedrock, 
keyed  in  a  manner  which  increases  the 
stability  of  the  fill.  The  keyway  shall 
be  a  minimum  of  10  feet  in  width  and 
shall  extend  a  minimum  of  2  feet 
below  the  toe  of  the  fill. 

(3)  Material  containing  by  volume 
less  than  25  percent  of  rock  larger 
than  6  inches  in  greatest  dimension 
shall  be  spread  in  successive  uniform 
layers  not  exceeding  12  inches  in 
thickness  before  compaction. 

(4)  Where  the  material  for  an  em¬ 
bankment  consists  of  large-size  rock, 
broken  stone,  or  fragmented  material 
that  makes  placing  it  in  12-inch  layers 
impossible  under  Paragn4>h  (dK3)  of 
this  Section,  the  embankment  shall  be 
constructed  in  uniform  layers  not  ex¬ 
ceeding  in  thickness  the  i4>proximate 
average  size  of  the  rock  used,  but  the 
layers  shall  not  exceed  36  inches  in 
thickness.  Rock  shall  not  be  dumped 
in  final  position,  but  shall  be  distribut¬ 
ed  by  blading  or  dozing  in  a  manner 
that  will  ensure  proper  placement  in 
the  embankment,  so  that  voids,  pock¬ 
ets,  and  bridging  will  be  reduced  to  a 
minimum.  The  final  layer  of  the  em¬ 
bankment  shall  meet  the  requirements 
of  Paragnq>h  (dX3)  of  this  Section. 

(5)  Each  layer  of  the  embankment 
shall  be  completed,  leveled,  and  com¬ 
pacted  before  the  succeeding  layer  is 
placed.  Loads  of  material  shall  be  lev¬ 
eled  as  placed  and  kept  smooth.  The 
successive  layers  shall  be  compacted 
evenly  by  routing  the  hauling  and  lev¬ 
eling  equipment  over  the  entire  width 
of  the  embankment.  This  procedure 
shall  be  continued  until  no  visible 
horizontal  movement  of  the  embank¬ 
ment  material  is  apparent. 

(6)  Embankment  layers  shaU  be 

compacted  as  necessary  to  ensure  that 
the  embankment  is  adequate  to  sup¬ 
port  the  anticipated  volume  of  traffic 
and  weight  and  speed  of  vehicles  to  be 
used.  In  selecting  the  method  to  be 
used  for  placing  embankment  materi¬ 
al,  consideration  shall  be  given  in  the 
design  to  such  factors  as  the  founda¬ 
tion,  geological  structure,  soils,  type  of 
construction,  and  equipment  to  be 
used.  A  structural  and  foundation 
analysis  shall  be  performed  to  estab¬ 
lish  design  standards  for  embankment 
stability  appropriate  to  the  site.  Publi¬ 
cations  of  The  American  Association 
of  State  Highway  and  Traffic  Officers 
(AASHTO),  including  AA8HTO  T-99, 
T-180,  T-91,  and  the  modified 

AASHTO  test,  or  other  specifications 
generally  recognized  by  transportation 
engineers  as  adequate  for  design  of 
highway  embankments,  shall  be  used 
to  determine  the  degree  of  compaction 
required,  on  the  basis  of  soil  type  and 
the  anticipated  volume  of  traffic  and 
weight  and  speed  of  vehicles  to  be 
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u^.  Compaction  effort  shall  be  ade¬ 
quate  to  achieve  the  degree  of  compac¬ 
tion  required.  No  lift  shall  be  placed 
on  a  layer  until  the  design  density  is 
achieved  throughout  the  layer. 
AASHTO  specifications  such  as  T-99, 
T-180,  the  modified  AASHTO  test,  or 
other  comparable  specifications  iq;>- 
proved  by  the  regulatory  authority 
shall  be  used  as  guidelines  for  the  de¬ 
termination  of  the  maximum  dry  den¬ 
sity  for  granular  materials. 

(7)  Bfaterial  shall  be  placed  in  an 
embankment  only  when  its  moisture 
content  is  within  acceptable  levels  to 
achieve  design  compaction. 

(8)  Embankment  slopes  shall  not  be 
steeper  than  lo:2h,  except  that  where 
the  embankment  material  is  a  mini¬ 
mum  of  85  percent  rock,  slopes  shall 
not  be  steeper  than  lo:1.35h  if  it  has 
been  demonstrated  to  the  regulatory 
authority  that  embankment  stability 
will  resiilt.  Where  rock  embankments 
are  constructed  they  shall  meet  the  re¬ 
quirements  of  Paragraph  (dK4)  of  this 
Section. 

(9)  The  minimum  safety  factor  for 
all  embankments  shall  be  1.25,  or  such 
higher  factor  as  the  regulatory  au¬ 
thority  may  specify. 

(10)  The  road  surface  shall  be  sloped 
toward  the  ditch  line  at  a  minimum 
rate  of  one-quarter  inch  per  foot  of 
surface  width,  or  crowned  at  a  mini¬ 
mum  rate  of  one-quarter  inch  per  foot 
of  surface  width  as  measured  from  the 
centerline  of  the  road. 

(11)  All  material  used  in  embank¬ 
ments  shall  be  suitable  for  use  under 
Paragraphs  (dKl)-(8)  of  this  Section. 
The  material  shall  be  reasonably  free 
of  organic  material,  coal  or  coal  blos¬ 
som,  frozen  materials,  wet  or  peat  ma¬ 
terial,  natural  soils  containing  organic 
matter,  or  any  other  material  consid¬ 
ered  unsuitable  by  the  regulatory  au¬ 
thority  for  use  in  embankment  con¬ 
struction. 

(12)  Excess  or  unsuitable  material 
from  excavations,  as  defined  in  Para¬ 
graph  (dXll)  of  this  Section,  shall  be 
disposed  of  in  accordance  with  30  CFR 
817.71.  Acid-  and  toxic-forming  materi¬ 
als  shall  be  disposed  of  in  accordance 
with  30  CFR  817.48,  817.81,  and 
817.103. 

(13)  Acid-producing  materials  shall 
be  permitted  for  constructing  embank¬ 
ments  for,  only  those  Class  I  Roads 
constructed  or  reconstructed  on  coal 
processing  waste  banks  and  only  if  it 
has  been  demonstrated  to  the  regula¬ 
tory  authority  that  no  additional  acid 
will  leave  the  confines  of  the  coal 
processing  waste  bwk.  In  no  case  shall 
acid-bearing  refuse  material  be  used 
outside  the  confines  of  the  coal  proc¬ 
essing  waste  bank.  Restoration  of  the 
road  shall  be  in  accordance  with  the 
requirements  of  30  CFR  817.103- 
817.117. 
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(14)  Topsoil  or  other  materials  suit¬ 
able  under  30  CFR  817.22  shall  be 
placed  on  all  embankment  slopes  of 
lv:1.5h  or  flatter  to  aid  in  establishing 
vegetation  and  to  minimize  erosion. 
Topsoil  material  depth  shall  be  ade¬ 
quate  to  support  vegetation  and  to 
prevent  erosion. 

(15)  Temporary  erosion-control 
measures  shall  be  incorporated  during 
construction  to  control  sedimentation 
and  minimize  erosion  until  permanent 
control  measures  can  be  establish^. 

(e)  Topsoil  removal.  Before  initi¬ 
ation  of  construction  or  reconstruction 
of  a  Class  I  Road,  topsoil  and  other 
materials,  as  determined  under  30 
CFR  817.22,  shall  be  removed  from  the 
design  roadbed,  shoulders,  and  surface 
where  associated  structures  will  be 
placed,'  and  shall  be  stored  in  accord¬ 
ance  with  30  CFR  817.23. 

S  817.153  Roads:  Class  I:  Drainage. 

(a)  Qeneral. 

(1)  Each  Class  I  Road  shall  be  de¬ 
signed,  constructed,  or  reconstructed, 
and  maintained  to  have  adequate 
drainage,  using  structures,  such  as,  but 
not  limited  to,  ditches,  cross  drains, 
and  ditch  relief  drains.  The  water-con¬ 
trol  ssrstem  shall  be  designed  to  safely 
pass  the  peak  runoff  from  a  10-year, 
24-hour  precipitation  event  or  a  great¬ 
er  event  if  required  by  the  regulatory 
authority. 

(2)  Sediment  control  shall  comply 
with  30  CFR  817.42  and  817.45. 

(3)  Vegetation  shall  not  be  cleared 
for  more  than  the  width  necessary  for 
road  and  associated  ditch  construc¬ 
tion.  to  serve  traffic  needs  and  for  util¬ 
ities. 

(b)  Ditches. 

(1)  A  ditch  shall  be  provided  on  both 
sides  of  a  through-cut  and  on  the 
inside  shoulder  of  a  cut-and-fill  sec¬ 
tion,  with  ditch  relief  cross-drains 
spaced  according  to  grade.  Water  shall 
be  intercepted  before  reaching  a 
switchback  or  large  fill  and  drained 
safely  away  in  accordance  with  this 
Section.  Water  from  a  fill  or  switch- 
back  shall  be  released  below  the  fill, 
through  conduits  or  in  rlprapped 
channels,  and  shall  not  be  discharged 
onto  the  fill.  Drainage  ditches  shall  be 
placed  at  the  toe  of  all  cut  sl<H>es 
formed  by  the  construction  of  roads. 

(2)  On  flat  sections  of  Class  I  Roads 
where  rolling  topognuDhy  is  insuffi¬ 
cient  to  provide  natimal  ditch  drain¬ 
age.  the  road  grade  shall  be  undulated 
to  provide  for  free  flow  of  water  in  the 
ditch  section.  Road  sections  may  be 
constructed  to  elevate  the  road  surface 
above  the  original  ground  surface  to 
facilitate  drainage. 

(c)  Culverts  and  bridges.  (IXi)  Cul¬ 
verts  with  an  end  area  of  35  square 
feet  or  less  shall  be  designed  to  safely 
pass  the  10-year,  24-hour  precipitation 
event  without  a  head  of  water  at  the 
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entrance.  Culverts  with  an  end  area  of 
greater  than  35  square  feet,  and 
bridges  with  spans  of  30  feet  or  less, 
shall  be  designed  to  safely  pass  the  20- 
year.  24-hour  precipitation  event. 
Bridges  with  spans  of  more  than  30 
feet  shall  be  designed  to  safely  pass 
the  100-year.  24-hour  precipitation 
event,  or  a  laiver  event  as  specified  by 
the  regulatory  authority. 

(ii)  Drainage  pipes  and  culverts  shall 
be  constructed  to  avoid  plugging  or 
colli4>se  and  erosion  at  inlets  and  out¬ 
lets. 

(ill)  Trash  racks  and  debris  basins 
shall  be  installed  in  the  drainage  area 
wherever  debris  from  the  drainage 
area  could  impair  the  functions  of 
drainage  and  sediment-control  struc¬ 
tures. 

(iv)  All  adverts  shall  be  covered  by 
compacted  fill  to  a  minimum  depth  of 
1  foot. 

(V)  Culverts  shall  be  designed,  con¬ 
structed,  and  maintained  to  sustain 
the  vertical  soil  pressure,  the  passive 
resistance  of  the  foundation,  and  the 
weight  of  vehicles  to  be  used. 

(2)  Culverts  for  road  surface  drain¬ 
age  only,  shall  be  constructed  in  ac¬ 
cordance  with  the  following: 

(i)  Unless  otherwise  authorized  or 
required  tmder  Paragraphs  (ii)  or  (ill) 
of  this  Section,  culverts  shall  be 
spaced  as  follows: 

(A)  Spacing  shall  not  exceed  1,000 
feet  on  grades  of  0  to  3  percent. 

(B)  Spacing  shall  not  exceed  800  feet 
on  grades  of  3  to  6  percent. 

(C)  Spacing  shall  not  exceed  500  feet 
on  grades  of  6  to  10  percent. 

(D)  Spacing  shall  not  exceed  300  feet 
on  grades  of  10  percent  or  greater. 

(ii)  Culverts  at  closer  intervals  than 
the  maximum  in  Paragraph  (cK2Ki)  of 
this  S^ion  shall  be  installed  if  re¬ 
quired  by  the  regulatory  authority  as 
iq}propriate  for  the  erosive  properties 
of  the  soil  or  to  accommodate  flow 
from  small  intersecting  drainages. 

(ill)  Culverts  may  be  constructed  at 
greater  intervals  than  the  maximum 
indicated  in  Paragraph  (cK2Ki)  of  this 
Section  if  authorized  by  the  regula¬ 
tory  authority  upon  a  finding  that 
greater  spacing  will  not  increase  ero¬ 
sion. 

(iv)  Culverts  shall  cross  the  road  at 
not  less  than  a  30  degree  angle  down¬ 
grade. 

(V)  Culverts  may  be  designed  to 
carry  less  than  the  peak  runoff  from  a 
lO-year,  24-hour  precipitation  event  if 
the  ditch  will  not  overtop  and  will 
remain  stable. 

(vl)  The  inlet  end  shall  be  protected 
by  a  rock  headwall  or  other  material 
approved  by  the  regulatory  authority 
as  adequate  protection  against  erosion 
of  the  headwall.  The  water  shall  be 
discharged  below  the  ^  of  the  fill 
through  conduits  or '  in  riprapped 
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channels  and  shall  not  be  discharged 
onto  the  fill. 

(d)  Natural  drainage.  Natural-chan¬ 
nel  drainageways  shall  not  be  altered 
or  relocated  for  road  construction  or 
reconstruction  without  the  prior  ap¬ 
proval  of  the  regulatory  authority,  in 
accordance  with  30  CFR  817.43  and 
817.44.  The  regulatory  authority  may 
approve  alterations  and  relocations 
only  if— 

(1)  The  natural-channel  drainage  is 
not  blocked; 

(2)  No  significant  damage  occurs  to 
the  hydrologic  balance;  and 

(3)  There  is  no  adverse  impact  on  ad¬ 
joining  landowners. 

ie)  Stream  crossings.  Drainage  struc¬ 
tures  are  required  for  stream  channel 
crossings.  Drainage  structures  shall 
not  affect  the  nonqal  flow  or  gradient 
of  the  stream,  or  adversely  affect  fish 
migration  and  aquatic  habitat  or  relat¬ 
ed  environmental  values. 

i  817.154  Roads:  Class  I:  Snrfacing. 

(a)  Class  I  Roads  shall  be  surfaced 
with  rock,  crushed  gravel,  asphalt,  or 
other  material  q>proved  by  the  regula¬ 
tory  authority  as  sufficiently  durable 
for  the  anticipated  volume  of  traffic 
and  weight  and  speed  of  vehicles  to  be 
used. 

(b)  Acid-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

S  817.155  Roads:  Class  I:  Maintenance. 

(a)  Class  I  Roads  shall  be  main¬ 
tained  in  such  a  manner  that  the  re¬ 
quired  or  approved  design  standards 
are  met  throughout  the  life  of  the 
entire  transportation  facility  including 
surface,  shoulders,  parking  and  side 
areas,  approach  structures,  erosion 
control  devices,  cut-and-fill  sections, 
and  such  traffic-control  devices  as  are 
necessary  for  safe  and  efficient  utiliza¬ 
tion  of  the  road. 

(b)  Class  I  Road  maintenance  shall 
include  repairs  to  the  road  surface, 
blading,  filling  of  potholes,  and  re¬ 
placement  of  gravel  or  asphalt.  It  shall 
include  revegetating,  bnish  removal, 
watering  for  dust  control,  and  minor 
reconstruction  of  road  segments  as 
necessary. 

(c)  Class  I  Roads  damaged  by  cata¬ 
strophic  events  such  as  floods  or 
earthquakes  shall  not  be  used  until  re¬ 
construction  of  damaged  road  ele¬ 
ments.  The  reconstruction  shall  be 
completed  as  soon  as  practicable  after 
the  damage  has  occun^. 

8  817.156  Roads:  Class  I:  Restoration. 

(a)  Unless  the  regulatory  authority 
approves  retention*  of  a  Class  I  Road 
as  suitable  for  the  approved  postmin¬ 
ing  land  use,  immediately  after  the 
road  is  no  longer  needed  for  oper¬ 
ations.  reclamation,  or  monitoring— 

(1)  The  road  shall  be  closed  to  ve¬ 
hicular  traffic; 


(2)  The  natural-drainage  patterns 
shall  be  restored; 

(3)  All  bridges  and  culverts  shall  be 
removed; 

(4)  Roadbeds  shall  be  ripped, 
plowed,  and  scarified; 

(5)  Fill  slopes  shall  be  rounded  or  re¬ 
duced  and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natu¬ 
ral-drainage  restoration  standards; 

(6)  Cut  slopes  shall  be  shaped  to 
blend  with  the  natural  contom^. 

(7)  Cross  drains,  dikes,  and  water 
bars  shall  be  constructed  to  minimize 
erosion; 

(8)  Terraces  shall  be  constructed  as 
necessary  to  prevent  excessive  erosion 
and  to  provide  long-term  stability  in 
cut-and-fill  slopes;  and 

(9)  Road  surfaces  shall  be  covered 
with  topsoil  in  accordance  with  30 
CFR  817.24(b)  and  revegetated  in  ac¬ 
cordance  with  30  CFR  817.111-817.116. 

(b)  Unless  otherwise  authorized  by 
the  regulatory  authority,  all  road-sur¬ 
facing  materials  shall  be  removed, 
hauled  or  conveyed,  and  disposed  of 
under  30  CFR  817.89. 

9817.160  Roads:  ClaM  Ik  GcncraL 

(a)  Each  person  who  conducts  under¬ 
ground  mining  activities  shall  design, 
construct  or  reconstruct,  utilize,  and 
maintain  Class  II  Roads  and  restore 
the  area  to  meet  the  requirements  of 
30  CFR  817.161-817.166  and  to  control 
or  minimize  erosion  and  siltation,  air 
and  water  pollution,  and  damage  to 
public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 
Class  II  Roads  shall  not  cause  damage 
to  fish,  wildlife,  and  related  environ¬ 
mental  values  and  shall  not  cause  ad¬ 
ditional  contributions  of  suspended 
solids  to  streamflow  or  to  runoff  out¬ 
side  the  permit  area.  Any  such  contri¬ 
butions  shall  not  be  in  excess  of  limi¬ 
tations  of  State  or  Federal  law. 

(c)  All  CHass  II  Roads  shall  be  re¬ 
moved  and  the  land  affected  regraded 
and  revegetated  in  accordance  with 
the  requirements  of  30  CFR  817.166, 
imless— 

(1)  Retention  of  the  road  is  ap¬ 
proved  as  part  of  the  approved  post¬ 
mining  land  use  or  as  bei^  necessary 
to  control  erosion  adequately; 

(2)  The  necessary  maintenance  is  as¬ 
sured;  and 

(3)  All  drainage  is  controlled  accord¬ 
ing  to  30  CFR  817.163. 

(d)  (1)  Class  II  Roads  shall  be  de¬ 
signed  and  constructed  in  accordance 
with  30  CFR  817.161-817.164  except  to 
the  extent  that  alternative  specifica¬ 
tions  are  used.  Alternative  specifica¬ 
tions  may  be  used  only  after  iqiproval 
by  the  regulatory  authority  upon  a 
demonstration  by  a  qualified  profes¬ 
sional  engineer  that  they  will  result  in 
performance  equal  or  better  than  that 
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resulting  from  Class  n  Roads  comply* 
ing  with  30  CFR  817.161-817.166. 

(2)  The  design  shall  incorporate  con¬ 
sideration  of  the  needs  of  the  specific 
uses  of  the  road  in  addition  to  travel 
efficiency.  To  the  extent  that  the  an¬ 
ticipated  volume  of  traffic  or  weight 
or  speed  of  vehicles  to  be  used  requires 
higher  standards  than  those  set  forth 
in  30  CFR  817.161-817.166,  such  higher 
standards  shall  be  incorporated  in  the 
desigix  construction  or  reconstruction, 
and  miaintenance  of  Class  II  Roads. 

S  817.161  Roads:  Class  II:  LocatkMi. 

(a)  Class  n  Roads  shall  be  located. 
Insofar  as  possible,  on  ridges  or  on  the 
most  stable  available  slopes  to  mini¬ 
mize  erosion. 

(b)  No  part  of  any  Class  n  Road 
shall  be  located  in  the  channel  of  an 
intermittent  or  perennial  stream 
•unless  specifically  •iq>proved  by  the 
regulatory  authority. 

(c)  Stream  fords  are  prohibited 
unless  they  are  specifically  approved 
by  the  reg^tory  authority  as  tempo¬ 
rary  routes  during  periods  of  construc¬ 
tion.  The  fords  shall  not  adversely 
affect  stream  sedimentation  or  fish, 
wildlife,  and  related  environmental 
values.  All  other  stream  crossings  shall 
be  made  using  bridges,  culverts,  or 
other  structiu^  designed,  construct¬ 
ed.  and  maintained  to  meet  the  re¬ 
quirements  of  30  CFR  817.163. 

(d)  Class  n  Roads  shall  be  located  to 
minimize  downstream  sedimentation 
and  flooding. 

1817.162  Roads:  dsM  II:  Design  and  coii- 
struetion. 

Class  n  Roads  shall  be  designed  and 
constructed  or  reconstructed  in  com¬ 
pliance  with  the  following  standards 
in  order  to  control  subsequent  erosion 
and  disturbance  of  the  hydrologic  bal¬ 
ance; 

(a)  Vertical  alinement.  A  continuous 
grade  with  excessive  cuts  or  embank¬ 
ments  shall  be  avoided.  Changes  of 
grade  shall  be  made  to  conform  as 
closely  as  poolble  to  the  existing  ter¬ 
rain,  and  maximum  road  grades  shall 
be  as  follows: 

(1)  The  overall  grade  shall  not 
exceed  IvrlOA  (10  percent). 

(2)  The  pitch  gnule  shall  not  exceed 
lt;:6.5h  (15  percent),  for  any  consecu¬ 
tive  1.000  feet. 

(3)  The  pitch  grade  exceeding  15 
percent  shall  not  be  longer  than  300 
feet  within  any  consecutive  1,000  feet 
of  Class  n  Road. 

(b)  Horieontal  alinement.  Class  II 
Roads  shall  have  horizontal  alinement 
as  consistent  with  the  existing  natural 
Uqjography  as  possible,  and  shall  pro¬ 
vide  the  alinement  required  for  the 
performance  standards  of  30  CFR 
817.160-817.166.  The  alinement  shaU 
be  determined  in  accordance  with  the 
anticipated  voliune  of  traffic  and 


weight  and  speed  of  vehicles  to  be 
used.  Horizontal  and  vertical  aline¬ 
ment  shall  be  coordinated  to  ensure 
that  one  will  not  adversely  affect  the 
other  and  to  ensure  that  the  road  will 
not  cause  environmental  damage. 

(c)  Road  cut*.  Cut  slopes  shall  not  be 
steeper  than  specifically  authorized  by 
the  regulatory  authority,  which  shall 
not  authorize  slopes  steeper  than 
lv:1.5h  in  unconsolidated  materials  or 
10:0.25/1  in  rock,  except  that  steeper 
slopes  may  be  specifically  authorized 
by  the  regulatory  authority  if  geotech¬ 
nical  analysis  demonstrates  that  a 
minimum  safety  factor  of  1.5  can  be 
maintained. 

(1)  Topsoil  or  other  materials  suit¬ 
able  under  30  CFR  817.22  shall  be 
placed  on  all  cut  slopes  of  lo:1.5/l  or 
flatter  to  aid  in  establishing  vegeta¬ 
tion  and  to  minimize  erosion.  Topsoil 
depth  shall  be  adequate  to  support 
vegetation  necessary  to  minimize  ero¬ 
sion. 

(2)  Temporary  erosion-ccmtrol  meas¬ 
ures  shall  be  Implemented  during  con¬ 
struction  to  minimize  sedimentation 
and  erosion  until  permanent  control 
mea8iu*es  can  be  established. 

(d)  Road  embankment*.  Embank¬ 
ment  sections  shall  be  constructed  in 
accordance  with  the  following  provi¬ 
sions: 

(1)  All  vegetative  material  and  top¬ 
soil  shall  be  removed  fnxn  the  em¬ 
bankment  foundation  to  increase  sta¬ 
bility.  and  no  vegetative  material  or 
topsoil  shall  be  placed  beneath  or  in 
any  Class  n  Road  embankment 

(2)  Where  an  embankment  is  to  be 
placed  on  side  slopes  exceeding  lv:Zh 
(33  percent),  the  existing  ground  shall 
be  plowed,  stepped,  or  if  in  rock,  keyed 
in  a  manner  which  increases  the  sta¬ 
bility  of  the  filL  The  keyway  shall  be  a 
minimum  of  10  feet  in  width  and  shall 
begin  at  the  toe  of  the  filL  No  material 
shall  be  placed  below  the  toe  or  be  al¬ 
lowed  to  slide  below 'the  toe.  For 
slopes  of  less  than  lt7:3/)  (33  percent), 
the  slopes  shall  be  scarified  to  ensure 
bonding  of  the  embankment  and  natu¬ 
ral  material. 

(3)  Material  containing  by  volume 
less  than  25  percent  of  rock  larger 
than  6  Inches  in  greatest  dimension 
shall  be  q>read  in  successive  uniform 
layers  not  exceeding  12  inches  in 
thickness  before  compaction. 

(4)  Where  the  material  for  an  em¬ 
bankment  consists  of  large-size  rock, 
broken  stone,  or  fragmented  material 
that  makes  placing  in  12-lnch  layers 
Impossible  imder  Paragraph  (dK3)  of 
this  Section,  the  embankment  shall  be 
constructed  in  uniform  layers  not  ex¬ 
ceeding  in  thickness  the  i4>proxlmate 
average  size  of  the  rode  us<^  but  the 
layers  shall  not  exceed  36  inches  in 
thickness.  Rock  shall  not  be  dumped 
in  final  position,  but  shall  be  distribut¬ 
ed  by  blading  or  dozing  in  a  manner 


that  will  ensiu^  proper  placement  in 
the  embankment,  so  that  voids,  pock¬ 
ets,  and  bridging  will  be  reduced  to  a 
minimum.  The  final  layer  of  the  em¬ 
bankment  shall  meet  the  requirements 
of  Paragraph  (dK3)  of  this  Section. 

(5)  Each  layer  of  the  embankment 
shall  be  completed,  leveled,  and  com¬ 
pacted  before  the  succeeding  layer  is 
placed.  Embankment  material  shall  be 
leveled  as  placed  and  kept  smooth. 
The  successive  layers  shall  be  com¬ 
pacted  evenly  by  routing  the  hauling 
and  leveling  equipment  over  the'  entire 
width  of  the  embankment.  This  proce¬ 
dure  shall  be  continued  until  no  visible 
horizontal  movement  of  the  embank¬ 
ment  material  is  iq>parent. 

(6)  Compaction  greater  than  that 
specified  in  Paragnvh  (dX5)  shall  be 
performed  to  the  extent  necessary  to 
ensure  stability. 

(7)  Material  shall  be  placed  in  an 
embankment  under  moisture  content 
conditions  which  will  pminit  compac¬ 
tion  and  ensure  pn^jer  soil  cohesion. 

(8)  Embankment  slopes  shall  not  be 
steeper  than  lv:1.5/i,  except  that  if  the 
embankment  material  is  a  minimum  of 

•  85  percent  rode,  slopes  shall  not  be 
steeper  than  lv:1.35h  if  it  has  been 
dmnonstrated  to  the  regulatory  au¬ 
thority  that  embankment  stability  will 
result.  Where  rock  embankments  are 
cmistructed  they  shall  meet  the  re¬ 
quirements  of  Paragrm)h  (dX4)  of  this 
Section. 

(9)  The  minimum  safety  factor  for 
all  embankments  shall  be  1.25,  or  such 
higher  factor  as  the  requlatory  au¬ 
thority  may  v>ecify. 

(10)  The  road  surface  shall  be  sloped 
sufficiently  to  prevent  ponding  of 
water  on  the  surface. 

(11)  All  material  used  in  embank¬ 
ments  shall  be  suitable  for  use  under 
Paragnq>hs  (dXl)-(8)  of  this  SecUon. 
The  material  shall  be  reasmiably  free 
of  organic  material,  coal  or  coal  blos¬ 
som.  frozen  materials,  wet  or  peat  ma¬ 
terial  or  natural  soils  containing  or¬ 
ganic  matter,  or  any  other  material 
considered  unsuitable  for  use  in  em¬ 
bankment  construction  by  the  regula¬ 
tory  authority. 

(12)  Excess  or  unsuitable  material 
from  excavations,  as  deflned  in  Para¬ 
graph  (dXll)  of  this  Section,  shall  be 
(ttqxMed  of  in  accordance  with  30  CFR 
817.71.  Add-  and  toxic-forming  materi¬ 
al  shall  be  diqxtsed  of  in  accordapee 
with  30  CFR  817.48.  817.81  and 
817.103. 

(13)  Topsoil  or  other  material  suit¬ 
able  under  30  CFR  817.22  shall  be 
placed  on  all  embankment  slopes  of 
lv:1.5h  or  flatter,  to  aid  in  establishing 
vegetatkm  and  to  minimize  erosion. 
Topsoil  material  depth  shall  be  ade¬ 
quate  to  suppOTt  vegetation  and  to 
minimize  eroaioa. 

(14)  Temporary  erosion-control 
measures  shall  be  incorporated  during 
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construction  to  control  sedimentation 
and  minimtw*  erosion  until  permanent 
control  measures  can  be  established. 

(e)  Topsoil  removal.  Before  initi¬ 
ation  of  construction  or  reconstruction 
of  a  Class  II  Road,  topsoil  and  other 
materials,  as  determined  under  30 
CFR  817.22,  shall  be  removed  from  the 
design  roadbed,  jshoulders,  and  siu*- 
faces  where  associated  structures  will 
be  placed,  and  shall  be  stored  in  ac¬ 
cordance  with  30  CFR  817.23. 

S  817.163  Roads:  Class  II:  Drainage. 

(a)  QeneraL 

(1)  Each  Class  II  Road  shall  be  de¬ 
signed,  constructed  or  reconstructed, 
and  maintained  to  have  adequate 
drainage,  using  structures  such  as 
ditches  in  wet  areas,  cross  drains  in 
natural  drainageways,  surface  dips, 
and  stream  crossings.  The  water-con¬ 
trol  system  shall  be  designed  to  safely 
pass  the  peak  runoff  from  a  10-year, 
24  hour  precipitation  event  or  a  great¬ 
er  event  if  required  by  the  regulatory 
authority. 

(2)  Sediment  control  shall  comply 
with  30  CFR  817.42  and  817.45. 

(b)  Ditches  and  alternative  measures 
for  roadbed  erosion  control.  Where  re¬ 
quired  to  minimize  erosion  on  the 
roadbed,  ditches  shall  be  designed  and 
constructed  in  accordance  with  30 
CFR  817.153(b).  In  wet  areas  or  where 
there  is  free  water  such  ditch  sections 
shall  be  required.  For  every  segment 
of  a  Class  II  Road  without  drainage 
ditches  which  comply  with  30  CFR 
817.153(b),  drainage  shall  be  provided 
by  surface  dips.  These  drainage  dips 
shall  be  constructed  as  imdulations  in 
the  roadway  of  sufficient  height  from 
the  hydraulic  bottom  to  the  top  of  the 
dip  to  prevent  water  from  running 
down  the  surface  of  the  road.  Insloped 
dips  shall  discharge  into  a  culvert  or 
drop  inlet.  Outsloped  dips  shall  dis- 
charae  either  onto  the  natural  groimd 
or,  onto  embankments  if  a  drain  is 
provided.  The  bottom  of  the  dip  shall 
be  rock  surfaced  to  prevent  erosion. 
Dip  spacing  shall  be  sufficient  to  mini¬ 
mi^  erosion  of  the  road  surface. 

(c)  Culverts  and  bridges. 

(IXi)  Culverts  with  an  end  area  of  35 
square  feet  or  less  shall  be  designed  to 
safely  pass  the  lO-year,  24-hour  pre¬ 
cipitation  event  without  a  head  of 
water  at  the  entrance.  Culverts  with 
an  end  area  of  greater  than  35  square 
feet,  and  bridges  with  spans  of  30  feet 
or  less,  shall  be  designed  to  safely  pass 
the  20-year.  24-hour  precipitation 
event.  Bridges  with  spans  of  more 
than  30  feet  shall  be  designed  to  safely 
pass  the  lOO-year,  24-hoiu‘  precipita¬ 
tion  event  or  larger  event  as  specified 
by  the  regiilatory  authority. 

(ii)  Drainage  pipes  and  culverts  shall 
be  constructed  to  avoid  plugging  or 
collapse,  and  erosion  at  inlets  and  out¬ 
lets. 


(ill)  Culverts  shall  be  covered  by 
compacted  fill  to  a  minimum  depth  of 
1  foot. 

(iv)  Culverts  shall  be  designed,  con¬ 
structed.  and  maintained  to  sustain 
the  vertical  soil  pressure,  the  passive 
resistance  of  the  road  foundation,  and 
the  weight  of  vehicles  to  be  used. 

(2)  Culverts  or  dips  for  road  surface 
drainage  only,  shall  be  construe^  in 
accordance  with  the  following: 

(i)  Unless  otherwise  authorized  or 
required  under  Paragraphs  (ii)  or  (ill) 
of  this  Section,  culverts  and  dips  shall 
be  spaced  as  follows: 

(A)  Spacing  shall  not  exceed  1.000 
feet  on  grades  of  0  to  3  percent. 

(B)  Spacing  shall  not  exceed  600  feet 
on  grades  of  3  to  6  percent. 

(C)  Spacing  shall  not  exceed  400  feet 
on  grades  of  6  to  10  percent. 

(D)  Spacing  shall  not  exceed  200  feet 
on  grades  of  10  percent  or  greater. 

(ii)  Surface  dips  or  culverts  at  closer 
intervals  than  the  maximum  indicated 
in  Paragraph  (cK2Ki)  of  this  Section 
shall  be  installed  if  required  by  the 
regulatory  authority  as  appropriate 
for  the  erosive  properties  of  the  soil  or 
to  accommodate  flow  from  small  inter¬ 
secting  drainages. 

(iii)  Surface  dips  or  culverts  may  be 
constructed  at  greater  intervals  than 
the  maximum  indicated  in  Paragraph 
(cK2Ki)  of  this  Section  if  authorized 
by  the  regulatory  authority  upon  a 
finding  that  greater  spacing  will  not 
increase  erosion. 

(iv)  Culverts  and  the  bottoms  of 
drainage  dips  shall  cross  the  road  at 
not  less  than  a  30  degree  angle  down¬ 
grade. 

(V)  A  culvert  may  be  designed  to 
carry  less  than  the  peak  runoff  from  a 
10-year,  24-hour  precipitation  event  if 
the  ditch  will  not  overtop  and  will 
remain  stable. 

(vi)  The  inlet  end  of  all  culverts 
shall  be  protected  by  a  rock  headwall 
or  other  material  approved  by  the  reg¬ 
ulatory  authority  as  adequate  protec¬ 
tion  against  erosion  of  the  headwall. 
The  water  shall  be  discharged  below 
the  toe  of  the  fill,  through  conduits  or 
in  riprapped  channels  and  shall  not  be 
discharged  onto  the  fill. 

(d)  Natural  drainage.  Natural-chan¬ 
nel  drainageways  shall  not  be  altered 
or  relocated  for  road  construction  or 
reconstruction  without  the  prior  ap¬ 
proval  of  the  regulatory  authority  in 
accordance  with  30  CFR  817.43  and 
817.44.  The  regulatory  authority  may 
approve  alterations  and  relocations 
<^y  if— 

(i)  The  natural-channel  drainage  Is 
not  blocked; 

(ii)  No  significant  degradation  occurs 
to  the  hydrologic  balance:  and 

(iii)  There  is  no  adverse  impact  on 
adjoining  landowners. 

(e)  Stream  crossings.  Drainage  struc¬ 
tures  are  required  for  stream-channel 


crossings.  Drainage  structures  shall 
not  affect  the  normal  flow  or  gradient 
ot  the  stream,  or  adversely  affect-  fish  - 
migration  or  aquatic  habitat  or  related 
environmental  values. 

S  817.164  Roads:  Class  II:  Surfacing. 

(a)  Class  II  Roads  shall  be  surfaced 
with  rock,  crushed  gravel,  asphalt,  or 
other  material  approved  by  the  regula¬ 
tory  authority  as  sufficiently  dmtible 
for  the  anticipated  voliune  of  traffic 
and  weight  and  speed  of  vehicles  to  be 
used. 

(b)  Acid-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

(c)  Vegetation  shall  not  be  cleared 
for  more  than  the  width  necessary  for 
road  and  associated  ditch  construc¬ 
tion,  to  serve  traffic  needs  and  for  util¬ 
ities. 

S  817.165  Roadi:  Clan  II:  Maintenance.  ^ 

(a)  Class  II  Roads  shall  be  main¬ 
tained  in  such  a  manner  that  the  re¬ 
quired  or  approved  design  criteria  are 
met  throughout  the  life  of  the  facility 
including  surface  and  shoulders,  park¬ 
ing,  side  areas,  approach  structures, 
erosion-control  devices,  and  such  traf¬ 
fic-control  devices  as  are  necessary  for 
safe  and  efficient  utilization. 

(b)  Class  II  Road  maintenance  shall 
include  basic  custodial  care  as  required 
to  protect  the  road  investment  and  to 
prevent  damage  to  adjacent  resources. 
This  includes  maintenance  to  control 
erosion,  repair  of  structures  and  drain¬ 
age  systems,  removal  of  rocks  and 
debris,  replacement  of  surface  and  res¬ 
toration  of  the  road  prism. 

S  817.166  Roada:  Class  II:  Restoration. 

(а)  Unless  the  regulatory  authority 
approves  retention  of  a  Class  II  Road 
as  suitable  for  the  approved  postmin¬ 
ing  land  use,  immediately  after  a  road 
is  no  longer  needed  for  operations,  rec¬ 
lamation,  or  monitoring— 

(1)  The  road  shall  be  closed  to  ve¬ 
hicular  traffic; 

(2)  The  natural  drainage  patterns 
shall  be  restored; 

(3)  All  bridges  and  culverts  shall  be 

removed;  ' 

(4)  Roadbeds  shall  be  ripped, 
plowed,  and  scarified; 

(5)  Fill  slopes  shall  be  rounded  or  re¬ 
duced  and  shaped  to  conform  the  site 
to  adjacent  terrain  and  to  meet  natu¬ 
ral  drainage  restoration  standards; 

(б)  Cut  slopes  shaU  be  reshiq>ed  to 
blend  with  the  natural  <x>ntour, 

(7)  Cross  drains,  dikes,  and  water 
bars  shall  be  constructed  to  minimize 
erosion; 

(8)  Terraces  shall  be  constructed  as 
necessary  to  prevent  excessive  erosion 
wd  to  provide  long-term  stability  in 
cut-and-fill  slopes;  and 

(9)  Road  siufaces  shall  be  covered 
with  topsoil  in  accordance  with  30 
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CFR  817.24(b)  and  revegetated  in  ac¬ 
cordance  with  30  CFR  817.111-817.116. 

(b)  Unleu  otherwise  authorized  by 
the  regulatory  authority,  all  road  sur¬ 
facing  materials  shall  be  removed, 
hauled  or  conveyed,  and  disposed  of 
under  30  CFR  817.89. 

817.170  Roads:  Class  III:  GcneraL 

(a)  Each  person  who  conducts  under¬ 
ground  mining  activities  shall  design, 
construct  or  reconstruct,  utilize,  and 
maintain  Clan  III  Roads  and  restore 
the  area  to  meet  the  requirements  of 
30  CFR  817.171-817.176  and  to  control 
or  minimize  erosion  and  siltation.  air 
and  water  pollution,  and  damage  to 
public  or  private  property. 

(b)  To  the  extent  possible  using  the 
best  technology  currently  available. 
Clan  ni  Roads  shall  not  cause 
damage  to  fish,  wildlife,  and  related 
environmental  values  and  shall  not 
cause  additional  contributions  of  sus¬ 
pended  solids  to  streamflow  or  to 
runoff  outside  the  permit  area.  Any 
such  contributions  shall  not  be  in 
excess  of  limitations  of  State  or  Feder¬ 
al  law. 

(c)  All  CHass  III  Roads  shall  be  com¬ 
pletely  removed  and  the  land  affected 
regraded  to  the  approximate  original 
contour  and  revegetated  in  accordance 
with  the  requirements  of  30  CFR 
817.176  except  where  30  CFR 
817.171(g)  shall  iq)ply. 

(d)  To  the  extent  the  anticipated 
volume  of  traffic  or  weight  or  sp^  of 
vehicles  to  be  used  requires  higher 
standards  than  those  set  forth  in  30 
CFR  817.171-817.175.  such  higher 
standards  shall  be  incorporated  in  the 
design,  construction,  reconstruction  or 
maintenance  of  Class  III  Roads. 

1817.171  RoadK  Clam  III:  Location. 

(a)  Class  III  Roads  shall  be  located 
on  ridges  or  on  the  most  stable  availa¬ 
ble  slopes  to  minimize  erosion. 

(b)  No  part  of  any  Class  III  Road 
shall  be  located  in  the  channel  of  an 
intermittent  or  perennial  stream 
unless  specifically  approved  by  the 
regulatory  authority. 

(c)  Stream  fords  are  prohibited 
unless  they  are  approved  by  the  regu¬ 
latory  authority  as  temporary  routes 
across  ephemeral  or  intermittent 
streams  that  will  not  adversely  affect 
stream  sedimentation  or  fish,  wildlife, 
and  related  environmental  values.  All 
other  stream  crossings  shall  be  made 
using  temporary  bridges,  culverts,  or 
other  structures  designed,  constructed, 
and  maintained  to  meet  the  require¬ 
ments  of  30  CFR  817.173. 

(d)  Class  III  Roads  shall  be  con¬ 
structed  to  minimize  downstream  sedi- 
mentatiop  and  flooding. 

(e)  Not  later  than  the  date  a  permit 
application  is  submitted  to  the  regula¬ 
tory  authority  for  underground 
mining  activities  for  which  a  Class  III 


Ro^  is  proposed,  the  location  of  the 
proposed  road  shall  be  clearly  mailLed 
in  the  field  by  flags  or  stakes  to  enable 
the  regulatory  authority  to  perform 
onsite  review. 

(f )  Class  III  Roads  shall  not  be  locat¬ 
ed  in  wet,  steep,  or  unstable  areas 
where  complete  restoration  under  30 
CFR  817.176  cannot  be  accomplished. 

(g)  A  Class  ni  Road  may  be  con¬ 
structed  in  the  same  allnement  as  a 
Class  I  or  Class  II  Road  that  is  to  be 
constructed  on  the  same  location  at  a 
later  date.  This  may  be  permitted 'if 
the  requirements  for  the  location  of 
the  Class  I  or  Class  n  Road  are  met, 
and  the  construction  begins  within  6 
months  from  the  time  the  Class  III 
Road  is  constructed. 

1817.172  Roads:  Class  III:  Design  and 
constinctlon. 

Field-design  methods  shall  be  uti¬ 
lized  for  Class  in  Roads. 

(a)  Vertical  alincment.  Except  where 
lesser  grades  are  necessary  to  control 
site-specific  conditions,  maximum  road 
grades  shall  be  as  follows: 

(1)  The  overall  grade  shall  not 
exceed  IvrlOh  (10  percent). 

(ii)  The  maximum  pitch  grade  shall 
not  exceed  IvrSh  (20  percent). 

(iii)  There  shall  not  be  more  than 
1.000  consecutive  feet  of  maximum 
pitch  grade. 

(b)  Horiaontal  alinement.  Class  m 
Roads  may  meander  so  as  to  avoid 
large  growths  of  vegetation  and  other 
natural  obstructions. 

(c)  Road  cuts.  Sidecast  construction 
may  be  used. 

(d)  Rood  embankments.  Compaction 
(m  embankments  shall  be  required 
only  to  the  extent  necessary  to  control 
erosion  and  maintain  the  road. 

(e)  Topsoil  removal.  TopsoO  shall  be 
removed  and  stockpiled  only  where  ex¬ 
cavation  would  require  replacement  of 
material  and  redistribution  of  topsoil 
for  proper  revegetation. 

}  817.173  Roads:  CIsM  III:  Drainage. 

(a)  Oeneral. 

(1)  Class  III  Road  drainage  shall 
consist  of  temporary  culverts  in  flow¬ 
ing  streams,  wet  areas,  and  in  ephem¬ 
eral  channels  as  necessary  to  protect 
the  facility  during  its  life  and  to  mini¬ 
mize  disturbance  of  the  hydrologic 
balance. 

(2)  Sediment  control  shall  comply 
with  30  CFR  817.42  and  817.45. 

(b)  Culverts  and  bridges.  Temporary 
culverts  shall  be  installed  for  all  flow¬ 
ing  drainages  and  stream  crossings. 
Temporary  culverts  and  bridges  shall 
be  sized  to  safely  pass  the  1-year,  6- 
hour  precipitation  event. 

(c)  Natural  drainage.  Natural  chan¬ 
nel  drainageways  shall  not  be  altered 
or  relocated  for  the  purposes  of  Class 
III  Road  construction. 


(d)  Stream  crossings.  Temporary 
drainage  structures  are  requir^  for 
crossing  permanent  streams.  Drainage 
structures  shall  not  affect  the  normal 
flow  or  gradient  of  the  stream,  ad¬ 
versely  affect  fish  migration  and 
aquatic  habitat  or  related  environmen¬ 
tal  values. 

§817.174  Roadc  ClsM  III:  Sorfscing. 

(a)  (^ass  in  Road  surfaces  shall  be 
adequate  for  the  use  of  the  road. 

(b)  Add-  or  toxic-forming  substances 
shall  not  be  used  in  road  surfacing. 

(c)  Vegetation  shall  not  be  deared 
for  more  than  the  width  necessary  to 
serve  traffic  needs  and  for  utilities. 

f  817.175  Roods:  ClsM  111:  Maintenance. 

(a)  Class  in  Road  maintenance  shall 
be  sufficient  to  ensure  minimization  of 
eroslcm  for  the  life  of  the  road. 

(b)  Class  m  Roads  shall  not  be  used 
if  climatic  conditions  are  such  that 
usage  may  cause  degradation  of  water 
quality. 

§817.176  Roadw  daw  m:  Restoration. 

Immediately  after  a  Class  ni  Road 
is  no  longer  needed  for  <H)erations.  rec¬ 
lamation,  or  monitoring- 

fa)  The  road  shall  be  dosed  to  ve¬ 
hicular  traffic; 

(b)  The  natural  drainage  patterns 
shall  be  restored; 

(c)  All  bridges  and  culverts  shall  be 
removed; 

(d)  Roadbeds  shall  be  ripped, 
plowed,  and  scarined; 

(e)  Fm  slopes  shall  be  rounded  or  re¬ 
duced  and  shiqMd  to  conform  the  site 
to  adjacent  terrain  and  meet  natural 
drainage  restoration  standards; 

(f)  Cut  slopes  shall  be  reshaped  to 
blend  with  the  natural  contour; 

(g)  Cross  drahis.  dikes,  and  water 
bars  shall  be  constructed  to  control 
erosion;  and 

(h)  Road  surfaces  from  which  top¬ 
soil  has  been  removed  shall  be  covered 
with  topsoil  in  accordance  with  30 
CFR  817.24(b),  and  the  surface  shall 
be  revegetated  in  accordance  with  30 
CFR  817.111-817.116. 

§  817.180  OUmt  traiwportatioB  facilKica 

Railroad  loops,  spurs,  sidings,  sur¬ 
face  conveyor  systems,  chutes,  aerial 
tramways,  or  other  tranqDort  facilities 
shall  be  designed,  constructed  or  re¬ 
constructed.  and  maintained,  and  the 
area  restored  to¬ 
tal  Prevent,  to  the  extent  possible 
using  the  best  technology  currently 
available— 

(1)  Damage  to  fish,  wildlife  and  re¬ 
lated  environmental  i^ues;  and 

(2)  Additional  contributions  of  sus¬ 
pended  solids  to  streamflow  or  runoff 
outside  the  permit  area.  Any  such  con¬ 
tributions  shall  not  be  in  excess  of 
limitations  of  State  or  Federal  law;  , 
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(b)  Control  and  minimize  diminution 
or  desndatkm  of  water  quality  and 
quantity; 

(c)  Ccmtrol  and  minimize  erosion 
and  sOtatim; 

(d)  Control  and  minimize  air  pollu¬ 
tion:  and 

(e)  Prevent  damage  to  public  or  pri¬ 
vate  prc^ierty. 

1817.181  Sapport  fadUtict  and  utility  in- 
■taOatkMM. 

(a)  Support  facilities  required  for,  or 
used  *~*»*»*"*^»y  to.  the  operation  of 
the  underground  mine,  including,  but 
not  limited  - to.  qiine  buildings,  coal¬ 
loading  facilities  at  or  near  the  mine- 
site.  coal  sUvage  facilities,  equipment- 
ston«e  facilities,  fan  buildings,  hoist 
buildings,  prepantion  plants,  sheds, 
8h(vs,  and  other  buildings,  shall  be  de¬ 
signed.  OMistructed  or  reconstructed. 
and  located  to  iwevent  or  control  ero- 
8km  and  sOtatkm.  water  pollution,  and 
damage  to  public  or  private  property. 
Suimort  facilities  shall  be  designed 
ocmstructed  or  reconstructed,  main¬ 
tained.  and  used  in  a  manner  which 
prevents,  to  the  extent  possible  using 
the  best  technology  currently  availa- 
ble- 

(1)  Damage  to  fish,  wildlife,  and  re¬ 
lated  envinmmental  values;  and 

(2)  Additkmal  contributions  of  sus- 
poided  solids  to  streamflow  or  runoff 
outside  the  permit  area.  Any  such  con- 
tributkms  shall  not  be  in  excess  of 
limitatkms  of  State  or  Federal  law. 

(b)  All  underground  mining  activi¬ 
ties  shall  be  omducted  in  a  manner 
which  minimizes  damage,  destruction, 
or  disruptkm  of  services  provided  by 
on.  gas,  and  water  wells;  oU.  gas,  and 
coal-slurry  pipelines;  railroads;  electric 
and  td^hcme  lines;  and  water  and 
sewages  lines  which  pass  over,  under, 
or  throush  the  permit  area,  unless 
othowise  apiwoved  by  the  owner  of 
those  facilities  and  the  regulatory  au¬ 
thority. 


PART  tit— SPECIAL  PERMANENT 
PROGRAM  PBUORMANCE  STAND¬ 
ARDS— CONCURRENT  SURFACE 

AND  UNDBMMIOUND  MINING 

Sec. 

818.1  Scope. 

818.2  Objective. 

818.4  RespomibaiUes. 

818.11  AppUeabillty. 

818.12  Corapltance  with  vsrisDce  tenns. 
818.18  AdcUUofial  perfonnsnce  standards. 

Aunoairr:  Secs.  102,  201,  801,  803,  804, 
806.  808.  810,  818,  816.  817,  Pub.  L.  08-87,  91 
Stat.  448,  448.  467,  470,  471,  473,  478,  486, 
408  (80  UA.C.  1202.  1211,  1281,  1283,  1284, 
1286, 1288. 1868, 1286). 

1818.1  Scope. 

This  Fart  sets  forth  the  minimum 
perf(»manoe  standards  with  which 


each  person  who  combines  surface 
mining  activities  with  underground 
mining  activities  must  comply  under  a 
variance  from  the  requirement  that 
reclamation  efforts  proceed  as  contem¬ 
poraneously  as  practicable  for  specific 
areas  within  the  permit  area. 

1818.2  Objective. 

The  objective  of  this  Part  is  to 
ensure  the  maximum  practicable  re¬ 
covery  of  coal  resources  and  to  avoid 
multiple  disturbances  of  surface  lands 
or  waters. 

i  818.4  Responsibilities. 

(a)  The  regulatory  authority  shall 
review  and  grant  or  deny  requests  for 
variances  from  the  requirement  that 
reclamation  efforts  proceed  as  contem¬ 
poraneously  as  practicable,  in  accord¬ 
ance  with  30  CFR  785.18  and  this  Part. 

(b)  The  person  who  conducts  com¬ 
bined  surface  and  underground  mining 
activites  shall  comply  with  the  provi¬ 
sions  of  this  Part. 

f  818.11  Applicability. 

A  variance  under  this  Part  iq>plies 
only  to  those  specific  areas  within  the 
permit  area  that  the  person  conduct¬ 
ing  combined  surface  and  under¬ 
ground  mining  activites  has  shown  to 
be  necessary  for  Implementing  the 
proposed  conemrrent  operations  and 
that  the  regulatory  authority  has  ^>- 
proved  in  the  permit  under  30  CFR 
785.18.  The  variance  is  effective  for 
any  particular  portion  of  the  permit 
area  only  for  the  time  necessary  to  fa¬ 
cilitate  the  authorized  undergroimd 
mining  activities. 

f  818.13  CompUance  with  variance  tcrmi. 

(a)  Each  person  who  conducts  oper- 
ations  under  a  variance  issued  under 
30  CFR  785.18  shall  (»mply  with  all 
applicable  requirements  of  this  Sub- 
(iiapter  and  the  regulatory  program, 
except  to  the  extent  that— 

(1)  A  delay  in  compliance  with  these 
requirements  is  specifically  authorized 
by  the  variance  issued  under  the 
permit;  and 

(2)  The  delay  in  compliance  is  neces¬ 
sary  to  achieve  the  purposes  for  which 
the  variance  was  granted. 

(b)  Each  person  who  conducts  activi- 
ties  under  a  variance  issued  under  30 
CFR  785.18  shall  comply  with  each  re¬ 
quirement  of  the  variance  as  set  forth 
in  the  permit. 

f  818.18  AddHioRal  performance  stand¬ 
ards. 

In  addition  to  the  requirements  of 
30  CFR  816  and  817,  each  person  who 
conducts  combined  surface  and  imder- 
groimd  mining  activites  shall  comply 
with  the  following: 

(a)  A  500-foot  barrier  pillar  of  coal 
shall  be  maintained  between  the  sur¬ 
face  and  underground  mining  activi¬ 


ties  in  any  one  seam.  The  regulatory 
authority  and  the  Mine  Safety  and 
Health  Administration,  and  the  State 
agency  with  authority  for  the  safety 
of  mine  woricers,  if  any.  may.  however, 
approve  a  lesser  distance,  after  a  find¬ 
ing  by  the  regulatory  authority  that 
mining  at  a  lesser  distance  will  result 
in— 

(1)  Improved  coal  resources  recov¬ 
ery; 

(2)  Abatement  of  water  pollution;  or 

(3)  Elimination  of  hazards  to  the 
health  and  safety  of  the  public. 

(b)  The  vertical  distance  between 
combined  surface  and  underground 
mining  activities  working  separate 
seams  shall  be  sufficient  to  provide  for 
the  health  and  safety  of  the  workers 
and  to  prevent  surface  water  from  en¬ 
tering  the  undergroimd  workings. 

(c)  No  combined  activities  shall 
reduce  the  protection  provided  public 
health  and  safety  below  the  level  of 
protection  required  for  those  activities 
if  conducted  without  a  variance. 


PART  819— SPECIAL  PERMANENT 

PROGRAM  PERFORMANCE  STAND¬ 
ARDS—  AUGER  MINING 

Sec. 

819.1  Scope. 

819.2  Objectives. 

819.11  Auger  mining:  Additional  perform¬ 
ance  standards. 

AuTBoamr  :  Secs.  102,  201,  801,  803,  804, 
810,  818,  817,  701,  Pub.  L.  98-87,  91  Stat,  448, 
449,  467,  470,  471,  480,  486,  498,  816  (30 
UJS.C.  1203,  1211,  1281,  1283,  1284.  1260, 
1268, 1267, 1291). 

9819.1  Scope. 

This  Part  sets  forth  environmental 
protection  performance  standards  in 
addition  to  those  of  Part  816  for  sur¬ 
face  mining  activities  involving  auger 
mining. 

9  819.2  Objectivea 

The  objectives  of  this  Part  are  to— 

(a)  Prevent  adverse  environmental 
effects  from  auger  mining;  and 

(b)  Prevent  any  unnecessary  loss  of 
coal  reserves. 

9819.11  Auger  mining;  Additional  per¬ 
formance  standards. 

(a)  Any  auger  mining  associated 
with  surface  mining  activities  shall  be 
conducted  to  maximize  recoverability 
of  mineral  reserves  remaining  after 
the  mining  activities  are  completed. 
Each  person  who  conducts  auger 
mining  operations  shall  leave  areas  of 
undisturbed  coal  to  provide  acx^ess  for 
removal  of  those  reserves  by  future 
imderground  mining  activities,  unless 
the  regulatory  authority  determines 
that  the  coal  reserves  have  been  de¬ 
pleted  or  are  limited  in  thickness  or 
extent  to  the  point  that  it  will  not  be 
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practicable  to  recover  the  remaining 
coal  reserves.  The  regulatory  authori¬ 
ty  shall  make  such  determination  only 
upon  presentation  of  ai^ropriate  tech¬ 
nical  evidence  by  the  operator. 

Undisturbed  areas  of  coal  shall  be 
left  in  unmined  sections  which— 

(1)  Are  a  minimum  of  250  feet  wide 
at  any  point  between  each  group  of 
auger  openings  to  the  full  depth  of  the 
auger  hole: 

(2)  Are^  no  more  than  2,500  feet 

measured  from  the  center  of 
one  section  to  the  center  of  the  next 
section,  unless  a  greater  distance  is  set 
forth  in  the  permit  application  under 
30  CFR  785.20  and  i4>proved  by  the 
regulatory  authoritsr;  sjid 

(3)  For  multiple  seam  mining,  shall 
have  a  width  of  at  least  250  feet  plus 
50  feet  for  each  subjacent  workable 
coal  seam.  The  centers  of  all  unmined 
sections  shall  be  aligned  vertically. 

(b)  No  auger  hole  shall  be  made 
closer  than  500  feet  in  horizontal  dis¬ 
tance  to  any  abandoned  or  active  un¬ 
derground  mine  workings,  except  as 
approved  in  accordance  with  30  CFR 
816.70. 

(c)  In  order  to  prevent  pollution  of 
siulace  and  ground  water  and  to 
reduce  fire  hazards,  each  auger  hole, 
except  as  provided  in  Paragraph  (d)  of 
this  Section,  shall  be  plugged  so  as  to 
prevent  the  discharge  of  water  from 
the  hole  and  access  of  air  to  the  coal, 
as  follows: 

(1)  Each  auger  hole  discharging 
water  containing  toxic-forming  or 
acid-forming  material  shall  be  plugged 
within  72  hours  after  completion  by 
backfilling  and  compacting  noncom¬ 
bustible  and  impervious  material  into 
the  hole  to  a  depth  sufficient  to  form 
a  water-tight  seal  or  the  discharge 
shall  be  treated  commencing  within  72 
hours  after  completion  to  meet  appli¬ 
cable  effluent  limitations  and  water 
quality  standards  under  30  CFR 
816.42,  until  the  hole  is  properly 
sealed;  and 

(2)  Each  auger  hole  not  discharging 
water  shall  be  sealed  as  in  Paragraph 
(cXl)  of  this  Section,  to  close  the 
opening  within  30  days  following  com¬ 
pletion. 

(d)  An  auger  hole  need  not  be 
plugged,  if  the  regulatory  authority 
finds— 

(1)  Impoimdment  of  the  water 
which  would  result  from  plugging  the 
hole  may  create  a  hazard  to  the  envi¬ 
ronment  or  public  health  or  safety; 
and 

(2)  Drainage  from  the  auger  hole 
will  not  pose  a  threat  of  pollution  to 
siurface  water  and  will  comply  with  the 
requirements  of  30  CFR  816.41-816.42. 

(e)  The  regulatory  authority  shall 
prohibit  auger  mining,  if  it  determines 
that— 

(1)  Adverse  water  quality  impacts 
cannot  be  prevented  or  corrected; 
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(2)  Fill  stability  cannot  be  achieved; 

(3)  The  prohibition  is  necessary  to 

the  utilization,  recoverabi¬ 
lity  or  conservation  of  the  solid  fuel 
resources;  or 

(4)  Subsidence  resulting  from  auger 
mining  may  disturb  or  damage  power¬ 
lines.  pipelines,  builcflngs.  or  other 
faciliUes. 


PART  820— SPECIAL  PBUMANENT 

PROGRAM  PBIFORMANCE  STAND¬ 
ARDS— ANTHRACITE  MINES  IN 

PMNSYLVAMA 

8^1  Scope.  * 

820.2  Objective. 

820.11  Performance  standards:  Anthracite 
mines  in  Pennsylvania. 

Authobitt  :  Secs.  102.  201,  501,  502.  504, 
529.  Pub.  U  95-07.  91  Stat.  448.  449,  487,  470. 
471.  514  SO  (UJS.C.  1202.  1211,  1251.  1253. 
1254, 1279). 

9820.1  Scope. 

This  Part  sets  forth  environmental 
protection  performance  standards  for 
anthracite  surface  coal  mining  and 
reclamation  operations  in  Pennsylva¬ 
nia. 

1820.2  ObJecUve. 

This  Part  implements  Subsection 
529<a)  of  the  Act,  which  requires  the 
Secretary  to  adopt  oiedal  perform¬ 
ance  standards  for  anthracite  mines 
regulated  by  special  environmental 
protection  performance  standards  of  a 
State  as  of  the  date  of  enactment  of 
the  Act. 

1820.11  Performance  standards;  Anthra¬ 
cite  mines  in  Pennsylvania. 

(a)  Anthracite  surface  coal  mining 
and  reclamation  operations  in  Penn¬ 
sylvania  shall  comply  with  all  the  en¬ 
vironmental  protection  provisions  for 
anthracite  coal  mining  contained  in 
the  Pennsylvania  statutes  in  effect  on 
August  3.  1977,  instead  of  the  other 
provisions  of  this  Subchapter.  These 
Pennsylvania  statutory  provisions  are: 

(1)  The  Pennsylvania  Anthracite 
Strip  Mining  and  Conservation  Act, 
June  27,  1947,  PX.  1095,  as  amended 
through  August  3,  1977,  52  PJ3.  Sec¬ 
tion  681.1  et  seg.  (Purdons  1966,  1978 
Supp.)*, 

(2)  The  Pennsylvania  Coal  Refuse 
Disposal  Control  Act.  September  24, 
1968,  PJi.  1040,  No.  318,  as  amended 
through  August  3.  1977,  52  P.S.  Sec¬ 
tion  30.51  et  seg.  (Purdons  1966,  1978 
Supp.) 

(3)  The  Pennsylvania  Surface 
Mining  Conservation  and  Reclamation 
Act.  May  31. 1945,  PX.  1198.  as  amend¬ 
ed  through  August  3.  19^.  52  P3. 
1396.1  et  seg.  (Purdons  1966,  1978 
Supp.) 
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(4)  The  Pennsylvania  Anthracite 
Coal  Mine  Act  of  1965,  PX.  No  346,  as 
amended  through  August  3.  1977,  52 
PJEL  Section  70.101  et  seg.  (Purdmis 

1966. 1978  Supp.) 

(5)  The  Pennsylvania  Clean  Streams 
Law,  as  amended  through  August  3, 
1977,  35  PA  Sections  691.1  et  seg. 
(Purdons  1977) 

(6)  The  Pennsylvania  Gas  Oper¬ 
ations,  Well-Drilling,  Petroleiun  and 
Coal  Mining  Act.  PX.  756,  Nov.  30, 
1965.  as  amended  through  August  3, 
1977,  52  PA  Section  2101  et  seg.  (Pur¬ 
dons  1966, 1978  Supp.) 

(7)  Provisions  regulating  the  dis¬ 
charge  of  coal,  culm  or  refuse  into 
streams  under  PX.  640,  June  27,  1913, 
as  amended  through  August  3. 1977  52 
PA  Section  631  et  aeq.'(Purdons  1966, 
1978  Supp.) 

(8)  Regulation  of  coal  stripping 
under  PX.  133,  June  18.  1941,  as 
amended  throui^  August  3,  1978,  52 
PA  Section  1471  et  seg.  (Purdons 

1966. 1978  Supp.) 

(9)  Regulation  of  subsidence  under 
PX.  1198,  May  22.  1921,  as  amended 
through  August  8,  1977,  52  PA  Sec¬ 
tion  661  et  seg.  (Purdons*  1966,  1978 
Supp.) 

(10)  Regulation  of  subsidence  under 
P.  X  1538,  Sept.  20.  1961,  as  amended 
through  August  3,  1977  (52  PA  Sec- 

^tion  et  seg.  (Purdons  1966, 1978  Supp.) 

(11)  The  establishment  of  mine 
safety  zones  under  PX.  1994.  Dec.  22. 
1959,  as  amended  through  August  3. 
1977,  52  PA  Section  3101  et  seg.  (Pur¬ 
dons  1966,  1978  Supp.) 

(12)  Pennsylvania  Air  Pollution  Con¬ 
trol  Act  of  January  8,  1960,  PX.  as 
amended  through  August  3.  1977,  35 
PA  Section  4001  et  seq.  (Purdons 
1977)  and. 

(13)  Pennsylvania  Solid  Waste  Man¬ 
agement  Act.  July  31, 1968,  PX.  788.  as 
amended  through  August  8.  1977,  35 
PA  Section  691.1  et  seg.  (Purdons 
1977). 

(b)  Anthracite  surface  coal  mining 
and  reclamation  operations  in  P«m- 
sylvania  shall  also  comply  with  envi- 
roqmental  protection  regulations  for 
anthracite  coal  mining  contained  in 
Title  25  of  the  Pennsylvania  Code.- 
These  Pennsylvania  regidations  are: 

Chapters  75.  77.  91.  92.  93.  94.  95.  97. 
99. 100, 101, 102, 105, 121, 123, 124, 125, 
127,.  129,  131,  183,  135,  137,  139,  141. 
143,  209,  210,  211.  241.  243  and  401. 

Each  of  the  above  regulations  is  in¬ 
cluded  in  its  entirety. 

(c)  If  Pennsylvania’s  regulatory  pro¬ 
gram,  including  statutes  and  regula¬ 
tions  in  effect  on  August  8,  1977,  for 
anthracite  surface  coal  mining  and 
reclamation  operations  are  amended, 
the  Secretary,  upmi  receipt  of  a  notice 
of  amendmmit.  shall  issue  additional 
regulations  as  necessary  to  meet  the 
purposes  of  this  Act. 
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RULES  AND  REGULATIONS 


(d)  Tbe  acts,  statutes,  regulations 
and  their  amendments  identified  in 
8ecU(m  820.11(a)  and  (b)  of  this  Part 
are  hereby  incorporated  by  reference 
as  they  exist  on  the  date  of  adoption 
of  this  Part.  Notices  of  changes  made 
to  these  publications  will  be  periodi¬ 
cally  published  by  OSM  in  the  Fedeb- 
AL  Rbqxster.  These  materials  are  on 
file  and  available  for  inspection  at  the 
OSM  Ontral  Office,  n.S.  Department 
of  the  Interior.  South  Interior  Build¬ 
ing,  Washington,  D.C.  20240,  at  each 
OSM  Regional  Office,  District  Office, 
and  Field  Offlce,  and  the  central 
offlce  of  the  applicable  State  regula¬ 
tory  authority,  if  any.  Copies  of  these 
publications  may  also  be  obtained  by 
writing  to  the  above  locations.  Copies 
of  these  publications  will  also  be  on 
file  for  public  inflection  at  the  Feder¬ 
al  Rkistxr  library.  1100  ‘V  St..  N.W., 
Washington,  D.C.  Incorporation  by 
reference  provisions  fiproved  by  the 
Director  of  the  noERAL  Register  Feb¬ 
ruary  7.  1979.  The  Director’s  approval 
of  this  incorporation  by  reference  ex¬ 
pires  on  February  7, 1980. 


S  822.11  Alluvial  valley  floors:  Essential 
hydrologic  functions. 

(a)  Surface  coal  mining  and  reclama¬ 
tion  operations  shall  be  conducted  to 
preserve,  throughout  the  mining  and 
reclamation  process,  the  essential  hy¬ 
drologic  functions  of  aUuvial  valley 
floors  not  within  an  affected  area. 
These  functions  shall  be  preserved  by 
maintaining  those  geologic,  hydrologic 
and  biologic  characteristics  that  sup¬ 
port  those  functions. 

(b)  Suirface  coal  mining  and  reclama¬ 
tion  operations  shall  be  conducted  to 
reestablish,  throughout  the  mining 
and  reclamation  process,  the  essential 
hydrologic  functions  of  alluvial  valley 
floors  within  an  affected  area.  These 
functions  shall  be  reestablished  by  re¬ 
constructing  those  geologic,  hydrolo¬ 
gic  and  biologic  characteristics  that 
support  those  functions. 

(c)  The  characteristics  that  support 
the  essential  hydrologic  functions  of 
alluvial  valley  floors  are  those  in  30 
CFR  785.19<dK3)  and  those  other  geo¬ 
logic,  hydrologic,  or  biologic  character¬ 
istics  identified  during  premining  in¬ 
vestigations  or  monitoring  conducted 
during  the  surface  coal  mining  and 
reclamation  operation. 


which  were  identified  in  a  reclamation 
plan  approved  by  the  State  prior  to 
August  3.  1977  for  any  surface  coal 
mining  and  reclamation  operation 
that,  in  the  year  preceding  August  3. 
1977: 

(1)  Produced  coal  in  commercial 
quantities  and  was  located  within  or 
adjacent  to  an  alluvial  valley  floor,  or 

(2)  Obtained  specific  permit  approv¬ 
al  by  the  State  regulatory  authority  to 
conduct  surface  coal  mining  and  recla¬ 
mation  operations  within  an  alluvial 
valley  floor. 

$822.13  Alluvial  valley  floors:  Protection 
of  agricultural  uses. 

Surface  coal  mining  and  reclamation 
operations  shall  be  conducted  to 
ensure  that  the  agricultural  utility 
and  the  level  of  productivity  of  allu¬ 
vial  valley  floors  in  affected  areas  are 
reestablished. 

$  822.14  Alluvial  valley  floors:  Monitoring. 

(a)  An  environmental  monitoring 
system  shall  be  installed,  maintained 
and  operated  by  the  permittee  on  all 
alluvial  valley  floors  during  surface 
coal  mining  and  reclamation  oper¬ 
ations  and  continued  until  all  bonds 
are  released  in  accordance  with  30 
C7FR  807.  The  monitoring  system  shall 
provide  sufficient  information  to  allow 
the  regulatory  authority  to  determine 
that: 

(i)  The  agricultural  utility  and  pro¬ 
duction  of  the  alluvial  valley  floor  not 
within  the  affected  area  is  being  pre¬ 
served; 

(ii)  The  potential  agricultural  utility 
and  production  on  the  alluvial  vaUey 
floor  within  the  affected  area  has 
been  reestablished; 

(iii)  The  important  characteristics 
supporting  the  essential  hydrologic 
functions  of  the  alluvial  valley  floor  in 
the  affected  area  have  been  reestab¬ 
lished  after  mining;  and 

(iv)  the  important  characteristics 
supporting  the  essential  hydrologic 
functions  of  an  alluvial  valley  floor  in 
areas  not  affected  are  preserved 
during  and  after  mining. 

(b)  Monitoring  shall  be  performed  at 
adequate  frequencies,  to  indicate  long 
term  trends  that  could  affect  agricul¬ 
tural  use  of  the  alluvial  valley  floors. 

(c)  Monitoring  shall  be  performed 
during  operations,  to  identify  charac¬ 
teristics  of  the  alluvial  valley  floor  not 
identified  in  the  permit  application 
and  to  evaluate  the  importance  of  all 
characteristics. 

(d)  All  monitoring  data  collected  and 
analyses  thereof  shall  routinely  be 
made  available  to  the  regulatory  au¬ 
thority. 


PART  822— SPECIAL  PERMANENT 

PROGRAM  PBtfORMANCE  STAND¬ 
ARDS— OPBULTIONS  IN  ALLUVIAL 
VALLEY  HOORS 

Sec. 

822.1  Scope. 

822.2  Objectives. 

822.11  Alluvia]  valley  (loon:  Essential  hy- 
ditriogic  functimis. 

822.12  Alluvial  valley  (loon:  Protection  of 
fanning  and  water  supplies. 

822.13  Alluvial  valley  floon:  Protection  of 
agricultural  uses. 

822.14  Alluvial  valley  floors:  Monitoring. 

Aotboritt  :  Sections  102,  201,  801.  503, 
504,  506,  507,  508,  SOS.  510,  515,  516,  517,  519 
and  701.  Pub.  h.  05-87,  91  SUt.  448,  449,  467, 
470,  471,  473.  478,  480.  486,  495,  498,  516  (30 
XJB.C.  1202.  1211,  1251.  1253,  1254,  1256, 
1257.  1258,  1259,  1260,  1265,  1266,  1267, 
1291). 

$822.1  Scope. 

This  Part  sets  forth  additional  re¬ 
quirements  for  surface  coal  mining 
and  reclamation  operations  on  or 
which  affect  alluvial  valley  floors  in 
the  arid  and  soni-arid  regions  of  the 
country. 

$822.2  ONectives. 

This  Part  establishes  the  minimum 
environmental  protection  perform¬ 
ance.  reclamation  and  design  stand¬ 
ards.  to  preserve  either  the  existing  or 
potential  agricultural  uses  and  the 
productivity  of  alluvial  valley  floors 
during  and  after  surface  coal  mining 
and  reclamation  operations. 


$822.12  Alluvial  valley  floors:  Protection 
of  fanning  and  water  supplies. 

’  (a)  Surface  coal  mining  and  reclama¬ 
tion  operations  shall  not  interrupt, 
discontinue,  or  preclude  farming  on  al¬ 
luvial  valley  floors,  unless— 

(i)  The  premining  land  use  is  unde¬ 
veloped  rangeland  which  is  not  signifi¬ 
cant  to  farming;  or 

(ii)  The  area  of  affected  alluvial 
valley  floor  is  small  and  provides  or 
may  provide  negligible  support  for 
production  from  one  or  more  farms. 

(b)  If  environmental  monitoring 
shows  that  a  surface  coal  mining  oper¬ 
ation  is  interrupting,  discontinuing,  or 
precluding  farming  on  alluvial  valley 
floors,  the  operation  shall  cease  until 
remedial  measures  are  taken  by  the 
person  who  conducts  the  operation. 
The  remedial  measures  shall  be  ap¬ 
proved  by  the  regulatory  authority 
prior  to  the  resumption  of  mining. 

(c)  Surface  coal  mining  and  reclama¬ 
tion  operations  shall  not  cause  materi¬ 
al  dmiiage  to  the  quality  or  quantity 
of  water  in  surface  or  underground 
water  systems  that  supply  alluvial 
valley  floors.  If  environmental  moni¬ 
toring  shows  that  the  surface  coal 
mining  operation  is  causing  material 
damage  to  water  that  supplies  alluvial 
valley  floors,  the  mining  operations 
shall  cease  until  remedial  measures 
are  taken  by  the  person  who  conducts 
the  operation.  The  remedial  measures 
shall  be  approved  by  the  regulatory 
authority  prior  to  the  resumption  of 
mining  operations. 

(d)  Paragraphs  (a)  and  (b)  of  this 
Section  do  not  apply  to  those  lands 
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PART  823— SPEaAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND¬ 
ARDS— OPERATIONS  ON  PRIME 
FARMLAND 

Sec. 

823.1  Scope. 

823.2  Objective. 

823.11  Prime  farmland;  Special  require¬ 
ments. 

823.12  Prime  farmland:  Soil  removal. 

823.13  Prime  farmland:  Soil  stockpiling. 

823.14  Prime  farmland:  Soil  replacement. 

823.15  Prime  farmland:  Revegetation. 

Aothority:  Sections  102.  201.  501.  503. 
504.  500.  507.  508.  510.  515.  516.  517.  701  of 
Pub.  L.  95-87.  01  SUt.  448.  449.  467,  470.  471. 
473.  478.  480.  486.  495.  498.  516  (30  U.S.C. 
1202.  1211.  1251.  1253.  1254.  1256.  1257.  1258. 
1260. 1266.  1267. 1291). 

S  823.1  Scope. 

This  Part  sets  forth  special  environ¬ 
mental  protection  performance,  recla¬ 
mation,  and  design  standards  for  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations  on  prime  farmland. 

9  823J  ObJecUve. 

The  objective  of  this  Part  is  to  set 
forth  those  soil  removal,  stockpiling, 
and  replacement  operational  require¬ 
ments  and  revegetation  and  other  rec¬ 
lamation  standards  for  prime  farm¬ 
lands  to  ensure  both  that  the  land  will 
have  agricultural  productive  capacity 
which  is  equal  after  mining  to  pre- 
mining  levels  and  the  land  is  not  lost 
as  an  important  national  resource. 

$823.11  Prime  farmland:  Special  require¬ 
ments. 

Surface  coal  mining  and  reclamation 
operations  conducted  on  prime  farm¬ 
land  shall  meet  the  following  require¬ 
ments: 

(a)  A  permit  shall  be  obtained  for 
those  operations  under  30  CFR  785.17. 

(b)  Soil  materials  to  be  used  in  the 
reconstruction  of  the  prime  farmland 
soil  shall  be  removed  before  drilling, 
blasting,  or  mining,  in  accordance  with 
Section  823.12  and  in  a  manner  that 
prevents  mixing  or  contaminating 
these  materials  with  undesirable  mate¬ 
rial.  Where  removal  of  soil  materials 
results  in  erosion  that  may  cause  air 
and  water  pollution,  the  regulatory 
authority  shall  specify  methods  to 
control  erosion  of  exposed  overburden. 

(c)  Revegetation  success  on  prime 
farmlands  shall  be  measured  upon  the 
basis  of  a  comparison  of  actual  crop 
production  from  the  disturbed  area, 
compared  to  the  predetermined  target 
level  of  crop  production  approved  by 
the  regulatory  authority  in  the  permit 
in  accordance  with  30  CFR 
785.17(dK3). 
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$  823.12  Prime  farmland:  Soil  removal. 

(a)  Surface  coal  mining  and  reclama¬ 
tion  operations  on  prime  farmland 
shall  be  conducted  to  — 

(1)  Separately  remove  the  entire  A 
horizon  or  other  suitable  soil  materials 
which  will  create  a  final  soil  having  an 
equal  or  greater  productive  capacity 
than  that  which  existed  prior  to 
mining. 

(2)  Separately  remove  the  B  horizon 
of  the  soil,  a  combination  of  B  horizon 
and  underlying  C  horizon,  or  other 
suitable  soil  material  that  will  create  a 
reconstructed  soil  of  equal  or  greater 
productive  capacity  than  that  which 
existed  before  mining. 

(3)  Separately  remove  the  underly¬ 
ing  C  horizons,  other  strata,  or  a  com¬ 
bination  of  horizons  or  other  strata,  to 
be  used  instead  of  the  B  horizon. 
When  replaced,  these  combinations 
shall  be  equal  to,  or  more  favorable 
for  plant  growth  than,  the  B  horizon. 

(b)  The  minimum  depth  of  soil  and 
soil  material  to  be  removed  for  use  in 
reconstruction  of  prime  farmland  soils 
shall  be  sufficient  to  meet  the  soil  re¬ 
placement  requirements  of  Section 
823.14(a). 

$823.13  Prime  farmland:  Soil  ttockpiling. 

If  not  utilized  immediately,  the  A 
horizon  or  other  suitable  soil  materials 
specified  in  Section  823.12(aKl)  and 
the  B  horizon  or  other  suitable  soil 
materials  specified  in  Sections 
823.12(aK2)  and  823.12(aK3)  shall  be 
stored  separately  from  each  other  and 
from  spoil.  These  stockpiles  shall  be 
placed  within  the  permit  area  where 
they  are  not  disturbed  or  exposed  to 
excessive  water  or  wind  erosion  before 
the  stockpiled  horizons  can  be  redis¬ 
tributed.  Stockpiles  in  place  for  more 
than'  30  days  shall  meet  the  require¬ 
ments  of  30  CFR  816.23  or  817.23. 

$  823.14  Prime  farmland:  Soil  replace¬ 
ment 

Surface  coal  mining  and  reclamation 
operations  on  prime  farmland  shall  be 
conducted  according  to  the  following: 

(a)  The  minimum  depth  of  soil  and 
soil  material  to  be  reconstructed  for 
prime  farmland  shall  be  48  inches,  or  a 
depth  equal  to  the  depth  of  a  subsur¬ 
face  hori^n  in  the  natural  soil  that 
inhibits  root  penetration,  whichever  is 
shallower.  The  regulatory  authority 
shall  specify  a  depth  greater  than  48 
inches,  wherever  necessary  to  restore 
productive  capacity  due  to  uniquely 
favorable  soil  horizons  at  greater 
depths.  Soil  horizons  shall  be  consid¬ 
ered  as  inhibiting  root  penetration  if 
their  densities,  chemical  properties,  or 
water  supplying  capacities  restrict  or 
prevent  penetration  by  roots  of  plants 
common  to  the  vicinity  of  the  permit 
area  and  ^  have  little  or  no  beneficial 
effect  on  soil  productive  capacity. 
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(b)  Replace  soil  material  only  on 
land  which  has  been  first  returned  to 
fhial  grade  and  scarified  according  to 
30  CFR  816.101-816.105  or  817.101- 
817.105,  unless  site-specific  evidence  is 
provided  and  approved  by  the  regula¬ 
tory  authority  showing  that  scarifica¬ 
tion  will  not  enhance  the  capability  of 
the  reconstructed  soil  to  achieve 
equivalent  or  higher  levels  of  yield. 

(c)  Replace  the  soil  horizons  or 
other  suitable  soil  material  in  a 
manner  that  avoids  excessive  compac¬ 
tion.  Compaction  shall  be  considered 
excessive  if,  on  more  than  10  percent 
of  the  replacement  area,  any  layer  of 
re<x>nstructed  soil  has  a  moist  bulk 
density  of  0.1  gram  per  cubic  centi¬ 
meter  more  than  the  values  stated  in 
the  approved  permit  application  under 
30  CFR  785.17(bX3)  for  the  equivalent 
layer  of  the  undisturbed  soil. 

(d)  Replace  the  B  horizon  or  other 
suitable  material  specified  in  Section 
823.12  (aK2)  and  (aX3)  to  the  thick¬ 
ness  needed  to  meet  the  requirements 
of  paragraph  (a)  of  this  Section. 

(e)  Replace  the  A  horizon  or  other 
suitable  soil  materials  specified  in  Sec¬ 
tion  823.12(aXl)  as  the  final  siulace 
soil  layer.  This  surface  soil  layer  shall 
equal  or  exceed  the  thickness  of  the 
oriidnal  soil,  as  determined  in  30  CFR 
785.17(bXiXii).  and  be  replaced  in  a 
manner  that  protects  the  surface  layer 
from  wind  and  water  erosion  before  it 
is  seeded  or  planted. 

(f)  Apply  nutrients  and  soil  amend¬ 
ments  as  needed  to  quickly  establish 
vegetative  growth. 

$  823.15  PrisM  fannlaiid:  Reregetation. 

Each  person  who  conducts  siuface 
coal  mining  and  reclamation  oper¬ 
ations  on  prime  farmland  shall  meet 
the  following  revegetation  require¬ 
ments  during  reclamation: 

(a)  Following  soil  replacement,  that 
person  shall  establish  a  vegetative 
cover  capable  of  stabilizing  the  soil 
surface  with  respect  to  erosion.  All 
vegetation  shall  be  in  compliance  with 
the  plan  iq>proved  by  the  regulatory 
authority  imder  30  CFR  785.17  and 
carried  out  in  a  manner  that  encour¬ 
ages  prompt  vegetative  cover  and  re¬ 
covery  of  productive  capacity.  The 
timing  and  mulching  provisions  of  Sec¬ 
tions  816.113-816.114  or  817.113- 
817.114  shall  be  met. 

(b)  Within  a  time  pericxl  specified  in 
the  permit,  but  not  to  exceed  10  years 
after  completion  of  backfilling  and 
rough  grading,  any  portion  of  the 
permit  area  which  is  prime  farmland 
must  be  used  for  crops  commonly 
grown,  such  as  com.  soybeans,  cotton, 
grain,  hay.  sorghum,  wheat,  oats, 
barley,  or  other  crops  on  surrounding 
prime  farmland  The  crops  may  be 
grown  in  rotation  with  hay  or  pasture 
crops  as  defined  for  cropland.  The  reg- 
uli^ry  authority  may  approve  a  crop 
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use  of  perennial  plants  for  hay,  where 
this  Is  a  ccMnmon  long  term  use  of 
prime  farmland  soils  in  the  surround¬ 
ing  area.  The  level  of  managemeift 
shall  be  equivalent  to  that  on  which 
the  target  yields  are  based. 

(c)  Measurement  of  success  in  prime 
farmland  revegetation  will  be  deter¬ 
mined  based  upon  the  techniques  ap¬ 
proved  in  the  permit  by  the  regulatory 
authority  imder  80  CFR  785.17.  As  a 
minimum,  the  following  standards 
shall  be  met: 

(i)  Average  annual  crop  production 
shall  be  determined  based  upon  a 
minimum  of  3  years  data.  Crop  pro¬ 
duction  shall  be  measured  for  the 
three  years  Immediately  prior  to  re¬ 
lease  of  bond  according  to  30  CFR  807. 

(ii)  Adjustment  for  weather  induced 
variability  in  the  annual  mean  crop 
production  may  be  permitted  by  the 
regulatory  authority. 

(iii)  Revegetation  on  prime  farmland 
shall  be  considered  a  success  when  the 
adjusted  3  year  average  annual  crop 
production  is  equivalent  to,  or  higher 
than,  the  predetermined  target  level 
of  crop  production  specified  in  the 
permit  in  accordance  with  30  CFR 
785.17(dX3). 


PART  824— SPEOAL  PERMANENT 
PROGRAM  PERFORMANCE  STAND¬ 
ARDS— MOUNTAINTOP  REMOVAL 

Sec. 

824.1  Scope. 

824.2  ObJecUves. 

824.11  Moimtalntop  removal:  Performance 
standards. 

Aptboeitt  :  Sections  102.  201,  601,  503. 
504.  508.  508.  510.  515.  517.  701  Pub.  L.  95-87. 
91  SUt.  448.  449.  467.  470.  471.  474.  478.  480. 
486.  498.  516  (30  UJB.C.  1202.  1211.  1251. 
1253.  1254.  1256.  1258.  1260.  1265.  1267, 
1291). 

8824.1  Scope. 

This  Part  sets  forth  special  environ¬ 
mental  protection  performance,  recla¬ 
mation,  and  design  standards  for  sur¬ 
face  coal  mining  activities  constituting 
mountaintop  removal  mining. 

8  824.2  Objectives. 

The  objectives  of  this  Part  are  to  — 

(a)  Enhance  coal  recovery; 

(b)  Reclaim  the  land  to  equal  or 
higher  postmining  use;  and 

(c)  Protect  and  enhance  environmen¬ 
tal  and  other  values  protected  under 
the  Act  and  this  Chapter. 

8824.11  Mountaintop  removak  Perform¬ 
ance  standards. 

(a)  Under  an  approved  regulatory 
program,  surface  coal  mining  activities 
may  be  conducted  imder  a  variance 
from  the  requirement  of  this  Sub¬ 
chapter  for  restoring  affected  areas  to 
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0 

their  approximate  original  contour. 
If- 

(1)  The  regulatory  authority  grants 
the  variance  under  a  permit,  in  accord¬ 
ance  with  30  CFR  785.14; 

(3)  The  activities  involve  the  mining 
of  an  entire  coal  seam  running 
through  the  upper  fraction  of  a  moun¬ 
tain.  ridge,  or  hill,  by  removing  all  of 
the  overburden  and  creating  a  level 
plateau  or  gently  rolling  contour  with 
no  higiuwalls  remaining; 

(3)  An  Industrial,  commercial,  agri¬ 
cultural,  residential,  or  public  facility 
(includl^  recreational  facilities)  use  is 
proposed  and  approved  for  the  affect¬ 
ed  land; 

(4)  The  alternative  land-use  require¬ 
ments  of  30  CFR  816.133  are  met; 

(5)  All  applicable  requirements  of 
this  Subchtmter  and  the  regulatory 
program,  other  than  the  requirement 
to  restore  affected  areas  to  their  ap¬ 
proximate  original  contour,  are  met; 

(6)  An  ouUrop  barrier  of  sufficient 
width,  consisting  of  the  toe  of  the 
lowest  coal  seam,  and  its  ass(x:iated 
overburden,  are  retained  to  prevent 
slides  and  erosion,  except  that  the  reg¬ 
ulatory  authority  may  permit  an  ex¬ 
emption  to  the  retention  of  the  coal 
barrier  requirement  if  the  following 
conditions  are  satisfied: 

(1)  The  proposed  mine  site  was 
mined  prior  to  May  3,  1978,  and  the 
toe  of  the  lowest  seam  has  been  re¬ 
moved;  or 

(ii)  A  coal  barrier  adjacent  to  a  head- 
of-hoUow  fill  may  be  removed  after 
the  elevation  of  a  head-of-hollow  fill 
attains  the  elevation  of  the  coal  bar¬ 
rier  if  the  head-of-hollow  fill  provides 
the  stability  otherwise  ensured  by  the 
retention  of  a  coal  barrier. 

(7)  The  final  graded  slopes  on  the 
mined  area  are  less  than  Ivr.bh,  so  as  to 
create  a  level  plateau  or  gently  rolling 
configuration,  and  the  outslopes  of 
the  plateau  do  not  exceed  lv:7h  except 
where  engineering  data  substantiates, 
and  the  regulatory  authority  finds,  in 
writing,  and  includes  in  the  permit 
under  30  CFR  785.14,  that  a  minimum 
static  safety  factor  of  1.5  will  be  at¬ 
tained; 

(8)  The  resulting  level  or  gently  roll¬ 
ing  contour  is  graded  to  drain  inward 
from  the  outslope,  except  at  specified 
points  where  it  drains  over  .the  outs¬ 
lope  in  stable  and  protected  channels. 
The  drainage  shall  not  be  through  or 
over  a  valley  or  head-of-hollow  fill. 

(9)  Natural  watercourses  below  the 
lowest  coal  seam  mined  are  not  dam¬ 
aged; 

(10)  All  waste  and  add-forming  or 
toxic-forming  materials,  induding  the 
strata  immediately  below  the  coal 
seam,  are  covered  with  non-toxic  spoil 
to  prevent  pollution  and  achieve  the 
approved  postmining  land  use;  and 

(11)  Spoil  is  placed  on  the  mountain- 
top  bench  as  necessary  to  achieve  the 


postmining  land  use  approved  under 
paragraphs  (aX3)  and  (aX4)  of  this 
Section.  All  excess  spoil  material  not 
retained  on  the  mountaintop  shall  be 
placed  in  accordance  with  30  CFR 
816.52  and  816.71-816.74. 


PART  825— SPECIAL  PERMANENT 

PROGRAM  PERFORMANCE  STAND- 
ARDS— SPEaAL  BITUMINOUS 

COAL  MINES  IN^WYOMING 

Sec. 

825.1  Scope. 

825.2  ObJecUve. 

825.11  Mines  operating  before  January  1. 
1972. 

825.12  Mines  developed  after  August  3. 
1977. 

825.13  Changes  in  Wyoming  program. 

Autbobitt  :  Sections  102.  201,  501.  503, 
504.  508.  510,  515.  527,  701  Pub.  L.  95-87.  91 
Stat.  448,  449.  467.  470,  471,  478.  480.  486. 
518,  516  (30  UA.C.  1202.  1211.  1251.  1253. 
1254. 1258. 1260. 1277, 1291). 

8  825.1  Scope. 

(a)  This  Part  sets  forth  special  re¬ 
quirements  for  certain  bituminous  sur¬ 
face  coal  mining  activities  located  west 
of  the  lOOth  meridian  west  longitude 
in  Wyoming  which  existed  on  January 
1, 1972,  and  for  surface  coal  mining  ac¬ 
tivities  immediately  adjacent  thereto 
which  began  development  after 
August  3.  1977,  in  accordance  with 
Section  527  of  the  Act. 

(b)  Unless  speidfically  modified  by 
this  Part,  each  performance  standard 
of  this  Subchapter  applies  to  these 
mines. 

8825J  Objective. 

The  objective  of  this  Part  is  to  mini¬ 
mize  any  adverse  environmental  effect 
of  certain  special  bituminous  coal 
mines  l(X»ited  west  of  the  lOOth  merid¬ 
ian  west  longitude  in  Wyoming,  by- 
fa)  Providing  special  standards  for 
onsite  handling  of  spoil; 

(b)  Eliminating  depressions  capable 
of  collecting  water; 

(c)  Improving  and  regrading  certain 
spoils  outside  the  mine  pit  to  approxi¬ 
mate  original  contour,  and 

(d)  Retention  of  (xrtain  stable  high- 
walls. 

8825.11  Mines  operating  before  January 
1, 1972. 

(a)  This  Section  applies  to  those  por¬ 
tions  of  special  bituminous  coal  mines, 
as  defined  in  30  CFR  701.5,  which  — 

(1)  Were  approved  for  operation 
before  January  1,  1972,  including  the 
orderly  expansion  of  the  mine  pit  to 
the  extent  authorized  by  State  law; 

(2)  Have  actually  been  producing 
coal  since  January  1, 1972; 

(3)  Are  committed  to  a  mode  of  oper¬ 
ation  that  warrants  an  exception  to 
some  of  the  provisions  of  this  Sub- 
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chapter  because  of  past  duration  of 
mining;  and 

(4)  Involve  the  mining  of  more  than 
one  seam,  and  mining  was  initiated 
before  August  3.  1977,  on  the  deepest 
coal  seam  contemplated  to  be  mined  in 
the  current  operation. 

(b)  Operations  subject  to  this  Sec¬ 
tion  shall,  at  a  minimiun,  meet  the 
general  performance  standards  of  this 
Subchapter  for  all  operations  conduct¬ 
ed  on  the  permit  area  outside  the  mine 
pit  and  for  those  operations  associated 
with  spoil  storage  areas.  All  the  stand¬ 
ards  of  this  Subchapter  apply  to  the 
mine  pit  except  for  requirements  for 
backfilling  and  grading.  Special  re¬ 
quirements  for  backfilling  and  grading 
the  mine  pit  area  are  as  follows: 

(1)  In  the  final  mine  area,  highwaUs 
shall  be  allowed  to  remain  if  found  to 
be  stable  by  the  regulatory  authority. 

(2)  Benches  may  be  constructed  if 
approved  by  the  regulatory  authority 
in  the  approved  mining  plan. 

(3)  The  exposed  pit  floors  shall  be 
sloped  and  graded  to  provide  access  to 
the  area. 

(4)  Topsoil  shall  be  replaced  in  ac¬ 
cordance  with  30  CFR  816.24. 

(5)  The  floor  of  the  pit  shall  be  re¬ 
graded  and  seeded  according  to  the  re¬ 
quirements  of  30  CFR  816.102  and 
816.111-816.117; 

(6)  Where  water  impoundments  are 
included  as  part  of  the  mine  plan, 
riprap  shall  be  used  if  necessary  to 
prevent  erosion. 

(7)  Spoil  piles  shall  be  graded  and 
contoured,  with  no  more  than  an  over¬ 
all  slope  of  17  degrees,  and  terraces 
may  be  used  to  break  the  slope  when 
it  can  be  shown  that  terraces  will 
comply  with  all  applicable  reclamation 
requirements.-  Steeper  slopes  may  be 
permitted  upon  approval  of  the  regu¬ 
latory  authority,  if  it  has  been  demon¬ 
strated  that  such  slopes  will  comply 
with  all  iq>plicable  reclamation  re¬ 
quirements  and  are  consistent  with 
the  approved  post-mining  land  use. 

$825.12  Mines  developed  after  August  3, 
1977. 

(a)  This  Section  applies  to  those  spe¬ 
cial  bituminous  coal  mines,  as  defined 
in  30  CFR  701.5,  which  are  developed 
after  August  3,  1077,  on  lands  immedi¬ 
ately  adjacent  to  portions  of  mines 
subject  to  30  CFR  825.11. 

(b)  Operations  subject  to  this  Sec¬ 
tion  shall  comply  with  all  require¬ 
ments  of  Wyoming  law. 

(c)  Operations  subject  to  this  Sec¬ 
tion  shall,  at  a  minimum,  meet  the 
general  requii  ements  of  this  Sub¬ 
chapter  for  all  operations  conducted 
in  the  permit  area  outside  the  mine  pit 
and  for  the  operations  associated  with 
spoil  storage  areas.  30  CFR  816  applies 
to  the  mine  pit.  except  for  the  require¬ 
ments  for  backfilling  and  grading.  Spe¬ 
cial  requirements  for  backfilling  and 
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grading  the  mine  pit  area  are  as  fol¬ 
lows: 

(IKi)  Slope  specifications  for  the 
postmining  land  use  shall  not  exceed 
the  average  of  the  natural  slopes 
measured  in  the  immediate  area  of  the 
mineslte  except  in  accordance  with 
Paragraph  (cK2)  of  this  Section. 

(ii)  Slopes  steeper  than  the  average 
of  the  natural  slopes  may  be  approved 
by  the  regulatory  authority,  if  it  can 
be  demonstrated  that  returning  the 
affected  area  to  a  slope  equal  to  or  less 
than  the  average  natural  slope  would 
greatly  increase  the  amount  of  dis¬ 
turbed  land. 

(ill)  Measurements  of  individual 
slopes,  locations  at  which  measure¬ 
ments  are  made,  and  the  average  natu¬ 
ral  slope  as  determined  from  the  indi¬ 
vidual  slope  measurements  shall  be 
submitted  for  approval  to  the  regula¬ 
tory  authority  in  the  permit  applica¬ 
tion  required  under  30  CFR  785.12. 

(2)  For  post-mining  land  uses  which 
do  not  iiudude  permanent  water  im¬ 
poundments— 

(i)  The  final  mine  area  shall  be  back¬ 
filled.  graded,  and  contoured  to  the 
extent  necessary  to  return  the  land  to 
the  use  approved  by  the  regulatory  au- 
thority  in  accordance  with  30  CFR 
816.133. 

(il)  All  backfilling,  grading,  and  con¬ 
touring  shall  preserve  the  original 
drainage  system  or  provide  substitute 
drainage  ssrstems  approved  by  the  reg¬ 
ulatory  authority. 

(ill)  Terraces  or  benches  may  be 
used  only  if  it  has  been  demonstrated 
to  the  regulatory  authority  that  con¬ 
touring  methods  do  not  provide  the  re¬ 
quired  results.  Detailed  plans  of  di¬ 
mensions  and  design  of  - the  terraces  or 
benches,  check  dams,  erosion-preven¬ 
tion  techniques,  and  slopes  of  the  ter¬ 
races  or  benches,  and  their  intervals, 
shall  have  been  approved  by  the  regu¬ 
latory  authority  before  construction 
commences. 

(iv)  Depressions  that  will  accumulate 
water  shall  not  be  allowed,  unless  they 
are  approved  under  Paragnq>h  (cK3) 
of  this  Section. 

(3)  For  post-mining  land  uses  that 
include  permanent  water  impound¬ 
ments— 

(i)  The  exposed  mine  pit  area  shall 
be  sloped,  graded,  and  contoured  to 
blend  with  the  topography  of  the  sur¬ 
rounding  terrain  and  to  provide  access 
to  the  area.  Where  necessary  to  pre¬ 
vent  erosion,  riprap  shall  be  used. 

(ii)  If  the  person  who  conducts  the 
surface  mining  activities  demonstrates 
that  the  pitwall  can  be  stabilized  by 
terracing  or  other  techniques,  the  reg¬ 
ulatory  authority  may  approve  leaving 
the  stabilized  pitwall  along  one-half  of 
the  proposed  impoundment  shoreline, 
as  measured  along  the  circumference. 
The  remaining  part  of  the  shoreline 
shall  be  graded  and  contoured  to 


15453 

blend  with  the  topography  of  the  sur¬ 
rounding  terrain  and  to  provide  access 
to  the  area.  Detailed  explanations  of 
the  techniques  to  be  used  to  stabilize 
the  pitwall  shall  have  been  approved 
by  the  regulatory  authority  before  the 
impoundment  is  created. 

S  825.13  Changes  in  Wyoming  program. 

In  the  event  of  an  amendment  or  re¬ 
vision  to  the  State  of  Wyoming  regula¬ 
tory  program,  iWulations.  or  decisions 
made  thereunder,  governing  special  bi¬ 
tuminous  coal  mines,  the  Secretary 
shall  issue  additional  regulations  as 
necessary  to  meet  the  purposes  of  the 
Act. 


PART  826— SPECIAL  PERJMANENT 

PROGRAM  PERFORMANCE  STAND¬ 
ARDS— OPERATIONS  ON  STEEP 
SLOPES 

Sec. 

826.1  Scope. 

826.2  ObjecUve. 

826.11  Applicability. 

826.12  StMp  slopes:  Performance  stand¬ 
ards. 

82645  Steep  slopes:  Limited  variances. 

82646  Steep  slopes:  Multiple  seam. 

Authobitt  :  Secs.  102,  201,  501,  503,  504. 
508,  510,  515,  701  Pub.  L.  96-87,  91  Stat.  448, 
449,  467,  470,  471,  478,  480,  486,  516  (UJ3.C. 
1202, 1211, 1251, 1253, 1254, 1258, 1260, 1265, 
1291). 

S  826.1  Scope. 

This  Part  sets  forth  special,  addi¬ 
tional  environmental  protection  per¬ 
formance,  reclamation,  and  design 
standards  for  siulace  coal  mining  and 
reclamation  operations  conducted  on 
steep  slopes  meaning  any  slope  of  20 
degrees  or  more  or  as  defined  in  Sec¬ 
tion  701.5. 

f82A2  ObjecUve. 

The  objective  of  this  Part  is  to 
ensure  adequate  environmental  pro¬ 
tection  duri^  surface  coal  mining  and 
reclamation  operations  on  steep 
slopes. 

1826.11  Appikability. 

(a)  Any  sturface  coal  mining  and  rec¬ 
lamation  operations  on  steep  slopes 
shall  meet  the  requirements  of  this 
Part. 

(b)  The  standards  of  this  Part  do  not 
apply  to  mining  conducted  on  a  flat  or 
gently  rolling  terrain  with  an  occasion¬ 
al  steep  slope  through  which  the 
mining  proceeds  and  leaves  a  plain  or 
predomlnatly  flat  area,  or  to  oper¬ 
ations  covered  by  30  CFR  824. 
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§821.12  Steep  alopce:  Perfonaaiiee  etand- 

Surface  coal  mining  and  reclamation 
open^ns  subject  to  this  Part  shall 
comply  with  requlranents  of  Sub¬ 
chapter  O  and  the  following,  except  to 
the  extent  a  variance  Is  approved 
under  Section  826.15; 

(aXi)  The  person  engaged  in  surface 
coal  mining  and  reclamation  oper¬ 
ations  shall  prevent  the  following  ma¬ 
terials  from  being  placed  or  allowed  to 
remain  <m  the  downslope: 

(Al^wil: 

(B)  Waste  materials.  Including  waste 
mineral  matter; 

(C)  Debris,  including  that  from 
clearing  and  grubbing  of  haul  road 
construetkm;  and 

(D)  Abandoned  or  disabled  equip¬ 
ment; 

(ii)  Nothing  in  this  subsection  shall 
prohibit  the  placement  of  material  in 
road  embankments  located  on  the 
downslope.  so  long  as  the  material 
used  and  embankment  design  comply 
with  the  requirements  of  30  CFR 
816.150-816.180  or  817.150-817.180  and 
the  material  is  moved  and  placed  in  a 
oontroUed  manner. 

(b)  The  hlghwall  shall  be  completely 
covered  with  compacted  spoil  and  the 
disturbed  area  graded  to  comply  with 
the  provisions  of  30  CFR.  816.101- 
816.106  and  30  CFR  817.101-817.106. 
including,  but  not  limited  to.  the 
return  of  the  site  to  the  iq)proxlmate 
original  contour.  The  person  who  con¬ 
ducts  the  surface  coal  mining  and  rec¬ 
lamation  operation  must  demonstrate 
to  the  regulatory  authority,  using 
standard  geotechnical  analysis,  that 
the  minimum  static  factor  of  safety 
lor  the  stability  of  all  portions  of  the 
reclaimed  land  is  at  least  1.3. 

(c)  Land  above  the  hlghwall  shall 
not  be  dUturbed.  unless  the  regulatory 
authority  finds  that  the  disturbance 
facilitates  compliance  with  the  re¬ 
quirements  of  this  Part. 

(d)  Material  in  excess  of  that  re¬ 
quired  by  the  grading  and  backfilling 
provisions  of  paragraph  (b)  of  this 
Section  shall  be  disposed  of  in  accord¬ 
ance  with  the  requirements  of  30  CFR 
816.71-816.74  or  817.71-817.74. 

(e)  Woody  materials  shall  not  be 
buried  in  the  backfilled  area  nnifMM 
the  regulatory  authority  determines 
that  the  proposed  method  for  placing 
woody  material  beneath  the  hlghwall 
will  not  deteriorate  the  stable  condi¬ 
tion  of  the  backfilled  area  as  required 
in  Section  836.12(b).  Woody  materials 
may  be  chipped  and  distributed  over 
the  surface  of  the  backfill  as  mulch,  if 
special  provision  is  made  for  their  use 
and  approved  by  the  regulatory  au¬ 
thority. 

(f )  Unllned  or  unprotected  drainage 
channels  shall  not  be  constructed  on 
backfills  unless  approved  by  the  regu- 
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latory  authority  as  stable  and  not  sub¬ 
ject  to  erosion. 

f  826.15  Steep  slopes:  Lhaited  Tsriances. 

Under  every  Federal  program  or  any 
ai^roved  State  program  which  in¬ 
cludes  iq;>proprlate  procedures,  persons 
may  be  granted  variances  from  the  ap¬ 
proximate  original  contour  require¬ 
ments  of  Section  826.12(b)  for  steep 
slope  surface  coal  mining  and  reclama¬ 
tion  operations,  if  the  following  stand¬ 
ards  are  met  and  a  permit  incorporat¬ 
ing  the  variance  is  iq>proved  under  30 
CFR  785.16: 

(a)  The  hlghwall  shall  be  completely 
badcfilled  with  spoil  material,  in  a 
manner  which  results  in  a  static  factor 
of  safety  of  at  least  1.3  using  standard 
geotechnical  analyses. 

(b)  The  watershed  control  of  the 
area  within  which  the  mining  occurs 
shall  be  improved  by  reducing  the 
peak  flow  from  precipitation  or  thaw 
and  reducing  the  total  suspended 
solids  or  other  pollutants  in  the  sur¬ 
face  water  discharge  during  precipita¬ 
tion  or  thaw.  The  total  volume  of  flow 
during  every  season  of  the  year  shall 
not  vary  in  a  way  that  adversely  af¬ 
fects  the  ecology  of  any  surface  water 
or  any  existing  or  planned  public  or 
private  use  of  surface  or  ground  water. 

(c)  Land  above  the  hlghwall  may  be 
disturbed  only  to  the  extent  that  the 
regulatory  authority  deems  appropri¬ 
ate  and  approves  as  necessary  to  facili¬ 
tate  compliance  with  the  provisions  of 
this  Part  and  if  the  regulatory  author¬ 
ity  finds  that  the  disturbance  is  neces¬ 
sary  to— 

(1)  Blend  the  solid  hlghwall  and  the 
backfilled  material; 

(2)  Control  surface  runoff;  or 

(3)  Pijovide  access  to  the  area  above 
the  hlghwall. 

(d)  The  landowner  of  the  permit 
area  has  requested,  in  writing,  as  part 
of  the  permit  application  under  30 
CFR  785.16,  that  the  variance  be 
granted. 

(e)  The  operations  are  conducted  in 
full  compliance  with  a  permit  issued  in 
accordance  with  30  CFR  785.16. 

(f)  Only  the  amount  of  spoil  as  is 
necessary  to  achieve  the  postmining 
land  use,  ensure  the  stability  of  spoil 
retained  on  the  bench,  and  meet  all 
other  requirements  of  the  Act  and  this 
Cnuq>ter  shall  be  placed  off  the  mine 
bench.  All  spoil  not  retained  on  the 
bench  shall  be  placed  in  accordance 
with  30  CFR  816.71-816.74.  or  817.71- 
817.74  and  30  CFR  816.101-102  or 
817.101-817.102. 

§  826.16  Steep  slopes:  Maltiple  seam. 

In  multiple-seam  steep  slope  affect¬ 
ed  areas,  spoil  not  required  to  reclaim 
and  restore  the  permit  area  may  be 
placed  on  a  pre-existing  bench,  if  iq;>- 
proved  by  the  regulatory  authority 


and  if  the  following  requirements  are 
met:. 

(a)  All  excess  spoil  must  be  hauled, 
placed,  and  retained  on  the  solid 
bench. 

(b)  The  spoil  must  be  graded  to  the 
most  moderate  slope  so  as  to  eliminate 
the  existing  hlghwall  to  the  extent 
possible  with  the  available  spoil. 

(c)  The  rill  must  comply  with  30 
CFR  816.71  or  817.73  and  the  other  re¬ 
quirements  of  this  Subchiq>ter. 

(d)  The  bench  on  which  the  q)oil  is 
to  be  placed  must  have  been  created 
and  abandoned  due  to  coal  mining 
prior  to  August  3, 1977. 


FART  827~SPECIAL  PERMAN»IT 
PROGRAM  PERFORMANCE  STAND- 
ARDS— COAL  PROCESSING 

PLANTS  AND  SUPPORT  PAOLITIES 
NOT  LOCATED  AT  OR  NEAR  THE 
MINESITE  OR  NOT  WITHIN  THE 
PERMIT  AREA  FOR  A  MINE 

Sec. 

827.1  Scope. 

827.11  AK>UcaUllty. 

827.12  (Tosl  processlns  plants:  Performance 
standards. 

AoTHOBirr:  Secs.  102,  201,  501,  503,  504, 
508,  510,  515,  517,  701  Pab.  L.  95-87,  91  Stat. 
448,  449,  487,  470,  471.  479,  480,  488,  498,  516 
(30  UJS.C.  1203.  1211,  1251.  1253,  1254,  1258, 
1260, 1265, 1267, 1291). 

§827.1  Scope. 

This  Part  sets  forth  requirements 
for  coal  processing  plants  and  their 
support  facilities  not  located  within 
the  permit  area  for  a  mine,  to  ensure 
the  protection  of  public  property  and 
the  environment,  in  accordance  with 
the  Act. 

§827.11  AppIkabUity. 

Each  person  who  conducts  'surface 
coal  mining  and  reclamation  oper¬ 
ations,  which  includes  the  operation  of 
a  coal  processing  plant  or  support  fa¬ 
cility  which  is  not  located  within  the 
permit  area  for  a  specific  mine,  shall 
obtain  a  permit  in  accordance  with  30 
CTFR  785.21  to  conduct  those  oper¬ 
ations  and  comply  with  Section  827.12. 

§827.12  Coal  processing  plants:  Perform¬ 
ance  standards. 

Construction,  operation,  mainte¬ 
nance,  modification,  reclamation,  and 
removal  activities  at  operations  cov¬ 
ered  by  this  Part  shall  comply  with 
the  following: 

(a)  Signs  and  maiiters  for  the  coal 
processing  plant,  coal  processing  waste 
disposal  area,  and  water  treatment 
facilities*  shall  comply  with  30  CFR 
816.11. 

(b)  Roads,  transport,  and  associated 
structures  shall  be  constructed,  main- 
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tained.  and  reclaimed  in  accordance 
with  30  CFR  816.150*816.181. 

(c)  Any  stream  or  channel  realign* 
ment  shall  comply  with  30  CFR 
816.44. 

(d)  If  required  by  the  regulatory  au* 
thority.  any  disturbed  area  related  to 
the  coal  processing  plant  or  associated 
facilities  shall  have  sediment  control 
structures,  in  compliance  with  30  CFR 
816.45  and  816.4^B,  and  all  discharges 
from  these  areas  shall  meet  the  re* 
quirements  of  30  CFR  816.41*816.42 
and  any  other  applicable  State  or  Fed* 
eral  law. 

(e)  Permanent  impoundments  associ* 
ated  with  coal  processing  plants  shall 
meet  the  requirements  of  30  CFR 
816.49  and  816.56.  Dams  constructed 
of  or  impounding  coal  processing 
waste  shall  comply  with  30  CFR 
816.91*816.93.  • 

(f)  Use  of  water  wells  shall  comply 
with  30  CFR  816.53  and  water  rights 
shall  be  protected  in  accordance  with 
30  CFR  816.54. 

(g)  Disposal  of  coal  processing  waste, 
solid  waste,  and  any  excavated  materi* 
als  shall  comply  with  30  CFR  816.81* 
816.88.  816.89,  and  816.71*816.74,  re* 
spectively. 

(h)  Discharge  structures  for  diver* 
sions  and  sediment  control  structures 
shall  comply  with  30  CFR  816.47. 

(i)  Air  pollution  control  measures  as* 
sociated  with  fugitive  dust  emissions 
shall  comply  with  30  CFR  816.95. 

(J)  Fish,  wildlife  and  related  environ* 
mental  values  shall  be  protected  in  ac* 
cordance  with  30  CFR  816.97. 

(k)  Slide  areas  and  other  surface 
areas  shall  comply  with  30  CFR 
816.99. 

(l)  Adverse  effects  upon  or  resulting 
from  nearby  underground  coal  mining 
activities  shall  be  minimised  by  iq;>pro* 
priate  measures  including,  but  not  lim* 
ited  to  compliance  with  30  CFR  816.55 
and  816.79. 

(m)  Reclamation  shall  include 
proper  topsoil  handling  procedures,  re* 
vegetation,  and  abandonment,  in  ac* 
cordance  with  30  CFR  816.56,  816.100* 
816.106,  816.111*816.117.  and  816.131* 
816.133. 

(n)  Conveyors,  buildings,  storage 
bins  or  stockpiles,  water  treatment 
facilities,  water  storage  facilities,  and 
any  structure  or  system  related  to  the 
coal  processing  plant  shall  comply 
with  30  CFR  816. 

(o)  Any  coal  processing  plant  or  as* 
sociated  structures  located  on  prime 
farmland  shall  meet  the  requirements 
of  30  CFR  823. 


PART  828— SPEOAL  PERMANENT 

PROGRAM  PERFORMANCE  STAND- 

ARDS— IN  SITU  PROCESSING 

Sec. 

828.1  Scope. 

828.2  Objectives. 

828.11  In  situ  processing:  Performance 
standards. 

828.12  In  situ  processing:  Monitoring. 

Authobxtt:  Secs.  102,  201,  501,  503,  504, 
510, 815.  518,  517,  701;  Pub.  L.  95*87,  91  Stat. 
448,  449,  487,  470,  471,  480,  488,  498,  518  (30 
UJS.C.  1202,  1211,  1251,  1253,  1254,  1280, 
1285, 1288, 1287, 1291). 

9  828.1  Scope. 

This  Part  sets  forth  special  environ* 
mental  protection  performance,  recla* 
niation  and  design  standards  for  in 
situ  processing  activities. 

9  828 J  Objectives. 

This  Part  is  intended  to  ensure  that 
all  in  situ  processing  activities  are  con* 
ducted  in  a  manner  which  preserves 
and  enhances  environmental  values  in 
accordance  with  the  Act.  This  Part 
provides  additional  performance,  rec* 
lamation  and  design  standards  to  re* 
fleet  the  nature  of  in  situ  processing. 

9828.11  In  situ  processing:  Performance 
standards. 

(a)  The  person  who  conducts  in  situ 
processing  activities  shall  comply  with 
30  CFR  817  and  this  Section. 

(b)  In  situ  processing  activities  shall 
be  planned  and  conducted  to  minimize 
disturbance  to  the  prevailing  hydrolo* 
gic  balance  by: 

(1)  Avoiding  discharge  of  fluids  into 
holes  or  wells,  other  than  as  approved 
by  the  regulatory  authority; 

(2)  Injecting  process  recovery  fluids 
only  into  geologic  zones  or  intervals 
approved  as  production  zones  by  the 
regulatory  authority; 

(3)  Avoiding  annular  injection  be* 
tween  the  wall  of  the  drill  hole  and 
the  casing;  and 

(4)  Preventing  discharge  of  pr(x;ess 
fluid  into  surface  waters. 

(c)  Each  person  who  conducts  in  situ 
processing  activities  shall  submit  for 
iq>proval  as  part  of  the  application  for 
permit  under  30  CFR  785.22,  and 
follow  after  iq>provaI.  a  plan  that  en* 
sures  that  all  acid*forming.  toxic*form* 
ing,  or  radioactive  gases,  solids,  or  llq* 
uids  constituting  a  fire,  health,  safety, 
or  environmental  hazard  and  caused 
by  the  mining  and  recovery  process 
are  promptly  treated,  confined,  or  dis¬ 
posed  of.  in  a  manner  that  prevents 
contamination  of  grotmd  and  surface 
waters,  damage  to  fish,  wildlife  and  re¬ 
lated  environmental  values,  and 
threats  to  the  public  health  and 
safety. 

(d)  Each  person  who  conducts  in  situ 
processing  activities  shall  prevent  flow 
of  the  process  recovery  fluid: 


(1)  Horizontally  beyond  the  affected 
area  identified  in  the  permit;  and 

(2)  Vertically  into  overly^  or  im* 
derlying  aquifers. 

(e)  Each  person  who  conducts  in  situ 
processing  activities  shall  restore  the 
quality  of  affected  groimd  water  in 
the  mine  plan  and  adjacent  area,  in¬ 
cluding  ground  water  above  and  below 
the  production  zone,  to  the  approxi¬ 
mate  premining  levels  or  better,  to 
ensure  that  the  potential  for  use  of 
the  groimd  water  is  not  diminished. 

9  828.12  In  situ  proceminf:  Monitoring. 

(a)  Each  person  who  conducts  in  situ 
processing  activities  shall  monitor  the 
quality  and  quantity  of  surface  and 
ground  water  and  the  subsurface  flow 
and  stor^e  characteristics,  in  a 
manner  approved  by  the  regulatory 
authority  under  30  CFR  817.52,  to 
measure  changes  in  the  quantity  and 
quality  of  water  in  surface  and  ground 
water  systems  in  the  mine  plan  and  in 
adjacent  areas. 

(b)  Air  and  water  quality  monitoring 
shall  be  conducted  in  accordance  with 
monitoring  programs  approved  by  the 
regulatory  authority  as  necessary  ac¬ 
cording  to  appropriate  Federal  and 
State  air  and  water  quality  standards. 


PART  840— STATE  REGULATORY  AU¬ 
THORITY  INSPECTION  AND  EN¬ 
FORCEMENT 

Sec. 

840.1  Scope. 

840.11  Inspections  by  State  regulatory  au¬ 
thority. 

840.12  Right  of  entry. 

840.13  Enforcement  authority. 

840.14  Availability  of  records. 

840.15  PubUc  participation. 

Authomtt:  Secs.  102,  201,  501(b),  503, 
512,  517,  518,  and  521,  of  Pub.  L.  95*87,  91  ' 
SUt.  448,  449,  468,  470,  483,  498,  499,  (30 
UJS.C.  1202,  1211,  1251,  1253,  1262,  1267, 
1268). 

9  840.1  Scope. 

This  Part  sets  forth  the  minimum 
requirements  for  the  Secretary's  ap- 
proval  of  provisions  for  inspection  and 
enforcement  by  a  State  of  surface  coal 
mining  and  reclamation  operations 
and  of  coal  explorations  which  sub¬ 
stantially  disturb  the  natural  land  sur¬ 
face,  where  a  State  is  the  regulatory 
authority  under  a  State  program. 

9  840.11  Inspections  by  State  regulatory 
authority. 

(a)  The  State  regulatory  authority 
shall  conduct  an  average  of  at  least 
one  partial  inspection  per  month  of 
each  surface  coal  mining  and  reclama¬ 
tion  operation  under  its  Jurisdiction.  A 
partial  inspection  is  an  onsite  review 
of  a  person's  compliance  with  some  of 
the  permit  conditions  and  require* 
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ments  imposed  under  the  State  pro¬ 
gram.  The  inspector  shall  collect  evi¬ 
dence  of  any  violation  of  those  condi¬ 
tions  or  requirements  observed. 

(b)  The  State  regulatory  authority 
shall  conduct  an  average  of  at  least 
one  complete  inspection  per  calendar 
quarter  of  each  surface  coal  mining 
and  reclamation  operation  under  its 
Jurisdiction.  A  complete  inspection  is 
an  onsite  review  of  a  person’s  compli¬ 
ance  with  all  permit  conditions  and  re¬ 
quirements  imposed  under  the  State 
program,  within  the  entire  area  dis¬ 
turbed  or  affected  by  surface  coal 
mining  and  reclamation  operations. 
This  includes  collection  of  evidence 
with  respect  to  every  violation  of 
those  conditions  or  requirements. 

(c)  The  State  regulatory  authority 
shall  conduct  periodic  inspections  of 
all  coal  escploration  operations  re¬ 
quired  to  comply  in  whole  or  in  part 
with  the  Act,  this  Chiq}ter,  or  the 
State  program.  Such  inspections  shall 
include  the  collection  of  evidence  with 
respect  to  every  violation  of  any  condi¬ 
tion  of  the  exploration  approval  or 
any  requirement  of  the  State  program, 
the  Act,  or  this  Chapter. 

(d)  The  inspections  required  under 
paragnq>hs  (a),  (b)  and  (c)  of  this  Sec¬ 
tion  shall: 

(1)  Be  carried  out  on  an  irregular 
basis,  so  as  to  monitor  compliance  at 
all  operations,  including  those  which 
operate  night^  weekends,  or  holidays; 

(2)  Occur  wi^out  prior  notice  to  the 
person  being  inspected  or  any  agent  or 
employee  of  such  person,  except  for 
necessary  on-site  meetings;  and 

(3)  Include  the  prompt  filing  of  in¬ 
spection  reports  adequate  to  enforce' 
the  requirements  of  and  to  carry  out 
the  terms  and  purposes  of  the  State 
program,  the  Act,  this  Chiq>ter,  the 
exploration  approval  and  the  permit. 

1 840.12  Right  of  entry. 

(a)  Within  its  Jtirisdlction,  the  State 
regulatory  authority  shall  have  statu¬ 
tory  authority  that  grants  its  repre¬ 
sentatives  a  right  of  entry  to,  upon, 
and  through  any  coal  exploration  or 
surface  coal  mining  and  reclamation 
operation  without  advance  notice  or 
search  warrant,  upon  presentation  of 
i4>propriate  credentials. 

(b)  The  State  regulatory  authority 
shall  have  statutory  authority  that  au¬ 
thorizes  its  representatives  to  inspect 
any  monitoring  equipment  or  method 
of  exploration  or  operation  and  to 
have  access  to  and  copy  any  records 
required  under  the  Act,  this  Chiq>ter. 
the  State  program,  the  exploration  iq>- 
proval,  or  the  permit.  This  statutory 
authority  shall  provide  that  the  repre¬ 
sentatives  may  exercise  such  rights  at 
reasonable  times,  without  advance 
notice,  upon  presentation  of  i4>propri- 
ate  credentials.  No  search  warrant 
shall  be  required,  except  that  a  State 


may  provide  for  its  use  with  respect  to 
entry  into  a  building. 

S  840.13  Enforcement  authority. 

(a)  The  civil  and  criminal  penalty 
provisions  of  each  State  program  shall 
contain  penalties  which  are  no  less 
stringent  than  those  set  forth  in  Sec¬ 
tion  518  of  the  Act  and  shall  be  con¬ 
sistent  with  30  CFR  Part  845. 

(b)  The  enforcement  provisions  of 

each  State  program  shall  contain  sanc¬ 
tions  no  less  stringent  than  those  set 
forth  in  Section  521  of  the  Act  and 
shall  be  consistent  with  30  CFR  Part 
808,  and  Sections  843.11,  843.12, 

843.13,  843.10,  and  Subchiq>ter  O  of 
this  Chapter. 

(c)  The  procedural  requirements  of 
each  State  program  relating  to  the 
penalties  and  sanctions  mentioned  in 
Paragraphs  (a)  and  (b)  of  this  Section 
shall  be  the  same  as  or  similar  to  those 
provided  in  Sections  518  and  521  of 
the  Act,  respectively,  and  shall  be  in¬ 
sistent  with  those  provided  in  30  CFR 
Parts  808,  843,  845,  and  Subchapter  O 
of  this  Chapter. 

(d)  Nothing  in  the  Act  or  this  Part 
shall  be  construed  as  eliminating  any 
additional  enforcement  rights  or  pro¬ 
cedures  which  are  available  under 
State  law  to  a  State  regulatory  author¬ 
ity,  but  which  are  not  specifically  enu¬ 
merated  in  Sections  518  and  521  of  the 
Act. 

S  840.14  ATailability  of  records. 

(a)  Each  State  regulatory  authority 

shall  make  available  to  the  Director 
and  the  Regional  Director,  upon  re¬ 
quest,  copies  of  all  documents  relating 
to  applications  for  and  approvals  of 
existing,  new,  or  revised  coal  explora¬ 
tion  iq>provals  or  surface  coal  mining 
and  reclamation  operations  permits 
and  all  documents  relating  to  inspec¬ 
tion  and  enforcement  actions.  _ 

(b)  Except  as  provided  in  30  CFR 
776.17  and  786.15  and  paragraph  (c)  of 
this  Section,  copies  of  all  records,  re¬ 
ports,  Inspection  materials,  or  infor¬ 
mation  obtained  by  the  State  under  a 
State  program  shall  be  made  immedi¬ 
ately  available  to  the  public  in  the 
area  of  mining  so  that  they  are  conve¬ 
niently  available  to  residents  of  that 
area. 

(c)  In  order  to  protect  preparation 
for  hearings  and  enforcement  proceed¬ 
ings,  the  Director  and  the  State  regu¬ 
latory  authority  may  enter  into  agree¬ 
ments  regarding  procedures  for  the 
special  handling  of  investigative  and 
enforcement  reports  and  other  such 
materials. 

840.16  Publk  partklpatioii. 

Each  State  program  shall  provide 
for  public  participation  in  enforce¬ 
ment  of  the  State  program  consistent 


with  30  CFR  842,  843  and  845  and  43 
CFR  4. 


PART  842— FEDERAL  INSPECTIONS 

842.1  Scope. 

842.11  Federal  Inspectioiw. 

842.12  Cittaens’  requests  for  Federal  in¬ 
spections. 

842.13  Right  of  entry. 

842.14  Review  of  adequacy  and  complete¬ 
ness  of  inspections. 

842.15  Review  of  dedsioh  not  to  Inspect  or 
enforce. 

842.16  Availability  of  records. 

Authobitt:  Secs.  102,  201,  501(b),  504, 
507,  512.  517,  518,  621  and  623  of  Pub.  L.  05- 
87.  01  Stat.  448,  440.  408,  471,  474,  483,  408, 
400,  504,  510  (SO  nJB.C.  1202,  1211,  1251, 
1254, 1257, 1262, 1267, 1268, 1271, 1273). 

1842.1  Scope. 

This  Part  sets  forth  general  proce¬ 
dures  governing  Federal  inspwtions 
under  the  permanent  regulatory  pro¬ 
gram. 

9842.11  Federal  InspectkHis. 

(a)  Authorized  representatives  of  the 
Secretary  shall  conduct  inspections  of 
surface  coal  mining  and  reclamation 
operations  as  necessanr: 

(1)  To  evaluate  the  administration 
of  m>proved  State  i»t>grams; 

(2)  To  develop  or  enforce  Federal 
programs  and  Federal  lands  proghuns; 

(3)  To  enforce  those  requirements 
and  permit  conditions  imposed  under  a 
State  program  not  being  enforced  by  a 
State,  under  Section  504(b)  or  Section 
521(b)  of  the  Act,  30  CFR  Part  733,  or 
as  provided  in  this  Section;  and 

(4)  To  determine  whether  any  notice 
of  violati(Mi  or  cessation  order  issued 
during  an  inspection  authorized  under 
this  Section  has  been  complied  with. 

(bKl)  An  authorized  representative 
of  the  Secretary  shall  immediately 
conduct  a  Federal  inspection  to  en¬ 
force  any  requirement  of  the  Act,  this 
Chiq?ter.  any  State,  Federal,  or  FMer- 
al  lands  program,  or  any  condition  of  a 
permit  or  an  exploration  approval  im¬ 
posed  under  the  Act,  this  Chiq>ter,  or 
such  program; 

(i)  When  the  authorized  representa¬ 
tive  has  reason  to  believe,  on  the  basis 
of  information  available  to  him  or  her 
(other  than  information  resulting 
from  a  previous  Federal  inspection), 
that  there  exists  a  violation  of  the  Act, 
this  Chiu>ter,  the  i4>plicable  program, 
or  any  condition  of  a  permit  or  an  ex¬ 
ploration  i^proval.  or  that  there 
exists  any  condition,  practice  or  viola¬ 
tion  which  creates  an  imminent 
danger  to  the  health  or  safety  of  the 
public  or  is  causing  or  can  reasonably 
be  expected  to  cause  a  significant,  im¬ 
minent  environmental  harm  to  land, 
air  or  water  resources  and— 

(liXA)  There  is  no  State  regulatory 
•  authority  or  the  Office  is  enforcing 
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the  State  program  under  Section 
504(b)  or  Section  521(b)  of  the  Act  and 
30  CFR  Part  733;  or 

(B)  The  authorized  representative 
has  notified  the  State  regulatory  au¬ 
thority  of  the  possible  violation  and 
within  10  days  after  notification  the 
State  regulatory  authority  has  failed 
to  take  appropriate  action  to  have  the 
violation  abated  and  to  Inform  the  au¬ 
thorized  representative  that  it  has 
taken  such  action  or  has  a  valid  reason 
for  its  inaction;  or 

(C)  The  person  supplying  the  infor¬ 
mation  provides  adequate  proof  that 
an  imminent  danger  to  the  public 
health  and  safety  or  a  significant,  im¬ 
minent  environmental  harm  to  land, 
air  or  water  resources  exists  and  that 
the  State  regulatory  authority  has 
failed  to  take  appropriate  action. 

(2)  An  authorized  representative 
shall  have  reason  to  believe  that  a  vio¬ 
lation,  condition  or  practice  exists  if 
the  facts  alleged  by  the  informant 
would,  if  true,  constitute  a  condition, 
practice  or  violation  referred  to  in 
Paragraph  (IKi). 

(c)  The  Office,  when  acting  as  the 
regulatory  authority  under  a  Federal 
program  or  a  Federal  lands  program 
and  when  enforcing  a  State  program, 
in  whole  or  in  part,  pursuant  to  Sec¬ 
tion  5()4(b)  or  Section  521(b)  of  the 
Act  and  30  C7FR  Part  733,  shall  con¬ 
duct  inspections  of  all  coal  exploration 
and  surface  coal  mining  and  reclama¬ 
tion  operations  imder  its  Jurisdiction. 
These  inspections  shall  average  at 
least: 

(1)  One  partial  inspection  per  month 
of  each  surface  coal  mining  and  recla¬ 
mation  operation.  A  partial  inspection 
is  an  onsite  review  of  a  person’s  com¬ 
pliance  with  some  of  the  permit  condi¬ 
tions  and  requirements  imposed  under 
the  applicable  program,  during  which 
the  inspector  collects  evidence  with  re¬ 
spect  to  every  violation  of  any  such 
condition  or  requirement  observed; 

(2)  One  complete  inspection  per  cal¬ 
endar  quarter  of  each  surface  coal 
mining  and  reclamation  operation.  A 
complete  inspection  is  an  onsite  review 
of  a  person’s  compliance  with  all 
permit  conditions  and  requirements 
imposed  under  the  applicable  program 
within  the  entire  area  disturbed  or  af¬ 
fected  by  surface  coal  mining  and  rec¬ 
lamation  operations,  including  the  col¬ 
lection  of  evidence  with  respect  to 
every  violation  of  any  such  condition 
or  requirement;  and 

(3)  Periodic  inspections  of  all  coal 
exploration  operations  required  to 
comply  in  whole  or  part  with  the  Act, 
this  Chapter,  or  the  applicable  pro¬ 
gram,  including  the  collection  of  evi¬ 
dence  with  respect  to  every  violation 
of  any  condition  of  the  exploration  ap¬ 
proval  or  requirement  of  the  applica¬ 
ble  program,  the  Act,  or  this  Chapter. 


RULES  AND  REGULATIONS 

(d)  The  inspections  required  under 
paragnq)h  (c)  shall  — 

(1)  Be  carried  out  on  an  irregular 
basis  so  as  to  monitor  compliance  at 
all  operations,  including  those  which 
operate  nights,  weekends,  or  holidays; 

(2)  Occur  without  prior  notice  to  the 
person  being  inspected  or  any  of  his 
agents  or  employees,  except  for  neces¬ 
sary  onsite  meetings;  and 

(3)  Include  the  prompt  filing  of  in¬ 
spection  reports  adequate  to  enforce 
the  requirements  of  and  to  carry  out 
the  terms  and  purposes  of  the  applica¬ 
ble  program,  any  condition  of  an  ex¬ 
ploration  approval  or  permit  imposed 
under  such  program,  this  Chiqiter  and 
the  Act. 

8842.12  Citizens’  rcqncsts  for  Federal  in¬ 
spections. 

(a)  A  citizen  may  request  a  Federal 
inspection  tmder  30  CFR  842.11(b),  by 
furnishing  to  an  authorized  repre¬ 
sentative  of  the  Secretary  a  signed, 
written  statement  (or  an  oral  report 
followed  by  a  signed,  written  state¬ 
ment)  giving  the  authorized  repre¬ 
sentative  reason  to  believe  that  a  vio¬ 
lation,  condition,  or  practice  referred 
to  in  30  CFR  842.11(bKlKi)  exists  and 
setting  forth  a  phone  number  and  ad¬ 
dress  where  the  citizen  can  be  contact¬ 
ed. 

(b)  The  identity  of  any  person  sup¬ 
plying  information  to  the  Office  relat¬ 
ing  to  a  possible  violation  or  imminent 
danger  or  harm  shall  remain  confiden¬ 
tial  with  the  Office,  if  requested  by 
that  person,  unless  that  person  elects 
to  accompany  the  inspector  on  the  in¬ 
spection,  or  unless  disclosure  is  re¬ 
quired  under  the  Freedom  of  Informa¬ 
tion  Act  (5  UB.C.  Section  552)  or 
other  Federal  law; 

(c)  If  a  Federal  inspection  is  con¬ 
ducted  as  a  result  of  information  pro¬ 
vided  to  the  Office  by  a  citizen  as  de¬ 
scribed  in  Paragraph  (a)  of  this  Sec¬ 
tion.  the  citizen  shall  be  notified  as  far 
in  advance  as  practicable  when  the  in¬ 
spection  is  to  occur  and  shall  be  al¬ 
lowed  to  accompany  the  authorized 
representative  of  the  Secretary  during 
the  inspection.  Such  person  has  a 
right  of  entry  to,  upon  and  through 
the  coal  exploration  or  surface  coal 
mining  and  reclamation  operation 
about  which  he  or  she  supplied  infor¬ 
mation.  but  only  if  he  or  she  is  in  the 
presence  of  and  is  under  the  control, 
direction  and  supervision  of  the  au¬ 
thorized  representative  while  on  the 
mine  property.  Such  right  of  entry 
does  not  include  a  right  to  enter  build¬ 
ings  without  consent  of  the  person  in 
control  of  the  building  or  without  a 
search  warrant. 

(d)  Within  10  days  of  the  Federal  in¬ 
spection  or.  if  there  is  no  inspection, 
within  15  days  of  receipt  of  the  citi¬ 
zen’s  written  statement,  the  Office 
shall  send  the  citizen  the  following: 
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(1)  If  an  inspection  was  made,  a  de¬ 
scription  of  the  enforcement  action 
taken,  which  may  consist  of  copies  of 
the  Federal  inspection  report  and  all 
notices  of  violation  and  cessation 
orders  issued  as  a  result  of  the  inspec¬ 
tion  or  an  explanation  of  why  no  en¬ 
forcement  action  was  taken; 

(2)  If  no  Federal  inspection  was  con¬ 
ducted.  an  explanation  of  the  reason 
whsr,  and 

(3)  An  explanation  of  the  citizen’s 
right,  if  any,  to  informal  review  of  the 
action  or  inaction  of  the  Office  imder 
30  CFR  842.15. 

(e)  The  Office  shall  give  copies  of  all 
materials  in  Paragraphs  (dXl)  and  (2) 
of  this  Section  within  the  time  limits 
specified  in  those  paragraphs  to  the 
person  alleged  to  be  in  ■  violation, 
except  that  the  name  of  the  citizen 
shall  be  removed  unless  disclosure  of 
the  citizen’s  identity  is  permitted 
under  Paragraph  (b)  of  this  Section. 

8  842.13  Right  of  entry. 

(a)  Each  authorized  representative 
of  the  Secretary  conducting  a  Federal 
inspection  under  30  CFR  842.11: 

(1)  Shall  have  a  right  of  entry  to. 
upon,  and  through  any  coal  explora¬ 
tion  or  surface  coal  mining  and  recla¬ 
mation  operation,  without  advance 
notice  or  a  search  warrant,  upon  pres¬ 
entation  of  iqipropriate  credentials; 
and 

(2)  May.  at  reasonable  times  and 
without  delay,  have  access  to  and  copy 
any  records,  and  inspect  any  monitor¬ 
ing  equipment  or  method  of  operation, 
required  under  the  Act,  this  Chapter, 
the  applicable  program  or  any  condi¬ 
tion  of  an  exploration  approval  or 
permit  imposed  under  the  Act.  this 
Cluster,  or  the  applicable  program. 

(b)  No  search  warrant  shall  be  re¬ 
quired  with  respect  to  any  activity 
under  paragraph  (a)  except  that  a 
search  warrant  may  be  required  for 
entry  into  a  building. 

8  842.14  Review  of  adequacy  and  con- 
pleteneaz  of  inspectiont. 

Any  person  who  is  or  may  be  ad¬ 
versely  affected  by  a  surface  coal 
mining  and  reclamation  operation  or  a 
coal  exploration  operation  may  notify 
the  Regional  Director  in  writing  of 
any  alleged  failure  on  the  part  of  the 
Office  to  make  adequate  and  complete 
or  periodic  Federal  inspections  as  pro¬ 
vided  in  30  CFR  842.11(bKlKi).  (c)  and 
(d).  The  notification  shall  include  suf¬ 
ficient  information  to  create  a  reason¬ 
able  beUef  that  30  CFR  842:ll(bKlKi). 

(c)  and  (d)  are  not  being  complied  with 
and  to  demonstrate  that  the  person  is 
or  may  be  adversely  affected.  The  Re¬ 
gional  Director  shall  within  15  days  of 
receipt  of  the  notification  determine 
whether  30  CFR  842.11(bKlKi).  (c) 
and  (d)  are  being  complied  with,  and  if 
not,  shall  immediately  order  a  Federal 
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Inspection  to  remedy  the  noncompli¬ 
ance.  The  Regional  Director  shall  also 
furnish  the  complainant  with  a  writ¬ 
ten  statement  of  the  reasons  for  such 
determination  and  the  actions,  if  any. 
taken  to  remedy  the  noncompliance. 

8  842.16  Review  of  decision  not  to  inspect 
or  enforce. 

(a)  Any  person  who  is  or  may  be  ad¬ 
versely  affected  by  a  coal  exploration 
or  surface  coal  mining  and  reclama¬ 
tion  operation  may  ask  the  Regional 
Director  to  review  informally  an  au¬ 
thorized  representative’s  decision  not 
to  inspect  or  take  appropriate  enforce¬ 
ment  action  with  respect  to  any  viola¬ 
tion  alleged  by  that  person  in  a  re¬ 
quest  for  Federal  insp^ion  under  30 
CPR  842.12.  The  request  for  review 
shall  be  in  writing  and  Include  a  state¬ 
ment  of  how  the  person  is  or  may  be 
adversely  affected  and  why  the  deci¬ 
sion  merits  review. 

(b)  The  Regional  Director  shall  con¬ 
duct  the  review  and  inform  the 
person,  in  writing,  of  the  results  of  the 
review  within  30  days  of  his  or  her  re¬ 
ceipt  of  the  request.  The  person  al¬ 
leged  to  be  in  violation  shall  also  be 
given  a  copy  of  the  results  of  the 
review,  except  that  the  name  of  the 
citizen  shall  not  be  disclosed  unless 
confidentiality  has  been  waived  or  dis¬ 
closure  is  required  under  the  Freedom 
of  Information  Act  or  other  Federal 
law. 

(c)  Informal  review  under  this  Sec¬ 
tion  shall  not  affect  any  right  to 
formal  review  under  Section  525  of  the 
Act  or  to  a  citizen’s  suit  under  Section 
520  of  the  Act. 

8  842.16  ATzilability  of  records. 

(a)  Copies  of  all  records,  reports,  in¬ 
spection  materials,  or  information  ob¬ 
tained  by  the  Office  imder  Title  V  of 
the  Act.  this  Chapter,  a  Federal  pro¬ 
gram  or  Federal  lands  program,  a 
State  program  being  enforced  by  the 
Office  under  Sections  504(b)  or  521(b) 
of  the  Act  and  30  CFR  Part  733.  or  30 
CFR  842.11  or  842.12  shaU  be  made 
immediately  available  to  the  public  in 
the  area  of  mining  so  that  they  are 
conveniently  available  to  residents  of 
that  area,  except  that  the  Office  may 
refuse  to  make  available— 

(1)  Investigatory  records  compiled 
for  law  enforcement  purposes  to  the 
extent  provided  in  the  Freedom  of  In¬ 
formation  Act  (5  UJ3.C.  Section 
552(b))  and 

(2)  Information  not  required  to  be 
made  availably  under  30  CFR  776.17, 
786.15  or  840.14(c). 

(b)  Copies  of  documents  and  infor¬ 
mation  required  to  be  made  available 
under  Paragraph  (a)  shall  be  provided 
to  the  State  regulatory  authority,  if 
any. 
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PART  843— FEDERAL  ENFORCEMENT 

Sec. 

84S.1  Scope. 

843.11  •  Cessation  orders. 

848.12  Notices  of  violation. 

843.13  Suspension  or  revocation  of  permits. 

843.14  Service,  of  notices  of  violation  and 
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843.19  Injunctive  relief. 

Authokitt:  Secs.  102.  201,  501(b).  503, 
504.  510,  517,  518.  520,  521.  523.  525,  526  and 
701  of  Pub.  L.  95-87,  91  SUt.  448.  449.  468. 
470.  471,  480,  498,  499.  504,  510,  511.  and  516 
(30  UJS.C.  1202.  1211,  1251,  1253,  1254,  1260, 
1267. 1268, 1271, 1273,  1275,  and  1291). 

8  843.1  Scope. 

’This  Part  sets  forth  general  rules  re¬ 
garding  enforcement  by  the  Office  of 
the  Act,  this  Chapter,  any  Federal 
program,  the  Federal  lands  program. 
State  programs  being  enforced  by  the 
Office  under  Section  504(b)  or  521(b) 
of  the  Act  and  30  CFR  Part  733  and 
(in  limited  circumstances)  under  30 
CFR  842.11  or  842.12,  and  all  condi¬ 
tions  of  permits  and  coal  exploration 
approvals  imposed  under  any  of  these 
programs,  the  Act,  or  this  Chapter. 
Civil  penalties  in  connection  with  no¬ 
tices  of  violation  and  cessation  orders 
issued  under  this  Part  are  set  forth  in 
30  CFR  845. 

8  843.11  CcMation  orders. 

(aKI)  An  authorized  representative 
of  the  Secretary  shall  immediately 
order  a  cessation  of  surface  coal 
mining  and  reclamation  operations  or 
of  the  relevant  portion  thereof,  if  he 
finds,  on  the  basis  of  any  Federal  in¬ 
spection,  any  condition  or  practice,  or 
any  violation  of  the  Act,  this  Chapter, 
any  applicable  program,  or  any  condi¬ 
tion  of  an  exploration  approval  or 
permit  imposed  under  any  such  pro¬ 
gram,  the  Act,  or  this  Chapter,  which: 

(1)  Creates  an  imminent  danger  to 
the  health  or  safety  of  the  public;  or 

(il)  Is  causing  or  can  reasonably  be 
expected  to  cause  significant,  immi¬ 
nent  environmental  harm  to  land,  air, 
or  water  resources. 

(2)  If  the  cessation  ordered  under 
Paragraph  (aKI)  of  this  Section  will 
not  completely  abate  the  imminent 
danger  or  harm  in  the  most  expedi¬ 
tious  manner  physically  possible,  the 
authorized  representative  of  the  Sec¬ 
retary  shall  impose  affirmative  obliga¬ 
tions  on  the  person  to  whom  it  is 
issued  to  abate  the  condition,  practice, 
or  violation.  ’The  order  shall  specify 
the  time  by  which  abatement  shall  be 
accomplished  and  may  require,  among 
other  things,  the  use  of  existing  or  ad¬ 
ditional  personnel  and  equipment. 

(bKl)  An  authorized  representative 
of  the  Secretary  shall  immediately 


order  a  cessation  of  coal  exploration 
or  surface  coal  mining  and  reclama¬ 
tion  operations,  or  of  the  relevant  por¬ 
tion  thereof,  when  a  notice  of  viola- 
tion  has  been  issued  under  30  CFR 
843.12(a)  and  the  person  to  whom  it 
was  issued  fails  to  abate  the  violation 
within  the  abatement  period  fixed  or 
subsequently  extended  by  the  author¬ 
ized  representative. 

(2)  A  cessation  order  issued  under 
this  Paragraph  shall  require  the 
person  to  whom  it  is  issued  to  take  all 
steps  the  authorized  representative  of 
the  Secretary  deems  necessary  to 
abate  the  violations  covered  by  the 
order  in  the  most  expeditious  manner 
physically  possible. 

(c)  A  cessation  order  issued  under 
Paragraphs  (a)  or  (b)  of  this  Section 
shall  be  in  writing,  signed  by  the  au¬ 
thorized  representative  who  issues  it. 
and  shall  set  forth  with  reasonable 
specificity:  (1)  the  nature  of  the  viola¬ 
tion;  (2)  the  remedial  action  or  affirm¬ 
ative  obligation  required,  if  any.  in¬ 
cluding  interim  steps,  if  appropriate; 

(3)  the  time  established  for  abate¬ 
ment,  if  appropriate,  including  the 
time  for  meeting  any  interim  steps; 
and  (4)  a  reasonable  description  of  the 
portion  of  the  coal  exploration  or  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ation  to  which  it  applies.  ’The  order 
shall  remain  in  effect  until  the  condi¬ 
tion,  practice  or  violation  has  been 
abated  or  until  vacated,  modified  or 
terminated  in  writing  by  an  authorized 
representative  of  the  Secretary. 

(d)  Reclamation  operations  and 
other  activities  intended  to  protect 
public  health  and  safety  and  the  envi¬ 
ronment  shall  continue  during  the 
period  of  any  order  imless  otherwise 
provided  in  the  order. 

(e)  An  authorized  representative  of 
the  Secretary  may  modify,  terminate 
pr  vacate  a  cessation  order  for  good 
cause,  and  may  extend  the  time  for 
abatement  if  the  failure  to  abate 
within  the  time  previously  set  was  not 
caused  by  lack  of  diligence  on  the  part 
of  the  person  to  whom  it  was  issued. 

(f)  An  authorized  representative  of 
the  Secretary  shall  terminate  a  cessa¬ 
tion  order,  by  written  noti(«  to  the 
person  to  whom  the  order  was  issued, 
when  he  determines  that  all  condi¬ 
tions,  practices  or  violations  listed  in 
the  order  have  been  abated.  Termina¬ 
tion  shall  not  affect  the  Hght  of  the 
Office  to  assess  civil  penalties  for 
those  violations  under  30  (^FR  Part 
845. 

8  843.12  Notices  of  violation. 

(aKI)  An  authorized  representative 
of  the  Secretary  shall  issue  a  notice  of 
violation  if.  on  the  basis  of  a  Federal 
inspection  carried  out  during  the  en¬ 
forcement  of  a  Federal  program  or 
Federal  lands  program  or  during  Fed¬ 
eral  enforcement  of  a  State  program 
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under  Sections  504(b)  or  521(b)  of  the 
Act  and  30  CFR  Part  733,  he  finds  a 
violation  of  the  Act,  this  Chiu>ter,  the 
lUiplicable  program,  or  any  condition 
of  a  permit  or  an  exploration  approval 
impo^  under  such  program,  the  Act, 
or  this  Chapter,  which  doM  not  create 
an  imminent  danger  or  harm  for 
which  a  cessation  order  must  be  issued 
under  30  CFR  843.11. 

(aK2)  When,  on  the  basis  of  any 
Federal  inspection  other  than  one  de¬ 
scribed  in  Paragraph  (aXl),  an  author¬ 
ized  representative  of  the  Secretary 
determines  that  there  exists  a  viola¬ 
tion  of  the  Act,  the  State  program,  or 
any  condition  of  a  permit  or  an  explo¬ 
ration  approval  required  by  the  Act  or 
the  State  program  which  does  not 
create  an  imminent  danger  or  harm 
for  which  a  cessation  order  must  be 
issued  under  30  CFR  843.11,  the  au¬ 
thorized  representative  may  give  a 
written  report  of  the  violation  to  the 
State  and  the  person  responsible  for 
the  violation,  so  that  iq>propriate  en¬ 
forcement  action  can  be  taken  by  the 
State.  Where  the  State  fails  within  ten 
days  after  notification  to  take  appro¬ 
priate  action  to  cause  the  violation  to 
be  corrected,  or  to  show  good  cause  for 
such  failure,  the  authorized  repre¬ 
sentative  may  reinspect  and.  if  the  vio¬ 
lation  continues  to  exist,  shall  issue  a 
notice  of  violation  or  cessation  order, 
as  appropriate.  No  additional  notifica¬ 
tion  to  the  State  by  the  Office  is  re¬ 
quired  before  the  issuance  of  a  notice 
of  violation,  if  previous  notification 
was  given  under  30  CFR 
842.11(bKlKUKB). 

(b)  A  notice  of  violation  issued  under 
this  Section  shall  be  in  writing,  signed 
by  the  authorized  representative  who 
issues  it.  and  shall  set  forth  with  rea¬ 
sonable  specificity: 

(1)  The  nature  of  the  violation; 

(2)  The  remedial  action  required, 
which  may  include  interim  steps; 

(3)  A  reasonable  time  for  abatement, 
which  may  include  time  for  accom¬ 
plishment  of  interim  steps;  and 

(4)  A  reasonable  description  of  the 
portion  of  the  coal  exploration  or  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ation  to  which  it  applies. 

(c)  An  authorized  representative  of 
the  Secretary  may  extend  the  time  set 
for  abatement  or  for  accomplishment 
of  an  interim  step,  if  the  failure  to 
meet  the  time  previously  set  was  not 
caused  by  lack  of  diligence  on  the  part 
of  the  person  to  whom  it  was  issued. 
The  total  time  for  abatement  under  a 
notice  of  violation,  including  all  exten¬ 
sions.  shall  not  exceed  90  days  from 
the  date  of  issuance. 

(d)  If  the  person  to  whom  the  notice 
was  issued  fails  to  meet  any  time  set 
for  abatement  or  for  accomplishment 
of  an  interim  step,  the  authorized  rep¬ 
resentative  shall  issue  a  cessation 
order  under  30  CFR  843.11(b). 


(e)  An  authorized  representative  of 
the  Secretary  shall  terminate  a  notice 
of  violation  by  written  notice  to  the 
person  to  whom  it  was  issued,  when  he 
determines  that  all  violations  listed  in 
the  notice  of  violation  have  been 
abated.  Termination  shall  not  affect 
the  right  of  the  Office  to  assess  civil 
penalties  for  those  violations  under  30 
CFR  Part  845  (civil  penalties). 

8  843.13  Suspension  or  rerocation  of  per¬ 
mits. 

(aKl)  Except  as  provided  in  para¬ 
graph  (b)  of  this  Section,  the  Director 
shall  issue  an  order  to  a  permittee  re¬ 
quiring  him  to  show  cause  why  his 
permit  and  right  to  mine  under  the 
Act  should  not  be  suspended  or  re¬ 
voked.  if  the  Director  determines  that 
a  pattern  of  violations  of  any  requi^ 
ments  of  the  Act,  this  Chapter,  the  aip- 
plicable  program,  or  any  permit  condi¬ 
tion  required  by  the  Act  exists  or  has 
existed,  and  that  the  violations  were 
caused  by  the  permittee  willfully  or 
through  unwarranted  ,  failure  to 
comply  with  those  requirements  or 
conditions.  Willful  violation  means  an 
act  or  omission  which  violates  the  Act. 
this  Chapter,  the  applicable  program, 
or  any  permit  condition  required  by 
the  Act,  this  Chapter,  or  the  applica¬ 
ble  program,  committed  by  a  person 
who  intends  the  result  which  actually 
occurs.  Unwarranted  failure  to  comply 
means  the  failure  of  the  permittee  to 
prevent  the  occurrence  of  any  viola¬ 
tion  of  the  permit  or  any  requirement 
of  the  Act.  due  to  indifference,  lack  of 
diligence,  or  lack  of  reasonable  care,  or 
the  failure  to  abate  any  violation  of 
such  permit  or  the  Act,  due  to  indif¬ 
ference,  lack  of  diligence,  or  lack  of 
reasonable  care.  Violations  by  any 
person  conducting  surface  coal  mining 
operations  on  behalf  of  the  permittee 
shall  be  attributed  to  the  permittee, 
unless  the  permittee  establishes  that 
they  were  acts  of  deliberate  sabotage. 

(2)  The  Director  may  determine  that 
a  pattern  of  violations  exists  or  has  ex¬ 
isted.  based  on  two  or  more  Federal  in¬ 
spections  of  the  permit  area  within 
any  12-month  period,  after  considering 
the  circumstances,  including: 

(i)  The  number  of  violations,  cited 
on  more  than  one  occasion,  of  the 
same  or  related  requirements  of  the 
Act,  this  Chapter,  the  applicable  pro¬ 
gram  or  the  permit; 

(ii)  The  number  of  violations,  cited 
on  more  than  one  occasion,  of  differ¬ 
ent  requirements  of  the  Act,  this 
Chapter,  the  applicable  program,  or 
the  permit;  and 

(ill)  The  extent  to  which  the  viola¬ 
tions  were  isolated  departures  from 
lawful  conduct. 

(3)  The  Director  shall  determine 
that  a  pattern  of  violations  exists,  if 
he  finds  that  there  were  violations  of 
the  same  or  related  requirements  of 


the  Act,  this  Chapter,  the  iq>plicable 
program,  or  the  permit  during  three 
or  more  Federal  inspections  of  the 
permit  area  within  any  12-month 
period. 

(4Ki)  In  determining  the  number  of 
violations  within  any  12-month  period, 
the  Director  shall  consider  only  viola¬ 
tions  issued  as  a  result  of  a  Federal  in¬ 
spection  carried  out— 

(A)  During  enforcement  of  a  Federal 
program  or  a  Federal  lands  program; 

(B)  During  the  interim  program  and 
before  the  applicable  State  program 
was  approved,  pursuant  to  Section  502 
or  504  of  the  Act;  or 

(C)  Dtuing  Federal  enforcement  of  a 
State  program  in  accordance  with  Sec¬ 
tion  504(b)  or  Section  521(b)  of  the 
Act; 

(ii)  The  Director  may  consider  viola¬ 
tions  issued  as  a  result  of  inspections 
other  than  those  mentioned  in  clause 
(i)  in  determining  whether  to  exercise 
his  discretion  under  paragraph  (2). 

(b)  The  Director  may  decline  to 
issue  a  show  cause  order,  or  may 
vacate  an  outstanding  show  cause 
order,  if  he  finds  that,  taking  into  ac¬ 
count  exceptional  factors  present  in 
the  particular  case,  it  would  be  demon¬ 
strably  unjust  to  issue  or  to  fail  to 
vacate  the  show  cause  order.  The  basis 
for  this  finding  shall  be  fully  ex¬ 
plained  and  documented  in  the  records 
of  case. 

(c)  At  the  same  time  as  the  issuance 
of  the  order,  the  Director  shall: 

(1)  File  a  copy  of  the  order  to  show 
cause  with  the  Office  of  Hearings  and 
Appeals  and  the  State  regulatory  au¬ 
thority.  if  any; 

(2)  If  practicable,  publish  notice  of 
the  order,  including  a  brief  statement 
of  the  procedure  for  intervention  in 
the  proceeding,  in  a  newspaper  of  gen¬ 
eral  circulation  in  the  area  of  the  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ations;  and 

(3)  Post  the  notice  at  the  regional, 
district  or  field  office  closest  to  the 
area  of  the  surface  coal  mining  and 
reclamation  operations. 

(d)  If  the  permittee  files  an  answer 
to  the  show  cause  order  and  requests  a 
hearing  under  43  CFR  Part  4,  a  public 
hearing  shall  be  provided  as  set  forth 
in  that  Part.  The  Office  of  Hearings 
and  Appeals  shall  give  thirty  days’ 
written  notice  of  the  date,  time  and 
place  of  the  hearing  to  the  Director, 
the  permittee,  the  State  regulatory 
authority,  if  any.  and  any  intervenor. 
Upon  receipt  of  the  notice,  the  Direc¬ 
tor  shall  publish  it,  if  practicable,  in  a 
newspaper  of  general  circulation  in 
the  area  of  the  surface  coal  mining 
and  reclamation  operations,  and  shall 
post  it  at  the  regional,  district  or  field 
office  closest  to  those  operations. 

(e)  Within  sixty  days  after  the  hear¬ 
ing,  and  within  the  time  limits  set 
forth  in  43  CFR  Part  4,  the  Office  of 
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Hearings  and  Amieals  shall  Issue  a 
written  determination  as  to  whether  a 
pattern  of  violations  exists  and.  if  ap¬ 
propriate,  an  order.  If  the  Office  of 
Hearings  and  Appeals  revokes  or  sus¬ 
pends  the  permit  and  the  permittee’s 
right  to  mine  under  the  Act.  the  per¬ 
mittee  shall  immediately  cease  surface 
coal  mining  operations  on  the  permit 
area  and  shall: 

(1)  If  the  permit  and  the  right  to 
mine  under  the  Act  are  revoked,  com¬ 
plete  reclamation  within  the  time 
specified  in  the  order,  or 

(2)  If  the  permit  and  the  right  to 
mine  under  the  Act  are  suspended, 
complete  all  affirmative  obligations  to 
abate  all  conditions,  practices  or  viola¬ 
tions,  as  specified  in  the  order. 

8  843.14  Senicc  of  notice*  of  violation 
and  ccsiation  orders. 

(a)  A  notice  of  violation  or  cessation 
order  shall  be  served  on  the  person  to 
whom  it  is  directed  or  his  designated 
agent  promptly  after  issuance,  as  fol¬ 
lows; 

(1)  By  tendering  a  copy  at  the  coal 
exploration  or  surface  coal  mining  and 
reclamation  operation  to  the  designat¬ 
ed  agent  or  to  the  individual  who, 
based  upon  reasonable  inquiry  by  the 
authorized  representative,  iq>pears  to 
be  in  charge  of  the  coal  exploration  or 
siulace  coal  mining  and  reclamation 
operation  referred  to  in  the  notice  or 
order.  If  no  such  individual  can  be  lo¬ 
cated  at  the  site,  a  copy  may  be  ten¬ 
dered  to  any  individual  at  the  site  who 
iq>pears  to  be  an  employee  or  agent  of 
the  person  to  whom  the  notice  or 
order  is  issued.  Service  shall  be  com¬ 
plete  upon  tender  of  the  notice  or 
order  and  shall  not  be  deemed  incom¬ 
plete  because  of  refusal  to  accept. 

(2)  As  an  alternative  to  paragraph 
(aXl)  of  this  Section,  service  may  be 
made  by  sending  a  copy  of  the  notice 
or  order  by  certified  mail  or  by  hand 
to  the  person  to  whom  it  is  issued  or 
his  designated  agent.  Service  shall  be 
complete  upon  tender  of  the  notice  or 
order  or  of  the  mail  and  shall  not  be 
deemed  incomplete  because  of  refusal 
to  accept. 

(b)  A  show  cause  order  may  be 
served  on  the  person  to  whom  it  is 
issued  in  either  manner  provided  in 
paragraph  (aK2)  of  this  Section. 

(c)  Draignation  by  any  person  of  an 
agent  for  service  of  notices  and  orders 
shall  be  made  in  writing  to  the  iq>pro- 
priate  regional,  district  or  field  office 
of  the  Office. 

(d)  The  Office  shall  furnish  copies 
of  notices  and  orders  to  the  State  reg¬ 
ulatory  authority,  if  any,  promptly 
after  their  issuance.  The  Office  may 
furnish  copies  to  any  person  having  an 
interest  in  the  coal  exploration,  sur¬ 
face  coal  mining  and  reclamation  oper¬ 
ation.  or  the  permit  area,  such  as  the 
owner  of  the  fee,  a  corporate  officer  of 
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the  permittee  or  entity  conducting 
coal  exploration,  or  the  bonding  com¬ 
pany. 

'  8  843.15  Informal  public  hearing. 

(a)  Except  as  provided  in  Paragraphs 

(b)  and  (c).  a  notice  of  violation  or  ces¬ 
sation  order  which  requires  cessation 
of  mining,  expressly  or  by  necessary 
implication,  shall  expire  within  30 
days  after  it  is  served  unless  an  infor¬ 
mal  public  hearing  has  been  held 
within  that  time.  The  hearing  shall  be 
held  at  or  reasonably  close  to  the  mine 
site  so  that  it  may  be  viewed  during 
the  hearing  or  at  any  other  location 
acceptable  to  the  Office  and  the 
person  to  whom  the  notice  or  order 
was  issued.  The  Office  of  Surface 
BClning  office  nearest  to  the  minesite 
shall  be  deemed  to  be  reasonably  close 
to  the  minesite  unless  a  closer  location 
is  requested  and  agreed  to  by  the 
Office.  Expiration  of  a  notice  or  order 
shall  not  affect  the  Director’s  right  to 
assess  civil  penalties  for  the  violations 
mentioned  in  the  notice  or  order 
under  30  CFR  Part  845  (civil  penal¬ 
ties).  For  purposes  of  this  Srotion, 
mining  means  extracting  coal  from  the 
earth  or  coal  waste  piles  and  trans¬ 
porting  it  within  or  from  the  permit 
area. 

(b)  A  notice  of  violation  or  cessation 
order  shall  not  expire  as  provided  in 
Paragraph  (a)  of  this  Section,  if  the 
condition,  practice  or  violation  in  ques¬ 
tion  has  been  abated  or  if  the  informal 
public  hearing  has  been  waived. 

(c)  The  Office  shall  give  as  much  ad¬ 
vance  notice  as  is  practicable  of  the 
time,  place,  and  subject  matter  of  the 
informal  public  hearing  to: 

(1)  ’The  person  to  whom  the  notice 
or  order  was  issued; 

(2)  Any  person  who  filed  a  report 
which  led  to  that  notice  or  order;  and 

(3)  ’The  State  regulatory  authority, 
if  any. 

(d)  ’The  Office  shall  also  post  notice 
of  the  hearing  at  the  regional,  district 
or  field  office  closest  to  the  mine  site, 
and  publish  it.  where  practicable,  in  a 
newspaper  of  general  circulation  in 
the  area  of  the  mine. 

(e)  Section  554  of  ’Title  5  of  the 
United  States  Code,  regarding  require¬ 
ments  for  formal  adjudicatory  hear¬ 
ings,  shall  not  govern  Informal  public 
hearings.  An  informal  public  hearing 
shall  be  conducted  by  a  representative 
of  the  Office,  who  may  accept  oral  or 
written  arguments  and  any  other  rele¬ 
vant  information  from  any  person  at¬ 
tending. 

(f)  Within  five  days  after  the  close 
of  the  informal  public  hearing,  the 
Office  shall  affirm,  modify,  or  vacate 
the  notice  or  order  in  writl^.  The  de¬ 
cision  shall  be  sent  to  — 

(1)  The  person  to  whom  the  notice 
or  order  was  issued; 


(2)  Any  person  who  filed  a  report 
which  led  to  the  notice  or  order;  and 

(3)  The  State  regulatory  authority, 
if  any. 

(g)  The  granting  or  waiver  of  an  in¬ 
formal  public  hearing  shall  not  affect 
the  right  of  any  person  to  formal 
review  under  Sections  518(b), 
521(aK4),  or  525,  of  the  Act.  At  such 
formal  review  proceedings,  no  evidence 
as  to  statements  made  or  evidence  pro¬ 
duced  at  an  informal  public  heiulng 
shall  be  introduced  as  evidence  or  to 
impeach  a  witness. 

8  843.16  Fonnal  review  of  citatioiu. 

(a)  A  person  issued  a  notice  of  vlola- 
tion  or  cessation  order  under  30  CFR 
843.11  or  843.12,  or  a  person  having  an 
interest  which  is  or  may  be  adversely 
affected  by  the  Issuance,  modification, 
vacation  or  termination  of  a  notice  or 
order,  may  request  review  of  that 
action  by  filing  an  ^plication  for 
review  and  request  for  hearing,  under 
43  CFR  Part  4,  within  30  days  after  re¬ 
ceiving  notice  of  the  action. 

(b)  The  filing  of  an  application  for 
review  and  request  for  a  hearing  under 
this  Section  shall  not  operate  as  a  stay 
of  any  notice  or  order,  or  of  any  modi¬ 
fication,  termination  or  vacation  of 
either. 

8  843.17  Failure  to  give  notice  and  lack  of 
information. 

No  notice  of  violation,  cessation 
order,  show  cause  order,  or  order  re¬ 
voking  or  suspending  a  permit  may  be 
vacated  for  failure  to  iBve  the  notice 
to  the  State  regulatory  authority  re- 
qulred  under  30  CFR 
842.11(bKlKliKB)  or  becduse  it  is  sub¬ 
sequently  determined  that  the  Office 
did  not  have  information  sufficient, 
under  30  CFR  842.11(bKl)  and 
842.11(bK2),  to  Justify  an  inspection. 

8  843.18  Inability  to  comply. 

(a)  No  cessation  order  or  notice  of 
violation  issued  under  this  Part  may 
be  vacated  because  of  Inability  to 
comply. 

(b)  Inability  to  comply  may  not  be 
considered  in  determining  whether  a 
pattern  of  violations  exists. 

(c)  Unless  caused  by  lack  of  dili¬ 
gence.  inability  to  comply  may  be  con¬ 
sidered  only  in  mitigation  of  the 
amount  of  civil  penalty  under  30  CFR 
Part  845  and  of  the  duration  of  .the 
suspension  of  a  permit  under  30  CFR 
843.13(e). 

8  843.19  Injunctive  relief. 

’The  Office  may  request  the  Attor¬ 
ney  General  of  the  United  States  to 
in^tute  a  civil  action  for  relief,  in¬ 
cluding  a  permanent  or  temporary  in¬ 
junction.  restraining  order  or  any 
other  order,  in  the  district  court  of  the  ^ 
United  States  for  the  district  in  which 
the  coal  exploration  or  surface  coal 
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mining  and  reclamation  operation  is 
located  or  in  which  the  person  to 
whom  the  notice  of  violation  or  order 
has  been  issued  has  his  principal 
office,  whenever  that  person  or  his  or 
her  agent,  in  violation  of  the  Act,  this 
Chapter,  any  applicable  program,  or 
any  condition  of  an  exploration  ap¬ 
proval  or  permit  impost  under  the 
Act.  this  Chapter,  or  that  program: 

(a)  Violates  or  fails  or  refuses  to 
comply  with  any  order  or  decision  of 
the  Secretary  or  an  authorized  repre¬ 
sentative  of  the  Secretary  under  the 
Act.  this  Chapter  or  any  applicable 
program; 

(b)  Interferes  with,  hinders  or  delays 
the  Secretary  or  an  authorized  repre¬ 
sentative  of  the  Secretary  in  carrying 
out  the  provisions  of  the  Act,  this 
Chapter  or  any  applicable  program; 

(c)  Refuses  to  admit  an  authorized 
representative  of  the  Secretary  to  a 
mine; 

(d)  Refuses  to  permit  inspection  of  a 
mine  by  an  authorized  representative 
of  the  Secretary; 

(e)  Refuses  to  furnish  any  required 
Information  or  report; 

(f)  Refuses  to  permit  access  to  or 
copying  of  any  required  records;  or 

(g)  Refuses  to  permit  inspection  of 
monitoring  equipment. 


PART  845—CIVIL  PBIALTIES 

gM.l  Scope. 

845.2  Objective. 

845.11  How  MBCMments  are  made. 

845.12  When  penalty  will  be  asMsaed. 

845.13  Point  syitem  for  penalties. 

845.14  Determination  of  amount  of  penal¬ 
ty. 

845.15  Assessment  of  separate  violations 
for  each  day. 

845.16  Waiver  of  use  of  formula  to  deter¬ 
mine  dvil  penalty. 

845.17  Procedures  for  assessment  of  dvil 
penalties. 

845.18  Procedures  for  assessment  confer¬ 
ence. 

845.19  Request  fw  hearing. 

845.20  Final  assessment  and  payment  of 
penalty. 

AoTHoaiTr.  Secs.  102.  201,  501(b).  517, 
518,  521,  523  and  525  of  Pub.  L.  95-87,  91 
Stat.  448,  449,  468.  498,  499.  504.  510.  and 
511  (30  JJA.C.  1902,  1211,  1351,  1267.  1268, 
1271, 1273  and  1275.) 

8  845.1  Scope. 

This  Part  covers  the  assessment  of 
civil  penalties  under  Section  518  of  the 
Act  with  respect  to  cessation  orders 
and  notices  of  violaticm  issued  under 
Part  843  (Federal  enforcement). 

8845.2  OfctiecUve. 

Civil  penalties  are  assessed  under 
Section  518  of  the  Act  and  this  Part  to 
deter  violations  and  to  ensure  maxi¬ 
mum  compliance  with  the  terms  and 
purposes  of  the  Act  on  the  part  of  the 
coal  mining  industry. 


8  845.11  How  asMMmenU  are  made. 

The  Office  shall  review  each  notice 
of  violation  and  cessation  order  in  ac¬ 
cordance  with  the  assessment  proce¬ 
dures  described  in  30  CFR  845.12, 
845.13,  845.14,  845.15,  and  845.16  to  de¬ 
termine  whether  a  civil  penalty  will  be 
assessed,  the  amount  of  the  penalty, 
and  whether  each  day  of  a  continuing 
violation  will  be  deemed  a  separate 
violation  for  purposes  of  the  total  pen¬ 
alty  assessed. 

8  845.12  When  penalty  will  be  assessed. 

(a)  The  Office  shall  assess 'a  penalty 
for  each  cessation  order. 

(b)  The  Office  shall  assess  a  penalty 
for  each  notice  of  violation,  if  the  vio¬ 
lation  is  assigned  31  points  or  more 
tmder  the  point  system  described  in  30 
CFR  845.13. 

(c)  The  Office  may  assess  a  penalty 
for  each  notice  of  violation  assigned  30 
points  or  less  under  the  point  system 
described  in  30  CFR  845.13.  In  deter¬ 
mining  whether  to  assess  a  penalty, 
the  Office  shall  consider  the  factors 
listed  in  30  CFR  845.13(b).  > 

8  845.13  Point  system  for  penalties. 

(a)  The  Office  shall  use  the  point 
system  described  in  this  section  to  de¬ 
termine  the  amount  of  the  penalty 
and.  in  the  case  of  notices  of  violation, 
whether  a  mandatory  penalty  should 
be  assessed  as  provided  in  30  CFR 
845.12(b). 

(b)  Points  shall  be  assigned  as  fol¬ 
lows: 

(1)  History  of  previous  violations. 
The  Office  shall  assign  up  to  30  points 
based  on  the  history  of  previous  viola¬ 
tions.  One  point  shall  be  assigned  for 
each  past  violation  contained  in  a 
notice  of  violation.  Five  points  shall  be 
assigned  for  each  violation  (but  not  a 
condition  or  practice)  contained  in  a 
cessation  order.  The  history  of  previ¬ 
ous  violations,  for  the  purpose  of  as¬ 
signing  points,  shall  be  determined 
and  the  points  assigned  with  respect 
to  a  particular  coal  exploration  or  sur¬ 
face  coal  mining  operation.  Points 
shall  be  assigned  as  follows: 

(1)  A  violation  shall  not  be  counted, 
if  the  notice  or  order  is  the  subject  of 
pending  administrative  or  judicial 
review  or  if  the  time  to  request  such 
review  or  to  iq>peal  any  administrative 
or  Judicial  decilsion  has  not  expired, 
and  thereafter  it  shall  be  counted  for 
only  one  year; 

(ii)  No  violation  for  which  the  notice 
or  order  has  been  vacated  shall  be 
counted;  and 

(iii)  Each  violation  shall  be  counted 
without  regard  to  whether  it  led  to  a 
civil  penalty  assessment. 

(2)  Seriousness.  The  Office  shall 
assign  up  to  30  points  based  on  the  se¬ 
riousness  of  the  violaition.  as  follows: 

(i)  Probability  of  occurrence.  The 
Office  shall  assign  up  to  15  points 


based  on  the  probability  of  the  occur¬ 
rence  of  the  event  which  a  violated 
standard  is  designed  to  prevent.  Points 
shall  be  assessed  according  to  the  fol¬ 
lowing  schedule: 

ProbobaUw  of  oceurrenee  I^)lnU 

Inslgnlfioiint . 1-4 

Unlikely . ft-9 

Likely -  10-14 

Occurred _ 18 

(ii)  Extent  of  potential  or  actual 
damage.  The  Office  shall  assign  up  to 
15  points,  based  on  the  extent  of  the 
potential  or  actual  damage,  in  terms  of 
area  and  impact  on  the  public  or  envi¬ 
ronment.  as  follows: 

(A)  If  the  damage  or  impact  which 
the  violated  standard  is  designed  to 
prevent  would  remain  within  the  coal 
exploration  or  permit  area,  the  Office 
shall  assign  zero  to  seven  points,  de¬ 
pending  on  the  duration  and  extent  of 
the  damage  or  impact. 

(B)  If  the  damage  or  impact  which 
the  violated  standard  is  designed  to 
prevent  would  extend  outside  the  <x>al 
exploration  or  permit  area,  the  Office 
shall  assign  eight  to  fifteen  points,  de¬ 
pending  on  the  duration  and  extent  of 
the  damage  or  impact 

(iii)  Alternative.  In  the  case  of  a  vio¬ 
lation  of  an  administrative  require¬ 
ment  such  as  a  requirement  to  ke^ 
records,  the  Office  shall,  in  lieu  of 
paragnqihs  (i)  and  (U).  asidgn  up  to  15 
points  for  seriousness,  based  upon  the 
extent  to  which  enforcement  is  ob- 
stru<d«d  by  the  violation. 

(3)  Negligence,  (i)  The  Office  shall 
assign  up  to  25  points  based  on  the 
degree  of  fault  of  the  person  to  whcmi 
the  notice  or  order  was  issued  in  caus¬ 
ing  or  failing  to  correct  the  violation, 
condition,  or  practice  which  led  to  the 
notice  or  order,  either  through  act  or 
omission.  Points  shall  be  assessed  as 
f(^ows: 

(A)  A  violation  which  occurs 
through  no  negligence  shall  be  as¬ 
signed  no  penalty  points  for  negli¬ 
gence; 

(B)  A  violation  which  is  caused  by 
negligence  shall  be  assigned  12  points 
or  less,  depending  on  the  degm  of 
negligence; 

(C)  A  violation  which  occurs 
through  a  greater  degree  of  fault  than 
negligence  shall  be  assigned  13  to  25 
points,  depending  on  the  degree  of 
fault. 

(ii)  In  determining  the  degree  of 
neihgence  involved  in  a  violation  and 
the  number  of  points  to  be  assigned, 
the  following  definitions  apphn 

(A)  No  negligence  means  an  inadver¬ 
tent  violation  which  was  unavoidable 
by  the  exercise  of  reasonable  care. 

(B)  Negligence  means  the  faflure  of 
a  permittee  to  prevent  the  occurrence 
of  any  violation  of  his  or  her  permit  or 
any  requirement  of  the  Act  or  this 
Chiqiter  due  to  indifference,  la^  of 
diligence,  or  lack  of  reasonable  care,  or 
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the  failure  to  abate  any  violation  of 
such  permit  or  the  Act  due  to  indiffer¬ 
ence.  lack  of  diligence,  or  lack  or  rea¬ 
sonable  care. 

(C)  A  greater  degree  of  fault  than 
negligence  means  reckless,  knowing,  or 
intentional  conduct. 

(ill)  In  calculating  points  to  be  as¬ 
signed  for  negligence,  the  acts  of  all 
persons  woiidng  on  the  coal  explora¬ 
tion  or  surface  coal  mining  and  recla¬ 
mation  site  shall  be  attributed  to  the 
person  to  whom  the  notice  or  order 
was  issued,  imless  that  person  estab¬ 
lishes  that  they  were  acts  of  deliberate 
sabotage. 

(4)  Good  faith  in  attempting  to 
achieve  comtdiance. 

(i)  The  Office  shall  add  points  based 
on  the  degree  of  good  faith  of  the 
person  to  whom  the  notice  or  order 
was  issued  in  attempting  to  achieve 
rapid  compliance  after  notification  of 
the  violation.  Points  shall  be  assigned 
as  follows: 

Degree  of  good  ftiith  PoinU 

Rapid  oompHanoe _ ..........  — 1  to  -10 

nontax  compliance — - - — ....  0 

(11)  The  following  definitions  shall 
i4)ply  under  paragraph  (bK4Ki)  of  this 
Se^on: 

(A)  Rapid  compliance  means  that 
the  person  to  whom  the  notice  or 
order  was  issued  took  extraordinary 
measures  to  abate  the  violation  in  the 
shortest  possible  time  and  that  abate¬ 
ment  was  achieved  before  the  time  set 
for  abatement. 

(B)  Normal  compliance  means  the 
person  to  whom  the  notice  or  order 
was  issued  abated  the  violation  within 
the  time  given  for  abatement. 

(iii)  If  the  consideration  of  this  crite¬ 
rion  is  impractical  because  of  the 
length  of  the  abatement  period,  the 
assessment  may  be  made  without  con¬ 
sidering  this  criterion  and  may  be  re¬ 
assessed  after  the  violation  has  been 
abated. 

S  846.14  Determination  of  amount  of  pen- 
ahy. 

The  Office  shall  determine  the 
amount  of  any  civil  penalty  by  con¬ 
verting  the  total  number  of  points  as¬ 
signed  under  30  CFR  845.13  to  a  dollar 
amount,  according  to  the  following 
schedule: 


PoInU 

Dolten 

Points 

OoUan 

1 

ao 

37 

1.700 

a 

40 

as 

isoo 

a 

60 

so 

1.900 

4 

so 

40 

3.000 

s 

100 

41 

3.100 

s 

lao 

43 

ajoo 

7 

140 

43 

3.300 

• 

160 

44 

a.400 

$ 

160 

46 

ajoo 

10 

aoo 

46 

a.600 

11 

aao 

47 

3.700 

la 

940 

48 

a.800 

is 

aoo 

49 

3.900 

14 

aso 

60 

3.000 

M 

aoo 

61 

3.100 

Potnts 

DoUsn 

PoinU 

Dollars 

16 

330 

83 

3,900 

17 

340 

63 

3400 

IS 

360 

64 

3,400 

19 

380 

68 

3400 

30 

400 

86 

3,600 

ai 

430 

87 

3,700 

33 

440 

68 

3400 

33 

460 

69 

3400 

34 

480 

60 

4.000 

36 

600 

61 

4.100 

36 

800 

63 

4400 

37 

700 

63 

4400 

38 

800 

64 

4.400 

39 

900 

68 

4400 

30 

1.000 

66 

4.600 

31 

1.100 

67 

4.700 

33 

1.900 

68 

4400 

33 

1400 

68 

4400 

34 

1,400 

70 

6,000 

38 

1400 

and 

36 

1,600 

above 

S  846.15  AsMMment  of  Mparate  violations 
for  each  day. 

(a)  The  Office  may  assess  separately 
a  civil  penalty  for  each  day  from  the 
date  of  issuance  of  the  notice  of  viola¬ 
tion  or  cessation  order  to  the  date  set 
for  abatement  of  the  violation.  In  de¬ 
termining  whether  to  make  such  an 
assessment,  the  Office  shall  consider 
the  factors  listed  in  30  CFR  845.13  and 
may  consider  the  extent  to  which  the 
person  to  whom  the  notice  or  order 
was  issued  gained  any  economic  bene¬ 
fit  as  a  result  of  a  failure  to  comply. 
For  any  violation  which  continues  for 
two  or  more  days  and  which  is  as- 
signed  more  than  70  points  under  30 
CFR  845.13(b),  the  Office  shall  assess 
a  civil  penalty  for  a  minimum  of  two 
separate  dajrs. 

(b)  Whenever  a  violation  contained 
in  a  notice  of  violation  or  cessation 
order  has  not  been  abated  within  the 
abatement  period  set  in  the  notice  or 
order,  a  civil  penalty  of  not  less  than 
$750  shall  be  assessed  for  each  day 
during  which  such  failure  continues, 
except  that,  if  the  person  to  whom  the 
notice  or  order  was  issued  initiates 
review  proceedings  with  respect  to  the 
violation,  the  abatement  period  shall 
be  extended  as  follows: 

(1)  If  suspension  of  the  abatement 
requirements  of  the  notice  or  order  is 
ordered  in  a  temporary  relief  proceed¬ 
ing  under  Section  525(c)  of  the  Act, 
after  a  determination  that  the  person 
to  whom  the  notice  or  order  was 
issued  will  suffer  irreparable  loss  or 
damage  from  the  iq}plication  of  the  re¬ 
quirements,  the  period  permitted  for 
abatement  shall  not  end  until  the  date 
on  which  the  Office  of  Hearings  and 
Appeals  issues  a  final  order  with  re¬ 
spect  to  the  violation  in  question;  and 

(2)  If  the  person  to  whom  the  notice 
or  order  was  issued  initiates  review 
proceedings  under  Section  526  of  the 
Act  with  respect  to  the  violation,  in 
which  the  obligations  to  abate  are  sus¬ 
pended  by  the  court  pursuant  to  Sec¬ 


tion  526(c)  of  the  Act.  the  daily  assess¬ 
ment  of  a  penalty  shall  not  be  made 
for  any  period  before  entry  of  a  final 
order  by  the  court. 

1846.16  Wahrer  of  use  of  formula  to  de¬ 
termine  chril  penaUy. 

(a)  The  Director,  upon  his  own  ini¬ 
tiative  or  upon  written  request  re¬ 
ceived  within  15  days  of  issuance  of  a 
notice  of  violation  or  a  cessation  order, 
may  waive  the  use  of  the  formula  con¬ 
tained  in  30  CFR  845.13  to  set  the  civil 
penalty,  if  he  or  she  determines  that, 
taking  into  account  exceptional  fac¬ 
tors  present  in  the  particular  case,  the 
penalty  is  demonstrably  unjust.  How¬ 
ever.  the  Director  shall  not  waive  the 
use  of  the  formula  or  reduce  the  pro¬ 
posed  assessment  on  the  basis  of  an  ar¬ 
gument  that  a  reduction  in  the  pro¬ 
posed  penalty  could  be  used  to  abate 
violations  of  the  Act.  this  Chapter, 
any  applicable  program,  or  any  condi¬ 
tion  of  any  permit  or  exploration  iq>- 
proval.  The  basis  for  every  waiver 
shall  be  fully  explained  and  document¬ 
ed  in  the  records  of  the  case. 

(b)  If  the  Director  waives  the  use  of 
the  formula,  he  or  she  shall  use  the 
criteria  set  forth  in  30  CFR  845.13(b) 
to  determine  the  iq>proprlate  penalty. 
When  the  Director  has  elected  to 
waive  the  use  of  the  formula,  he  or 
she  shall  give  a  written  explanation  of 
the  basis  for  the  assessment  made  to 
the  person  to  whom  the  notice  or 
order  was  issued. 

8  845.17  Procedures  for  assessment  of  civil 
penalties. 

(a)  Within  15  days  of  service  of  a 
notice  or  order,  the  person  to  whom  it 
was  issued  may  submit  written  infor¬ 
mation  about  the  violation  to  the 
Office  and  to  the  inspector  who  issued 
the  notice  of  violation  or  cessation 
order;  The  Office  shall  consider  any 
information  so  submitted  in  determin¬ 
ing  the  facts  surrounding  the  violation 
and  the  amount  of  the  penalty. 

(b)  The  Office  shall  serve  a  copy  of 
the  proposed  assessment  and  of  the 
woriesheet  showing  the  computation  of 
the  proposed  assessment  on  the 
person  to  whom  the  notice  or  order 
was  issued,  by  certified  man.  within  30 
days  of  the  issuance  of  the  notice  or 
order.  If  the  mall  Is  tendered  at  the 
address  of  that  person  set  forth  in  the 
sign  required  under  30  CFR  816.11,  or 
at  any  address  at  which  that  person  is 
in  fact  located,  and  he  or  she  refuses 
to  accept  delivery  of  or  to  coUect  such 
Rudl.  the  requirements  of  this  Para- 
gi^h  shall  be  deemed  to  have  been 
complied  with  upon  such  tender. 

(c)  Unless  a  conference  has  been  re¬ 
quested.  the  Office  shall  review  and 
reassess  any  penalty  if  necessary  to 
consider  facts  which  were  not  reason¬ 
ably  available  on  the  date  of  issiumce 
of  the  proposed  assessment  because  of 


FWfRAL  RfOISTR,  VOL  44,  NO.  5»-T(IISOAY,  MARCN  18,  1979 


RULfS  AND  REGULATIONS 


15463 


the  length  of  the  abatement  period. 
The  Office  shall  serve  a  copy  of  any 
such  resasesgrrent  smd  of  the  work¬ 
sheet  showing  the  computation  of  the 
reassessment  in  the  manner  provided 
in  Paragraph  (b),  within  30  days  after 
the  date  the  violation  is  abated. 

8  845.18  Procedures  for  assessment  con* 
ference. 

(a)  The  Office  shall  arrange  for  a 
conference  to  review  the  proposed  as¬ 
sessment  or  reassessment,  upon  writ¬ 
ten  request  of  the  person  to  whom  the 
notice  or  order  was  issued,  if  the  re¬ 
quest  is  received  within  15  days  from 
the  date  the  proposed  assessment  or 
reassessment  is  mailed. 

(bXl)  The  Office  shall  assign  a  con¬ 
ference  officer  to  hold  the  assessment 
conference.  The  assessment  confer¬ 
ence  shall  not  be  governed  by  Section 
554  of  Title  5  of  the  United  SUtes 
Code,  regarding  requirements  for 
formal  adjudicatory  hearings.  The  as¬ 
sessment  conference  shall  be  held 
within  60  days  from  the  date  of  issu¬ 
ance  of  the  proposed  assessment  or 
the  end  of  the  abatement  period, 
whichever  is  later. 

(2)  The  Office  shall  post  notice  of 
the  time  and  place  of  the  conference 
at  the  regional,  district  or  field  office 
closest  to  the  mine  at  least  5  days 
before  the  conference.  Any  person 
shall  have  a  right  to  attend  and  par¬ 
ticipate  in  the  conference. 

(3)  The  conference  officer  shall  con¬ 
sider  all  relevant  information  on  the 
violation.  Within  30  days  after  the 
conference  is  held,  the  conference  offi¬ 
cer  shall  either 

(i)  Settle  the  issues,  in  which  case  a 
settlement  agreement  shall  be  pre¬ 
pared  and  signed  by  the  conference  of¬ 
ficer  on  behalf  of  the  Office  and  by 
the  person  assessed;  or 

(il)  Affirm,  raise,  lower,  or  vacate  the 
penalty. 

(4)  An  increase  or  reduction  of  a  pro¬ 
posed  civil  penalty  assessment  of  more 
than  25  percent  and  more  than  $500 
shall  not  be  final  and  binding  on  the 
Secretary,  until  approved  by  the  Di¬ 
rector  or  his  designee. 

(c)  The  'conference  officer  shall 
promptly  serve  the  person  assessed 
with  a  notice  of  his  or  her  action  in 
the  manner  provided  in  30  CFR 


845.17(b)  and  shall  include  a  woric- 
sheet  if  the  penalty  has  been  raised  or 
lowered.  ITie  reasmis  for  the  ctmier- 
ence  officer’s  action  shall  be  fully  do- 
ciunented  in  the  file. 

(dXl)  If  a  settlement  agreement  is 
entered  into,  the  person  assessed  will 
be  deemed  to  have  waived  all  rights  to 
further  review  of  the  violation  or  pen¬ 
alty  in  question,  except  as  otherwise 
expressly  provided  for  in  the  settle¬ 
ment  agreement.  The  settlement 
agreement  shall  contain  a  clause  to 
this  effect. 

(2)  If  full  payment  of  the  amount 
specified  in  the  settlement  agreement 
is  not  received  by  the  Office  within  30 
days  after  the  date  of  signing,  the 
Office  may  enforce  the  agreement  or 
rescind  it  and  proceed  according  to 
Paragraph  (bX3Xii)  within  30  days 
from  the  date  of  the  rescission. 

(e)  The  conference  officer  may  ter¬ 
minate  the  conference  when  he  deter¬ 
mines  that  the  issues  cannot  be  re¬ 
solved  or  that  the  person  assessed  is 
not  diligently  working  toward  resolu¬ 
tion  of  the  issues. 

(f)  At  formal  review  proceedings 
under  Sections  518,  521(aX4),  and  525 
of  the  Act.  no  evidence  as  to  state¬ 
ments  made  or  evidence  produced  by 
one  party  at  a  conference  shall  be  in¬ 
troduced  as  evidence  by  another  party 
or  to  impeach  a  witness. 

8  845.19  Request  for  hearing. 

(a)  The  person  charged  with  the  vio¬ 
lation  may  contest  the  proposed  penal¬ 
ty  or  the  fact  of  the  violation  by  sub¬ 
mitting  a  petition  and  an  amount 
equal  to  the  proposed  penalty  or.  if  a 
conference  has  been  held,  the  reas¬ 
sessed  or  affirmed  penalty  to  the 
Office  of  Hearings  and  Appeals  (to  be 
held  in  escrow  as  provid^  in  Para¬ 
graph  (b))  within  30  days  from  receipt 
of  the  proposed  assessment  or  reas¬ 
sessment  or  15  days  from  the  date  of 
service  of  the  conference  officer’s 
action,  whichever  is  later.  The  fact  of 
the  violation  may  not  be  contested,  if 
it  has  been  decided  in  a  review  pro¬ 
ceeding  commenced  under  30  CFR 
843.16. 

(b)  The  Office  of  Hearings  and  Ap¬ 
peals  shall  transfer  all  funds  submit¬ 
ted  under  Paragraph  (a)  to  the  Office, 
which  shall  hold  them  in  escrow  pend¬ 


ing  completion  of  the  administrative 
and  Judicial  review  process,  at  which 
rime  it  shidl  disburse  them  as  provided 
in  30  CFR  845.20. 

8  845 JO  Final  asscMment  and  payment  of 
penalty. 

(a)  If  the  person  to  whom  a  notice  of 
violation  or  cessation  order  is  issued 
fails  to  request  a  hearing  as  provided 
in  30  CFR  845.19,  the  proposed  assess¬ 
ment  shall  become  a  final  order  of  the 
Secretary  and  the  penalty  assessed 
shall  become  due  and  payable  upon 
expiration  of  the  time  allowed  to  re¬ 
quest  a  hearing. 

(b)  If  any  party  requests  Judicial 
review  of  a  final  order  of  the  Secre¬ 
tary,  the  proposed  penalty  shall  con¬ 
tinue  to  be  held  in  escrow  until  com¬ 
pletion  of  the  review.  Otherwise,  sub¬ 
ject  to  Paragraph  (c)  of  this  Section, 
the  escrowed  funds  shall  be  trans¬ 
ferred  to  the  Office  in  payment  of  the 
penalty,  and  the  escrow  shall  end. 

(c)  If  the  final  decision  in  the  admin¬ 
istrative  and  Judicial  review  results  in 
an  order  reducing  or  eliminating  the 
proposed  penalty  assessed  under  this 
Part,  the  Office  shall  within  30  days  of 
receipt  of  the  order  refund  to  the 
person  assessed  all  or  part  of  the 
escrowed  amount,  with  interest  from 
the  date  of  payment  into  escrow  to  the 
date  of  the  refund  at  the  rate  of  6  per¬ 
cent  or  at  the  prevailing  Department 
of  the  Treasury  rate,  whichever  is 
greater. 

(d)  If  the  review  results  in  an  order 
increasing  the  penalty,  the  person  to 
whom  the  notice  or  order  was  issued 
shall  pay  the  difference  to  the  Office 
within  15  days  after  the  order  is 
mailed  to  such  person. 

SUKHAPTR  M— O  [USfRVfD] 
suacHArm  r— raoTfcnoN  of  EMnorifs 

(PART  855)  PRfVIOUUY  PUUISMED 

SUtCHAPTER  Q— (RESRVK)] 

SURCHAPTBt  R— ARANDONED  MINE  LAND 

RECLAMATION  (PARn  870-8M)  PREVIOUS¬ 
LY  PUIUSHEO 

SURCHAPTR  S  MININO  AND  MMBIAL  U- 

SSARCN  INSTITUTES  (PART  890)  PREVIOUS¬ 
LY  PURUSHED 

(FR  Doc.  79-7547;  FUed  3-12-79;  8:45  am] 
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